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PREFACE. 


A  DIGEST  of  the  Law  of  Property  as  founded 
upon  the  relation  between  husband  and  wife 
being  called  for  by  the  profession,  it  has  been 
attempted  by  the  author,  in  the  following 
treatise.  In  collecting  the  cases  on  the  sub- 
ject, which  aite  scattered  through  a  variety  of 
books,  his  object  has  been  to  concentrate  all  that 
he  considered  elementary  for  the  student,  and 
useM  to  the  practitioner.  In  traversing  so 
wide  a  fidd  the  author  is  aware  that  many 
things  worthy  of  notice  may  have  escaped  his 
observation ;  he  has,  however,  treated  upon 
every  point  connected  with  his  subject  which 
occurred  to  him  as  useful  in  practice,  studiously 
avoiding  tlie  introduction  of  abstruse  discussions 
unconnected  with  practical  questions. 

The  author  has  endeavoured  to  express  him- 
self throughout  his  treatise  in  such  a  manner  as 
to  be  easily  understood,  but  in  instances  where 
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he  may  have  failed  to  have  so  done,  the  defect 
can  be  supplied  by  the  reader  on  consulting 
the  cases,  which  the  author  hopes,  from  the  at- 
tention he  has  paid  to  the  correction  of  the 
press,  will  be  found  accurately  referred  to  in  the 

notes.  ^ 

That  the  work,  after  aU  the  care  the  author 
has  been  able  to  bestow  upon  it,  is  perfect,  is 
what  he  cannot  venture  to  assert ;  but  that  it  is 
as  free  from  imperfection  as  his  humble  talents, 
experience^  labour,  and  researches  wiU  permit, 
he  may  with  truth  declare. 

The  precedent^  contained  in  the  Appendix 

to  the  second  volume,  although  not  intended 

as  guides  to  the  experienced  conveyancer,  will, 

it  is  hoped,  be  found  illustrative  of  the  work^ 

and  useful  to  the  younger  branches  of  the  pro- 

« 
fession. 

In  conclusion,  the  author  desires  to  express 
his  gratitude  to  his  fiiends  Mr.  Eoe  of  Lincoln's 
Inn,  and  Mr.  Eeene  of  Gray's  Inn,  for  the  assists 
ance  they  have  afforded  him  during  the  pro- 
gress of  his  work. 
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HUSBAND   AND    WIFE. 


BY  marriage,  the  Husband  iand  Wifei  are  as  one  Introductory 
person  in  law.  Upon  this  union  depend  almost  all  ^°^ 
the  legal  and  equitable  rights  and  disabilities  which 
either  of  them  acquires  or  incurs  by  the  inter- 
marriage. The  very  being  or  legal  existence  of 
the  woman  is  by  the  common  law  suspended  during 
the  marriage,  or  at  least  it  is  incorporated  and 
consolidated  into  that  of  the  husband,  under  whose 
wing,  protection,  and  cover  she  performs  every 
thing  (a).  Modern  times  have  introduced  excep- 
tions to  this  doctrine,  as  will  appear  in  the  progress 
of  this  W)rk ;  but  the  general  rule  still  continues, 
and  its  wisdom  is  proved  from  the  inconveniences 
that  have  been  felt  by  a  departure  from  it. 


(a)  1  Black.  Com.  442.    Litt,  sect.  168—291. 
vol*.  I.  ,  B 


The  reasons  upon  which  the  law  virtually  sus- 
pends the  existence  of  the  woman  during  the  cover- 
ture appear  to  be  these : — ^first,  for  her  husband's 
safety,  in  depriving  her  of  the  power  to  injure  him 
by  any  act  without  his  concurrence,  or  his  assent 
either  expressed  or  implied ;  and,  secondly,  for  her 
own  security,  in  guarding  against  the  husband's 
influence  over  Iter,  by  disabling  her  from  disposing 
of  her  own  property,  except  by  those  methods  and 
with  the  solemnities  which  the  law  itself  prescribes. 

I  shall  consider  the  subject  of  this'  treatise  under 
the  four  following  general  divisions,  viz. — 

First,  the  rights  acquired  by  the  husband 
in  the  real  and  personal  estates  of  his 

wife;    and   his  power  over  the   SAME. 

Second,  the  rights  acquired  by  the  wife  in 
the  real  and  personal  estates  of  her 
husband  }  and  her  power  over  the  former. 

Third,  the  effects  of  marriage  upon  the  acts 
and    agreements   of   husband    and    wife 

PRIOR    TO     MARRIAGE,     AND    THE     HUSBAND's 

liability  in   respect  of  those  acts  and 
agreements.    and, 

Lastly,'  the  disabilities   of  coverture,   and 

THE  exceptions  TO  THEM. 


CHAPTER  I. 

THE  RIGHTS  ACQUIRED  BY  THE  HUSBAND  IN  HIS 

WIFE'S  REAL  ESTATES. 

By  the  intermarriage  the  husband  acquires  a 
freehold  interest,  during  the  joint  lives  of  himself 
and  wife,  in  all  such  freehold  property  of  inherit- 
ance as  she  was  seised  of  at  that  time,  or  may  be- 
come so  during  the  coverture.  Upon  this  freehold 
there  may  be  a  remitter  (a).  The  husband  alone  may 
make  a  tenant  to  the  prcecipe  for  suffering  a  reco- 
very (K) ;  and  he  may  take  a  release  or  confirma- 
tion to  enlarge  his  estate  (c) :  but  if  he  be  attainted 
of  felony,  the  King  will  not  acquire  the  freehold,  it 
remaining  in  the  wife,  but  the  pernancy  of  the  profits 
only  during  the  coverture  (rf).  The  husband's  in- 
terest may  be  defeated  by  the  act  of  his  wife  before 
the  birth  of  issue.  If,  therefore,  she  be  attainted  of 
felony,  the  Lord  by  escheat  may  enter  and  eject  the 
husband,  30  soon  as  it  appears  by  due  process  that 
the  King  has  had  his  prerogative  forfeiture,  of  a  year, 
day,  and  waste  (e)  j  but  not  so  if  the  attainder 
happen  after  the  issue  are  born  (f\  for  then  the 
husband  is  intitled  to  an  estate  for  his  own  life,  and 
in  his  own  right  as  tenant  by  the  curtesy  initiate. 
After  the  birth  of  issue,  the  husband  alone  is  intitled 
to  do  homage  to  the  Lord  for  the  lands,  but  before 
issue  bom  he  and  his  wife  must  have  performed  that 


(<i)  Co.  Litt-  851.      {b)  Pig.  Rec.  72.  Cruise  Rec.  S2>.     {c\  Co. 
Litt-  299.  (cO  Co.  Litt  351.  (e)  4  Hawk.  PI.  Co.  78, 

(/)  Co.  LitU  S51. 
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service  together  {a) ;  so  that  upon  the  birth  of  issue 
the  husband  becomes  tenant  to  the  Lord,  which 
necessarily  prevents  an  escheat  to  him  for  felony 
committed  by  the  wife.  This  leads  to  the  consider- 
ation of  the  husband's  title  to  his  wife's  estate, 


Curtesy. 

Its  deriva- 
tion. 


TENANT  BY  THE  CURTESY. 

In  treating  upon  this  subject  I  shall  consider 

L  Who  may  be  tenants  by  the  curtesy. 

II.  Of  what  estates  J  and  seisins  of  the  wife. 

1.  Of  what  estates. 

2.  Of  what  seisins — viz. 

1.  Seisins  in  fact. 

2.  Seisins  in  Iwao  ;  and 

3.  Seisins  in  equity. 

III.  Of  the  issue  as  to  curtesy. 

IV.  The  nature  of  the  estate  of  tenant  by  the  cur^ 
tesy^  together  with  the  incidents^  privileges^ 
and  powers  belonging  to  it. 

V.  How  curtesy  may  be  defeated  and  barred* 

1.  By  recovery  or  eviction  under  a  title 
prior  to  the  marriage^  distinguishing 
between  conditions  and  limitations. 

2.  By  the  joint  acts  of  husband  and  wife. 

3.  By  the  husband* s  acts  singly;  and 

4.  By  the  wifeU  acts  alone. 

The  term  Curtesy,  according  to  Judge  Blackstone, 
was  probably  derived  from  the  husband's  attendance 
at  the  Lord's  court  or  curtis^  in  respect  of  the  wife's 
real  property.  So  soon  as  a  child  was  born  the 
father  began  to  have  a  permanent  interest  in  the 

{a)  2  Black.  Com.  126;  and  see  infra,  sect.  5>  pi.  3  and  4. 
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estate,  became  one  of  the  pares  ctirtis,  did  homage  Curtesy. 
to  the  Lord,  and  was  called  tenant  by  the  curtesy 
initiate ;  and  this  estate  being  once  vested  by  the 
birth  of  issue,  was  not  suffered  to  determine  by  the 
subsequent  death  or  maturity  of  the  infant  (a). 

This  title  of  the  husband  is  an  estate  for  life  in 
such  lands  and  tenements  of  his  wife,  as  she  was 
seised  of  in  fee-simple  or  fee-tail,  upon  having  issue 
by  her  bom  alive  that  may  by  possibility  inherit  the 
estate  (i)  by  descent  from  her. 

Four  circumstances  are  requisite  to  complete  this 
title  of  the  husband,  viz.  a  legal  marriage  (c) — seisin 
by  the  wife  of  the  estate — inheritable  issue — and 
her  death. 

I.  All  such  persons  may  be  tenants  by  the  curtesy  * 
who  are  legally  married,  and  are  permitted  by  the  Who  are  and 
laws  to  hold  and  enjoy  real  estate.    An  alien,  there-  c^^aWe^of^^ 
fore,  is  not  one  of  such  persons,  because  he  is  not  being  te- 
allowed  by  the  policy  of  the  law  to  enjoy  and  retain  ^esyf    ^ 
lands  for  his  own  benefit  (c?) :  but  he  may  be  natu-  Aliens. 
ralized  or  made  a  denizen.    The  one  is  the  act  of 
the  legislature ;  the  other  that  of  the  King  alone  by  Difference 
letters  patent.    The  former  removes  all  defects  and  ^fjJltfon  imd 
disabilities  ab  initio;  the  latter  only  removes  them  naturaliza- 
from  the  date  of  the  instrument.    If,  then,  an  alien  ^^^' 
husband  be  made  a  denizen  and  afterwards  have 
issue,  as  such  issue  may  inherit,  the  husband  will  be 
intitled  to  curtesy ;  but  if  the  issue  were  born  btfore 
the  denization,  and  the  husband  had  none  afterwards, 
he  would  have  no  title  to  curtesy,  because  no  issue 
which  he  ever  had  could  inherit  his  wife's  estate ; 
the  father  prior  to  his  being  made  a  denizen  having 

(a)  2  Black.  Com.  126.  {b)  Litt.  sect.  35— >52.         (c)  Sea 

'<  Dower,"  chapter  9|  sect.  1.        (d)  Co.  Litt.  2  ^.  8.    1  Lev.  59. 


IdioU. 
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Curtesy,  ^q  inheritable  blood  to  transmit  to  his  children.  If, 
Of  tphai  however,  he  were  naturalized,  since  that  Act  had  a  re- 
^*^^'  trospective  operation,  he  would  be  intitled  to  curtesy, 
whether  he  had  issue  by  his  wife  before  or  after  the 
passing  of  the  legislative  provision- 
It  seems  to  have  been  the  doctrine  of  the  law  in 
ancient  times,  that  if  the  wife  were  an  idiot^  her  hus- 
band would  not  be  intitled  to  curtesy,  so  that  if 
lands  descended  to  a  feme  idiot,  who  had  issue, 
and  her  husband  entered,  and  then  she  was  found 
an  idiot  by  office,  the  King  by  prerogative  would 
have  been  intitled  to  them  discharged  from  curtesy 
(a).  It  seems,  however,  agreed  at  present,  upon 
principles  of  sound  sense  and  reason,  that  an  idiot 
cannot  marry,  she  being  incapable  of  consenting  to 
any  contract;  this  doctrine,  therefore,  cannot  now 
take  place. 

II.  Of  what  estates  and  seisins. 
1.  Of  what  estates* 

The  property  subject  to  curtesy  are  manors, 
lands  and  tenements,  of  which  actual  seisin  may  be 
obtained  by  the  wife ;  and  of  various  hereditaments, 
such  as  rents,  tithes  (&),  commons,  advowsons  (c), 
offices  of  inheritance,  trusts,  equities  of  redemp- 
tion, &c.  (rf)-  « 
To  what  not.      But  of  the  following  particulars  there  can  be  no 

curtesy:  viz.  of  a  mere  right,  title,  condition,  per- 
sonal inheritance,  &c.  (e). 

If,  therefore,  the  wife  be  grantee  of  a  personal 
annuity  to  her  and  her  heirs,  and  have  issue,  the 

(fl)  Co.  Litt  so.    2  Black.  Com,  127.  (b)  tio.  Litt.  29. 

(c)  Ibid.  (d)  Litt.  sect.  35.    Perk.  sect.  457—463.    Plowd. 

379,  b.         (e)  Co.  Litt.  29.    Perk.  sect.  457  and  463.    7  Vin. 
Abr.160. 


Property  to 
which 
curtesy 
attaches. 
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husband  cannot  claim  it  after  her  deaths  as  tenant  Curts«t. 
by  the  curtesy.  SeUmmfaa. 

The  reason  why  curtesy  was  not  applicable  to 
such  matters  was  probably  its  origin  in  feudal  times, 
and  ita  bejog  incident  and  necessary  to  tenure. 

2.  Of  what  seisins* 

The  subject  of  seisin  the  reader  will  find  fully 
entered  into  in  the  first  chapter  on  Dower  (a),  to 
which  he  is  referred  for  the  particular  cases  which 
may  not  be  noticed  in  this  section. 

1.  As  to  seisins  in  fact. 

In  all  cases  where  actual  seisin  by  the  wife  can  be 
acquired,  as  of  lands  and  tenements,  it  must  be  ob- 
tained in  order  to  found  the  husband's  claim  to 
curtesy  (Jb).  The  reason  is,  to  enable  the  heir  to 
take  the  estate  from  her  in  that  character,  which  is 
essential  to  the  husband's  title,  for  it  is  a  rule  of 
law,  that  the  heir,  claiming  by  descent,  must  de- 
rive his  title  from  the  person  last  actually  seised 
of  the  inheritance.  If,  therefore,  the  wife  was  not 
so  seised,  he  could  not  inherit  it  from  her  j  so  that 
one  of  the  requisites  of  the  husband's  title  to  curtesy 
would  be  wanting,  viz,  issue  that  could  inherit  the 
estate  by  descent  from  the  wife.  The  reader  will 
find  this  subject  fully  and  ably  discussed  and  ex- 
plained in  the  case  of  Doe  v.  Hutton,  decided  in  the 
Court  of  Common  Fleas,  and  reported  in  Bosanquet 
and  Puller^s  Reports,  vol.  3,  page  643. 

Actual  seisin  of  the  inheritance  by  the  wife  of  her  aiTState^e^ 
lands  and  tenements  being  required,  for  the  reajsons  scended  to 
before  stated,  to  intitle  her  husband  after  her  death  cessarv. 

(a)  Chap.  9  of  tills  work,  sect.  2.  pi.  4.  (^)  6  Term  Rep* 
679—680. 
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CuRTEst;      to  curtesy,. that  estate  will  not  arise  unless  there  be 

S^fact.  ^^  ^^t^y  i^  ^^^  lifetime- 

If,  therefore,  ^  be  seised  of  lands  in  fee  which  de- 
scend upon  his  daughter  jB,  who  marries  and  has  issue ; 
but  jB  dies  before  entry  by  herself  or  her  husband,  or 
other  person  for  them ;  he  shall  not  be  tenant  by  the ' 
curtesy,  because  his  wife  had  only  a  seisin  in  kav  (a). 
Disseisin  he-  Suppose,  also,  that  a  woman  was  disseised  of  her 
fore  and  no  estate  hefove  her  marria&:e,  and  no  entry  was  made 

re-entry  awr-  ^  .  o  '  ^ 

i«^ marriage,  during  the  coverture,  the  husband  would  not  be  in- 
curtesy.         titled  to  curtesy ;  for  whilst  the  marriage  lasted  his 

wife  had  a  right  of  inheritance  only,  and  he  cannot 

intitle   himself  to  curtesy  by  an  entry  after  her 

death  (6). 

Contra  if  dis-      But  the  reverse  would  be  the  case  if  the  disseisin 

^i^marriage"  ^^o\i  placfe  after  the  marriage,  for  the  wife  being  seised 

during  the  coverture,  and  the  husband's  title  being 
inchoate  by  the  marriage  and  the  birth  of  issue,  and 
he  having  obtained  a  right  of  entry  in  respect  of  such 
title^  may  pursue  it  after  his  wife's  death  ;  but  in  the 
Reasons.       former  case,  his  title  depended  upon  his  entry  during 

the  marriage,  which  right  of  entry  was  not  in  respect 

of  any  title  to  curtesy,  but  to  him  and  his  wife  jointly, 

in  right  of  his  wife  during  the  marriage,  which  entry 

it  is  obvious  he  could  not  make  after  the  coverture 

had  determined  (c). 

As  to  BUS-         So  also  the  suspension  of  the  freehold  in  seignio- 

the  freehold  ^®^>  rents,  commons,  and  the  like,  during  the  mar- 

&c.  riage,  will  prevent  the  husband's  title  by  the  curtesy : 

but  if  the  suspension  be  for  years  only,  it  will  not 
have  that  effect,  the  possession  of  the  termees  being 
in  law  the  possession  of  the  husband  and  wife  (rf)» 
Since  to  enable  the  issue  to  inherit,  as  the  wife's 


{a)  Co.  Litt.  29,  {b)  Perk.  sect.  4?58.  (c)  Ibid, 

(rf)  Co.  Litt.  29^. 
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heir,  her  actual  seisin  is  necessary,  as  I  have  before  Curtesy. 
observed,  it  has  been  said,  and  correctly,  that  if  the      .TT"^ 

husband  had  gone  "towards  the  land,  and  had  done   * 

every  thing  in  his  power  tq  make  an  entry,  it  would 
not  avail,  unless  he  actually  entered  during  the 
marriage  (a). 

It  has  been  noticed,  that^curtesy  only  arises  out  of  No  curtesy 
the  seisin  of  the  wife  of  an  estate  in  fee-simple  or  fee-  ^Jl^J^  for  fife, 
tail,  and  of  whom  the  husband  may  have  ifiheritable  or  tenancy  at 

will 

issue.     If,  then,  his  wife  be  seised  of  a  less  estate 
than,  that  of  inheritance,  his  title  to  curtesy  will  not 
arise.    When,  therefore,  she  is  but  tenant  for  li^j  or  Consequent- 
at  mlly  no  curtesy  attaches ;  and  it  is  for  the  latter  copyholds; 
reason  that  copyhold  estates  are  not  by  the  common 
law  subject  to  ciurtesy ;  the  interest  of  the  wife  in 
them  being  considered  as  an  estate  at  will  only. 
But  since  custom  is  the  basis  of  the  titles  to  copyholds,  ^l^^  ^^ 
the  husband  will  have  a  right  to  curtesy  when  the  torn, 
custom  authorises  it;  and  in  manors  where  such 
custom  prevails,  the  husband  will  be  so  intitled  al- 
though his  wife  happens  to  die  btfore  admittance  (6).  which  is 

This  special  custom  being  an  exception  to  the  g^jj^jp*^ 
general  law  of  copyholds,  is  construed  strictly.  If, 
then,  the  custom  allowing  the  husband  curtesy  re- 
late to  women  only  who  shall  be  possessed  of  copyhold  Instance. 
lands  at  the  period  qf  marriage,  it  will  not  be  ex- 
tended to  include  such  other  copyhold  lands  as  she 
may  acquire  during  the  coverture  (c).' 

The  seisin  of  the  wife  must  be  of  the  entire  in- 
heritance at  some  period  during  the  marriage.  Wife's  seisin 
Her  seisin,  therefore,  of  a  reversion  in  fee  upon  ^f  *  '®^®'" 

*^       sion  on  an 

an  estate  for  life,  will  not  intitle  her  husband  to  estate  for  life 

insufficient. 

(a)  Doct  and  Stud.  2  Dial.  c.  25.  Perk.  sect.  470.    (b)  Gilb.  Ten. 
288.  4  Rep.  22.  Hob.  181, 216.  Cro.  Eliz.  S61.     (c)  2  Leon.  206. 
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curtesy,  except  that  estate  determine  during  the 
marriage  (a). 

In  cases  where,  by  the  same  instrttmentf  the  wife 
takes  an  estate  for  life  and  the  reversicm  in  fee,  but 
contingent  freehold  remainders  are  interposed ;  the 
title  to  curtesy  seems  to  stand  thus,-~the  legal 
effect'of  these  limitations  appears  to  be,  that  the  life- 
estate  will  merge  in  the  reversion  for  every  purpose 
except  to  destroy  the  contingent  interests  (b) ;  so  that 
if  the  contingencies  never  happen,  the  wife's  seisin  of 
the  fee  not  being  disturbed,  curtesy  attaches  (c) ;  but 
if  they  do  arise,  then  the  consolidated  estates  will 
separate,  and  the  wife  be  considered  as  actually 
seised  ab  initio  of  an  estate  for  li^  only,  to  which 
curtesy  does  not  attach.  Thus,  in  Boothbtf  v.  Ver^ 
non  (ef),  the  Judges  put  this  case,-H3uppose  an  estate 
be  given  to  a  woman  for  life ;  then  to  her  first  and 
other  son,  &c.  in  tail  male,  remainder  to  the  heirs  of 
her  body,  remainder  to  her  right  heirs:  although  it 
is  clear  that  the  woman  was  seised  of  the  inheritance^ 
yet  if  she  have  a  son  (as  she  had  in  that  case)  her 
husband  would  not  be  intitled  to  curtesy. 

But  the  life-estate  may  be  merged  by  descent  of 
the  fee  upon  the  wife,  which  will  destroy  the  contin- 
gent remainders,  and  give  a  right  to  curtesy.  The 
following  distinctions  seem  to  reconcile  the  cases : — 
If  the  fee  descend  to  the  wife  as  immediate  heir  to 
the  person  devising  the  several  interests,  it  will  not 
merge  her  life  estate,  and  create  a  title  to  curtesy  (e) ; 


(a)  Co.  Litt.  29.  {h)  2  Rep.  60  h,  2  Sand.  387-  (c)  Hooker 
v.  Hooker,  Ca.  temp.  Hardw.  13 ;  and  see  Doe  v.  Scudamore,  2 
Bos.  and  Pull.  294.  {d)  9  Mod.  147.  (e)  Archer's  case,  I 
Rep.  66.  Plunket  v.  Holmes,  1  Lev.  11.  Raym.  28,  and  Boothby 
▼.  Vernon,  9  Mod.  147. 
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for  sHch  a  merger  would  destroy  the  will  in  its  in*  Cuetist. 
ception.  But  when  the  descent  to  hei*  is  not  imme-  SMminf^a. 
diate,  but  mediate  from  the  testator^  as  when  the  fee 
first  descends  to  his  son  and  heir,  and  from  the  son 
to  the  wife ;  or  when  it  devolves  upon  her  from  a 
devisee  in  remainder  in  the  will,  so  that  the  will  is  not 
destroyed  in  its  birth,  but  its  limitations  commence 
and  take  effect,  the  descended  fee  will  merge  the 
life-estate,  defeat  the  contingent  remainders,  and 
intitle  the  husband  to  curtesy  {a) ;  for  merger  is  an 
accident  to  which  a  jpar^ict^/<ar  estate  is  liable  qfier  its 
commencement,  and  it  appears  that  there  is  not  the 
same  reason  to  exempt  it  from  that  accident  in  the 
latter  cases,  as  in  the  instance  of  an  immediate  descent 
of  the  fee  from  the  testator  upon  the  tenant  for  life. 

From  the  following  case  will  appear  the  efiect  upon 
the  title  to  curtesy  of  a  settlement  by  lease  and  re- 
lease  before  marriage  of  the  wife's  estate-tail. 

Feme,  tenant  in  tail  in  possession,  prior  to  her  Settlement 
intended  marriage,   conveyed  lands  by  lease  and  *>^^<>'fe  ^a^- 
release  to  trustees,  to  the  use  of  herself  and  heirs  wire's  estate- 
until  the  marriage,  and,  immediately  afterwards,  to  ^^  release^ 
the  use  of  her  intended  husband  for  life,  with  re-  without  fine, 

will  nrevent 

mainder  to  trustees  to  preserve  &c.,  remainder  to  curtesy,— 
herself  for  life,  remainder  to  the  first  and  other  sons  ^^  ^'^y* 
of  the  marriage  successively  in  tail,  with  remainder 
over*  Upon  a  question  as  to  what  interest  the  hus* 
band  took  in  the  lands,  it  was  contended,  and  also 
confirmed  by  the  Court,  that  a  conveyance  by  lease 
and  release  by  tenant  in  tail,  neither  barred  the  issue 
in  tail  nor  created  a  discontinuance,  but  passed  a 
base  fee  voidable  by  the  issue  in  tail  by  entry ;  so 


(a)  Kent  v.  Harpool,  T.  Jones,  76.  1  Ventr.  306.  Hooker  t. 
Hooker,  Ca.  temp.  Hardw.  13.  Fearne's  Con.  Rem.  266;  and  see 
infrOf  chap.  9,  sect.  2»  pi.  4. 
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Curtesy,  that  the  husband  of  the  wife  tenant  in  tail  was  not 
SMn  m/aei.  entitled  in  the  present  case  either  to  a  life  estate 

under  the  conveyance,  or  to  be  tenant  by  the  cur- 
tesy; not  to  the  former,  because  it  was  not  com- 
petent to  his  wife  to  pass  the  estate  by  such  a  con- 
veyance to  the  prejudice  of  her  issue  after  her  death : 
nor  to  the  latter,  because  the  instant  that  the  mar- 
riage took  effect,  the  estate  was  vested  in  the  hus- 
band during  the  joint  lives  of  himself  and  wife, 
consequently  there    never  was  any  one  moment 
during  the  coverture  when  the  wife  was  seised  of  an 
estate  tail  in  possession  (a). 
A  term  for        If  a  term  for  years  only  be  interposed  between 
posed  be!''    an  estate  for  life  limited  to  the  wife,  and  an  estate 
tween  wife's  in  fee  vested  in  her,  or  if  she  be   seised  of  the 

life-estate  .  /?  i 

and  reversion  inheritance  subject  to  a  term  for  years,  such  chat- 
wiUnotpre-  -j-gj  interests  will  not  prevent  the  wife's  seisin  of 

vent  a  seism  \ 

of  the  inhe-  the  freehold  and  inheritance,  as  required,  to  found 
Smd^c^-  *^^  Ti^t  of  her  husband  to  curtesy  j  for  the  pos- 
tA«y*  session  of  the  lessee  is  the  possession  of  the  wife,  as 

the  owner  of  the  freehold  and  inheritance. 

To  this  principle  the  decision  in  De  Grey  v. 
Hutchinson  {V)  may  be  ascribed : — 

A  being  tenant  in  tail  of  estates  (to  which  she 
succeeded  shortly  before  her  death)  died,  leaving 
two  children,  before  she  or  her  husband  were  able 
to  receive  any  of  the  rents  from  the  tenants,  al- 
though they  had  become  due.  The  tenants  held 
the  lands  under  leases.  The  husband  filed  a  bill  for 
the  rents  in  arrear,  and  also  claimed  a  title  to  cur- 
tesv  of  the  estate  tail.  And  this  demand  and  claim 
were  allowed  by  hord  Hardwicke^  who  considered 

(fl)  Neville  v.  Rivers,  7  Term  Rep.  277.     See  fartlier  on  this 
subject,  chap.  9,  sect  2.        (6)  3  Atk.  469. 
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the  possession  of  the  tenants-lessees  to  be  the  pos-  Curtmy. 
session  of  the  wife ;  and  he  observed  that  the  ques-  ^eiM  mfaa. 
tion  was  of  great  consequence  to  husbands,  since 
most  of  the  lands  in  England  were  held  upon  leases, 
and  tenants  were  backward  in  paying  their  rents, 
and  that  as  a  wife  might  have  a  right  for  a  year  or 
two,  or  no  actual  entry  made,  it  would  be  hard  for 
that  reason  to  prevent  a  tenancy  by  the  curtesy. 

It  seems,  however,  safer  to  attribute  Lord  Hard- 
tricks  s  decree  to  the  circumstance  of  the  possession 
of  the  tenants-lessees  being  the  possession  of  the 
wife,  the  consequence  of  which  would  be  her  seisin 
of  the  inheritance  in  tail  of  the  estates,  and  her  hus- 
band's title  to  curtesy.  It  is  true,  that  the  hardship 
complained  of  by  Lord  Hardwicke  may  be  unfor- 
tunate, but  it  would,  as  it  seems,  be  equally  hard 
upon  the  persons  in  remainder,  or  the  issue  in  tail, 
if  their  interests  were  abridged  or  postponed  by 
the  permissive  interposition  of  an  estate  which  for 
its  foundation  wanted  any  of  the  requisites  that  the 
law  has  prescribed  as  necessary  to  make  it  available. 

It  has  been  said,  that  if  lands  be  given  to  two 
sisters,  and  the  heirs  of  their  two  bodies,  and  one 
marries,  has  issue,  and  dies,  living  the  other  sister, 
the  husband  shall  be  tenant  by  the  curtesy  \  upon 
the  principle  that  the  sisters  were  tenants  in  com- 
mon in  tail  in  possession  (a).    But  this  construe-  n^  cuneay 
tion  seems  to  be  shaken  by  Littleton,  in  section  p^.  ^^"^  "^ 
283  J  for  he   says  that,  if  lands  be  given  to  two  tenancy. 
men,  and  the  heirs  of  their  two  bodies,  they  shall 
be  joint  tenants  during  their  lives,  with  several  in- 
heritances in  tail ;    and  the  case  of  the  sisters  is 
mentioned  by  Lord  Coke,  in  his  commentary  upon 

(o)  Co.  Litt.  30. 
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CuRTxaT.     that  section.     If,  therefore,  the  two  sisters  took 
SMnrnfacu  interests  during  their  Uves  only  in  joint  tenancy,  the 

•" husband  could  not  be  intitled  to  curtesy,  and  with 

this  agrees  the  case  in  RoUe  (a). 

Although  there  can  be  no  curtesy  of  lands  holden 

in  joint  tenancy,  yet  husbands  are  intitled  to  curtesy 

^      of  lands  holden  by  their  wives  as  coparceners  or  as 

Contra  of  .  •"    _  i    .       .        i  i 

lands  holden  tenants  in  common ;  because  their  wives  nave  several 
in  coparce-    inheritances,  and  there  is  no  survivorship  amongst 

nary  and  in  ^  ^  ° 

common.      them  as  among  joint  tenants  (6). 

^  ^  ,  Since  the  possession  of  one  tenant  in  common  is 

And  the  DOS-  * 

session  of  the  the  possession  of  all  the  rest,  the  seisin  of  the  one 
«^!!lF"f«;  ^^  be  sufficient  to  intitle  the  husband  of  another, 

ner  or  tenant 

in  common    a  married  woman,  to  be  tenant  by  the  curtesy. 
possession^      Accordingly,  in  a  case  where  A  died,  leaving  a 
the  wife,  and  gQn  and  a  daughter,  A^%  widow  entered  upon  an 
husband  to    estate  in  fee  of  which  he  died  seised,  and  she  was 
curtesy.        seised  o{  one  part  of  it  as  tenant  in  dower  j  of  another 

as  tenant  in  amman  with  her  son  ;  and  c£  the  last 
part  as  guardian  in  socage  to  him.  The  son  went 
abroad  and  died  under  age,  by  which  event  the 
daughter  became  intitled  to  his  share  of  the  estate, 
and  married.  She  and  her  husband  applied  to  the 
mother  to  be  let  into  possession  of  the  son's  part ; 
but  the  mother  declined,  imagining  that  the  son  was 
living,  and  therefore  she  held  the  land  for  him. 
During  this  possession  of  the  mother,  the  wife  died, 
having  had  or  leaving,  as  I  presume,  issue.  Resort 
being  had  to  the  Court  of  Chancery,  one  of  the 
questions  was,  whether  the  seisin  of  the  mother  after 
the  son's  death  (she  being  tenant  in  common  with  the 


(a)  2  Roll.  Abr.90>  pi.  50.   See  also  chap.  9,  sect.  2.     {h)  Litt. 
sect.  45. 
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daughter)  was  the  seidn  of  the  daughter  ia  a  sense  Ctmrarr. 
sufficient  to  make  the  husband  tenant  by  the  curtesy  sMnmfaet. 
of  the  daughter's  part  of  the  estate  ?  And  the  Court 
adjudged  that  it  was  sufficient,  upon  the  principle 
that  the  entry  and  possession  of  one  tenant  in  ccmi« 
mon  is  that  of  the  other  (a). 

It  is  not  necessary  that  the  wife's  estate  of  in-  The  effect  of 
heritance  should  continue  during  the  lifetime  of  nation  in  the 
her  husband ;  for  whether  the  issue  die  before  her  j;"«*?a»d'8 

'  ^  lifetime. 

or  afterwards  during  the  husband's  life,  still  the  title 
to  curtesy  which  commenced  on  the  birth  of  such 
issue  will  continue  during  the  husband's  life;  be- 
cause it  was  a  legal  incident  and  privilege ;  and  so 
inseparable  from  the  estate,  that,  it  cannot  be  re« 
strained  or  prevented  by  any  proviso  or  condition  (V). 
And  since  the  husband's  title  was  initiate  upon  Curtesy  can- 

not  be  pre- 

having  issue,  the  law  does  not  permit  it  to  deter-  vented  by  a 
mine  afterwards  by  the  death  of  the  issue ;  that  ^^^^  ^^ 

^  '  condition* 

event  being  the  act  of  God,  and  within  the  well- 
known  legal  maxim. 

Thus,  a  man  having  issue  two  daughters,  gave  An  instance 
lands  to  the  elder  and  the  heirs  of  her  body,  with  after  deter- 
remainder  to  the  younger  and  the  heirs  of  her  body,  mjnation  of 
The  elder  daughter  married,  had  issue  bom  alive, 
who    died,    and   then    she    died.      The    younger 
daughter  entered  upon  the  husband  of  the  elder, 
who  claimed  as  tenant  by  the  curtesy.    To  that 
daim  it  was  objected,  that  since  the  wife's  estate 
was  determined,  so  also  must  be  the  estate  of  her 
husband,  which  was  derived  out  of  it ;  and  that  it 
could  not  continue  beyond  the  expiration  of  the 
primitive  estate.     But  the  Court  decided  that  the 


(tf)  Sterling  v.  Penlington,  7  Vin.  Abr.  150,  pi.  1 1.     {b)  6  Rep.  4-1. 
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CoRttesY.-    husband  was  intided  to  hold  the  landa.duruighis 

Sri^fMt.  ^e  as  t«aant  by  the  curtesy  (a). 

'  In  the  kst  case,  it  is  to  be  noticed,  that  after  the 

inheritance  of  the  wife  in  the  thing  given  ceased,  the 
subject  itself  still  remained^  and  would  have  passed 
into  the  possession  of  another  person,  if  the  law  had 
not  interposed  the  estate  by  curtesy.  But  when  the 
thing  itself  is  destroyed  or  becomes  extinct  by  the 
determination  of  the  wife's  estate  in  it,  then  the 
hustband's  tide  to  curtesy  determines  of  necessity  at 
the  same  time.  To  exemplify  this  in  the  instance 
of  rents — 

« 

^tances  of  Suppose  a  woman,  being  seised  in  fee  of  lands, 
being  so  grant  an  estate  tail,  reserving  to  herself  and  heirs  a 
inmiea  01   -        ^  ^^^  ^^^  marries  and  has  issue :  afterwards  the 

a  rent  re-  .... 

served  upon  donee  in  tail  dies  without  issue,  whereupon  the 
granted  by  Inversion  in  fee  revert  5  to  the  wife ;  and  then 
wife  before  the  wife  dies.  Her  husband  will  not  be  intitled  to 
when  the  in-  Curtesy  of  the  rent;  because,  as  Lord  Coke  says, 
tail  deter-      j^^  j-^j^^  newly  reserved  is  by  the  act  of  God  de- 

mmes  during  .  -^  /. . 

the  marriage,  termined,  and  no  state  of  it  remains  (&);  and  it  may 

be  added,  that  the  rent  necessarily  became  extinct, 
because  by  the  death  of  the  donee  in  tail  without 

■ 

issue,  there  was  no  person  charged  with,  or  obliged' 

to  continue  the  payment  of  it ;   and  the  husband 

.^  ,        .     receives  no  iniury,  since  he  will  hold  the  estate  in 

If  donee  m  j     ^ 

tail  survive  curtesy,  if  by  entry  his  wife  died  seised.  But  sup- 
die  before"^  P^^®  *^^  donee  in  tail  had  survived  the  wife,  and  died 
the  husband,  without  issue  before  the  husband,  the  husband's  cur- 
not enjoy*^'  ^^^7  would  have  ceased,  for  the  rent  having  become 
curtesy  extinct,  curtesy  could  not  be  continued  as  in  other 
rent  or  the  cases.  And  with  respect  to  the  lands,  the  wife 
estate.  having  been  seised  during  the  marriage  of  a  reversion 

{a)  Paine*s  Case,  8  Rep.  34;  and  see  Steadman  v.  Pulling,  3 
Atk.  423, 427  :  stated  infrh  in  tliis  section.  {b)  Co.  LitU  30. 
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upon  an  estate  tail,  curtesy  could  not  attach  upon  Curtesy, 
them,  as  has  been  before  noticed.  *  SeWminfacu 

So  also,  if  the  woman  had  granted  an  estate  for 
life  only,  reserving  to  herself  and  her  heirs  a  yearly  SimUiter  if 
rent,  and  such  freehold  estate  continued  during  the  been  for  the 
marriage  j  then  it  seems  that  the  husband  would  not  !lf^^|.e*  ^nj-^ 
be  intitled  to  curtesy  either  of  the  rent  or  the  rever-  and  the  rent 
si^:  not  of  the  reversion,  because  it  was  expectant  ^er  and  her 
oin|^  estate  of  freehold ;  nor  of  the  rent,  as  well  ^^^ 
because  it  was  incident  to  such  reversion,  and  must 
go  with  it  to  the  heir  or  devisee  discharged  of  cur- 
tesy as  its  principal  the  reversion  was,  as  also  be- 
cause the  rent  was  not  reserved  out  of  an  estate  of 
inheritance,  but  was  something  in  the  nature  of  an 
interest  pur  autre  vie^  and  could  not  be  considered 
as  a  rent  in  fee  (a). 

But  where  there  is  no  such  necessity  as  before 
mentioned,  for  a  rent  of  which  the  wife  is  seised  in 
fee  or  in  tail  to  become  extinct,  such  rent  will  fall 
within  the  same  rule  of  law  which  we  have  seen  to 
be  applicable  to.  real  estates. 

Thus — if  a  person,  seised  in  fee  of  a  rent^  grant  it  Instances  of 
in  tail  to  a  woman,  who  marries,  and  has  issue  which  ^h^^g^o 
dies,  and  then  the  wife  dies,  without  issue,  before  rent  deter- 
her  husband,  he  shall  be  tenant  by  the  curtesy ;  be- 
cause, as  Lord  Coke  observes,  the  rent  remains  ;  i.  e. 
although  the  wife's  inheritance  ceased  by  her  death 
without  issue,  the  reversion  in  the  rent  resulted  to 
the  grantor,  subject  to  the  husband's  curtesy,  which 
the  law  gave  as  incident  to  the  wife's  seisin  of  the 
rent  in  tail,  and  which  did  not  become  extinct  of 
necessity,  as  in  the  other  case. 

The  determination,  as  it  seems,  would  have  been 

(a)  Co.  Litt.  32. 
VOL.  I.  C 
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Curtesy,      the  same  if  the  grantor  of  the  rent  had  not  been 
Seisin  in  law.  seised,  but  had  created  it  at  the  time  of  the  grant. 

The  following  extract  is  added  in  a  note  to  the  case 
last  stated  by  Mr.  Hargrave^  in  his  Coka  upon  iifc 
tUton^  from  liOrd  Hale^^  manuscript : — 

"  So  if  it  was  a  rent  de  novo,  granted  in  tail,  and 
the  wife  dies  without  issue,  the  husband  shall  be 
tenant  by  the  curtesy  (a).** 

This  subject  will  be  resumed  in  the  fifth  section, 
which  treats  of  the  defeazance  of  the  husband's 
title  by  the  eviction  of  his  wife's  estate. 

2.  Of  seisins  in  law. 

Seisin  in  law.      The  necessity  of  actual  seisin  by  the  wife  of 

the  inheritance  in  such  species  of  property  of  which 
seisin  in  fact  can  be  obtained,  in  order  to  found  a 
title  to  curtesy,  has  been  before  shewn  (b) :  hut 
where  the  inheritances  lie  in  grant,  so  as  to  be  in- 
capable of  the  same  seisin  as  lands  or  tenements, 
it  cannot  be  required.  The  law  must  be  satisfied 
with  the  best  seisin  of  which  the  nature  of  the  pro- 
perty  admits ;  and  it  will  even  dispense  with  that, 
when  there  was  no  possibility  of  obtaining  it.  In- 
stances of  which  I  shall  now  proceed  to  produce : — 

Sufficient  of      If  a  person  seised  of  a  rent,  or  of  an  advowson  in 

fee,  have  issue,  a  married  daughter,  and  dies  j  and 
then  she,  having  issue,  dies  before  the  rent  becomes 
due,  or  the  living  becomes  vacant,  her  husband  will 
be  intitled  to  curtesy,  notwithstanding  his  wife  had 
only  a  seisin  in  law;  for  in  the  case  proposed,  ImpO" 
tentia  ea^cusat  legem,  and  acttis  Dei  nulli  facit  inju^ 
riam  (c). 

(a)  Co.  Litt.  30.        (b)  pp.  8  and  9.      (c)  Co.  Litt.  29.    Perk. 
sect  469.   Fitz.  N.  B.  149.  D.  2  Br.  Tenant  by  the  Curtesy,  pi.  2. 


an  advowson 
or  rents. 
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It  is  indeed  stated  in  the  468th  section  of  Perkins^  Curtesy. 
that  notwithstanding  an  advowson  in  gross  becomes  Seuin  in  law* 
vacant  during  the  marriage,  and  the  wife  die  after     " 
the  six  months  for  presentation  have  elapsed,  and 
before  presentment,  &c.  so  as  that  the  ordinary  pre- 
sents by  lapse,  the  husband  shall  nevertheless  have  be  ^ful 
the  next  avoidance  as  tenant  by  the  curtesy.     Such  negligence, 
position,  however,  may  be  reasonably  doubted,  since 
seisin  by  the  wife  might  have  been  obtained  by  the 
presentation  of  herself  or  husband,  and  it  was  owing 
to  their  culpable  neglect  that  they  lost  it.     It  is 
obvious,  therefore,   that  neither  of  the  principles 
upon  which  actual  seisin  is  excused,  viz.  impotentia 
ewcusat  legem,  or  actzis  Dei  nullifacit  injuriam  applies 
to  the  case  proposed. 

If,  however,  an  advowson  be  appendant  to  a  manor.  And  except 
and  seisin  be  not  obtained  of  that  manor  during  the  Lpen^t 
marriage,  the  above  rule  of  law  becomes  inapplica-  and  the  other 

/i         /»  •  •        /•  ^1     •       •      •      1  .      incident  to  a 

Die ;  tor  as  seisin  of  the  principal  was  necessary  to  manor, 
give  a  title  to  curtesy,  if  that  be  wanting,  no  such  Reason.  ^ 
title  being  deducible  to  the  principal,  it  must  also 
fail  as  to  adjuncts,  or  to  such  things  as  depend  upon 
or  go  with  the  principal. 

Thus,  if  A  be  seised  of  a  manor  to  which  an 
advowson  is  appendant^  and  dies,  having  issue  a 
daughter,  who  takes  a  husband,  and  dies  btfore  entry 
into  the  manor,  it  seems  that  the  husband  shall  not 
be  tenant  by  the  curtesy  of  the  advowson,  nor  of  the 
rents  incident  to  the  manor,  because  he  had  not 
seisin  of  the  principal  (a). 


{a)  Note  to  Co.  Litt.  29.  Hale*s  MSS. 

c  2 
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CvRTm.  3^  Of  seisins  in  equity. 

Seism  in  From  the  natures  of  the  property  before-men- 

_^^^i_  tioned  to  be  subject  to  curtesy  (a\  it  appears  that 

In  general  ^^^  title  attaches  itself  to  equitable  seisins,  as  well 

the  tame  as  to  legal  estates.     And  it  must  be  noticed,  that, 

the  wife's  '^^  general,  legal  and  equitable  interests  receive  the 

eeisin  prevail  same  constructions,  or  have  the  like  effects  given  to 

at  law  and  in    ,         .        -     .  ,  ,  .  /•       i 

equity.  them  in  relation  to  the  present  subject,  tor  the  pur- 

pose of  preservinjg  at  law  and  in  equity  the  rules  of 
decision  arid  of  property  uniform  and  consistent,  so 
that  an  equitable  seisin  or  estate,  which,  if  legale 
would  have  imparted  to  the  husband  a  title  to  cur- 
tesy, will  have  the  same  consequence  or  effect  in 
equity ;  except  where  a  strict  adherence  to  the  rule 
would  defeat  the  intentions  of  the  settlors  or  de- 
visors  of  the  property;  instances  of  which  are  after- 
wards  stated. 

The  first  instance  that  I  shall  mention,  is  curtesy 
of  a  trust-estate — 

trust  e^te.^      -4  devised  his  lands  to  trustees  in  fee,  in  trust  to 

pay  his  debts,  and  to  convey  the  surplus  to  his 
daughters  equally.  The  youngest  daughter  married» 
and  died,  leaving  an  infant  son.  Question :  whether 
her  surviving  husband  was  intitled  to  curtesy  of  her 
share  of  the  surplus  lands  ?  And  Lord  Cowper,  Ch« 
decreed  in  the  affirmative,  observing,  that  trust 
estates  were  to  be  governed  by  the  same  rules  as 
legal  estates ;  and  that  as  the  husband  would  have 
been  tenant  by  the  curtesy,  had  that  case  been  a 
legal  estate,  so  he  should  be  of  that  trust  estate  (6). 
The  following  is  an  instance  of  curtesy  of  an 
equity  of  redemption — 

(a)  Suprii,  p.  6.         (i)  WatU  v.  BaU.    1  P.  WiU.  108.    See 
also  8  Rep.  96. 
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A  being  seised  in  fee  of  lands,  mortgaged  the  in-  Curtesy. 
heritance  to  Bj  and  then  married  C.    A^  continuing    g^lXTm 
in  the  possession  of  the  estate,  died,  pending  the      equity. 
mortgage,  leaving  a  son  by  her  husband.     The 
question  was,  whether  the  husband  was  intitled  to  of  redmp* 
curtesy  of  the  equity  of  redemption  ?    And  Lord  ^^^* 
HardwickCf  Ch.  decided  in  his  favour,  because  an 
equity  of  redemption  was  to  be  considered  an  estate 
in  the  land,  was  transmissible  from  ancestor  to  heirt 
might  be  granted,  intailed,  devised,  or  mortgaged, 
and  might  be  barred  by  a  common  recovery ;  also, 
because  the  person  intitled  to  the  equity  of  redemp- 
tion is  owner  of  the  land,  and,  therefore,  in  equity 
seised  of  the  estate ;  a  seisin  perfected  in  the  present 
case  by  the  wife's  possession  (a). 

It  is  worthy  of  observation,  that  in  the  last  case 
the  four  requisites  to  a  tenancy  by  the  curtesy  con- 
curred,  (i.  e.)  marriage,  issue,  seisin,  and  the  wife's 
death. 

In  equity  the  rule  is,  that  what  is  agreed  to  be  Of  trusts 
done,  is  considered  as  actually  completed.  In  con- 
sistency with  this  rule,  if  money  be  vested  in  trustees, 
by  will  or  otherwise,  in  trust  to  purchase  lands,  with 
a  declaration  of  trusts  which  would  give  the  wife  an 
equitable  estate  tail,  although  the  money  be  not 
converted  into  real  property  during  the  life  of  the 
wife,  yet  her  husband  will  be  intitled  to  curtesy. 

Accordingly,  ^500  were  agreed  by  marriage- 
articles  to  be  invested  in  the  purchase  of  freehold 
lands  of  inheritance,  to  the  use  of  the  husbaiid  for 
life,  remainder  to  trustees  to  preserve,  &c.  then  for 


(a)  Casborne  v.  Scarfe,  1  Atk.  60S.  7  Vin.  Abr.  156.  S.  C. 
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Curtesy,    all  the  children  of  the  marriage,  as  the  husband  and 
Seism  in     wife,  ot  the  suTvivor  of  them,  should  appoint ;  and 
^9^'^^      if  no  appointment,  for  all  the  children  equally ;  but 
if  one  only,  then  to  such  only  child  in  tail,  with  re- 
mainder to  the  husband  in  fee.    There  was  but  one 
child  of  the  marriage,  a  daughter,  who  married  J5, 
and  had  issue.     B  having  survived  his  wife,  the 
question  was,  whether  he  was  intitled,  as  tenant  by 
the  curtesy,  to  have  the  interest  of  the  ^^500  during 
his  life ;  which  sum  was  to  be  considered  as  la:ad  ? 
And  Lord  Hardwicke,  Ch»  was  of  opinion  that  the 
husband  was  so  intitled ;  because  if  the  money  had 
been  actually  invested  in  land,  the  wife  would  have 
been  tenant  in  tail  of  the  estate,  and  her  husband 
intitled  to  curtesy;  so  also  he  should  be  of  the 
money  in  which  she  had  an  equivalent  interest  (a). 
Husband  ex-      But  when  an  intention  manifestly  appears  that  the 
curtesy  when  husband  should  have  no  interest  in  the  estate  settled 
he  was  in-      upon  his  wife,  and  she  is  converted  into  s,JeTne  sole 
the  settler  to  during  her  life ;  in  such  cases,  whether  the  equitable 
take  no  m-     inheritance  devolve  to  her  as  heir,  or  by  limitation 

terest  m  the  i-       i  n,  ^  J 

property;      immediately,  or  after  intermediate  limitations,  her 

husband  will  not  be  intitled  to  curtesy.  If  the  trust 
in  perform-  be  executory,  u  e.  to  be  carried  into  effect  in  equity, 
"^fl^^d^^^^  by  directing  conveyances  or  otherwise,  the  Court 
settlement  will  SO  model  the  limitations  as  to  prevent  curtesy, 
accordingly.   j£  ^^  ^^^^^  ^^  ^^^  executory,  still  it  seems,  for 

the  reasons  after  mentioned,  that  curtesy  cannot  be 
claimed. 

Thus,  in  a  case  where  lands  were  devised  to  -4  in 
trust  (after  raising  portions  under  a  settlement,  and 


(fl)  Cunningham  v.  Moody,  1  Ves.  sen.  174. 
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payment  of  debts  and  funeral  expenses)  to  convey 
them  to  the  use  of  the  testator's  daughter^r  life,  so 
as  she  alone»  or  such  person  as  she  might  appoint, 
should  receive  the  rents,  and  so  as  her  husband  did 
not  intermeddle  with  them ;  and  after  her  death,  in 
trust  for  the  heirs  of  her  body*  It  was  determined 
by  Lord  Hardwickej  that  J's  husband  was  not  in- 
titled  to  be  tenant  by  the  curtesy  (a). 

It  clearly  appeared  in  the  last  case  that  the  hus- 
band was  meant  to  be  excluded  from  all  interest  in 
his  wife's  estate.  It  is  an  instance  of  an  executory 
trust,  and  an  authority  that  when  the  intention  to 
convert  the  wife  into  difeme  sole  in  respect  of  her  real 
property  is  sufficiently  apparent,  an  equitable  estate 
tail  or  reversion  in  fee  in  her  is  not  inconsistent  with 
a  trust  for  her  separate  use  for  life ;  and  that  such 
separate  estate  is  not  merged  in  the  general  trust  of 
the  inheritance.  Considering  the  rule  in  equity  to 
be  so  established,  it  is  a  necessary  consequence  that 
the  equitable  separate  estate  for  life  being  kept  dis- 
tinct during  the  coverture  from  the  equitable  rever- 
sion or  remainder  in  tail,  the  wife  will  not  have  had  at 
any  period  during  the  marriage,  that  actual  seisin  of 
the  equitable  inheritance  necessary  to  give  rise  to 
curtesy.  Upon  this  doctrine  the  following  case  ap- 
pears to  have  been  decided. 

A  'devised  all  his  real  estates  to  trustees,  upon 
trust  to  apply  the  rents  to  and  for  the  sole  and 
separate  use  6f  his  daughter  JB,  wife  of  C,  for  life, 
and  at  her  disposal,  and  not  to  be  subject  to  Cs 
debts,  power,  or  control ;  but  that  her  receipts,  not- 
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(a)  Roberts  v.  Dixwell,  1  Atk.  607. 
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withstanding  her  coverture,  should  be  effectual  dis- 
charges for  the  same ;  and,  upon  further  trust,  to  per- 
mit B  by  any  deed  or  writing  to  be  executed  by  her  as 
therein  mentioned,  notwithstanding  her  coverture,  to 
give,  devise,  and  bequeath  the  said  estates  to  such  per- 
sons as  she  should  think  fit,  she  having  a  particular  re- 
gard to  his  poor  relations  in  CormoalL  His  residuary 
personal  estate  he  bequeathed  to  JB's  sole  and  sepa- 
rate use.  B  was  the  testator's  heir  at  law,  and  there 
was  issue  of  her  marriage  mth  C.  A  testamentory 
appointment  made  by  By  whilst  an  infant,  was  de- 
clared void ;  and  at  her  death  she  was  possessed  of 
the  equitable  reversion  in  fee,  subject  to  the  power 
of  appointment,  and  to  the  trust  for  her  separate  use 
for  life.  The  question  was,  whether  under  these 
circumstances,  her  husband  C  was  intitled  to  be 
tenant  by  the  curtesy  ?  And  Lord  Hardwicke,  Ch. 
decided  in  the  negative;  observing,  that  although 
the  equitable  inheritance  descended  upon  the  wife 
until  the  execution  of  the  power,  yet  that  her  father, 
the  testator,  had  made  her  ^kfevne  sole^  and  given  the 
profits  to  her  separate  use,  her  husband,  therefore^ 
could  have  no  seisin  during  the  marriage,  either  of 
the  lands  or  of  its  profits ;  and  that  an  equitable 
seisin  in  him  would  be  directly  contrary  to  the  tes* 
tator's  intention,  so  that  neither  in  knv  nor  in  equity 
the  husband  was  tenant  by  the  curtesy  {a). 

When,  however,  the  intention  to  prevent  curtesy 
is  not  clear.  Courts  of  Equity  so  far  favour  the  hus- 
band's right,  that  if,  from  the  wife's  interest,  he  is 
or  would  be  at  law  intitled  to  curtesy,  they  will  not 


(a)  Hearle  v.  Greenbank,  S  Atk.  6d7,  716. 
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disappoint  his  title.     An  instance  of  this  occurred    Curtesy. 
in  the  following  case  (a).  s^^in 

A  being  seised  in  fee  of  certain  tenements,  and      equUy. 
haying  two  children,  B  and  C,  by  a  first  husband, 
agreed  by  articles  made  prior  to  her  second  marriage  ^^en  the  in* 
with  Dj  to  give  to  him,  durini;  her  life,  the  interest  ^^}i  was  not 

^  sufficiently 

of  her  money,  and  the  rents  of  all  her  real  estates,  apparent, 
for  maintaining  the  house  and  educating  their  chil- 
dren, until  B  and  C  attained  the  ages  of  twenty-one, 
or  married.  Upon  the  happening  of  either  of  which 
events,  B  and  C  were  to  receive  their  just  proportions 
of  money  or  estates  as  should  be  diie  to  them  as 
lawful  heir  to  their  father,  ^'s  first  husband ;  but  if 
A  died  before  they  came  to  their  several  fortunes, 
she  reserved  to  herself  the  absolute  disposition  of  all 
her  estates  and  fortunes.  A  having  had  issue  by  Z>, 
her  second  husband,  died,  leaving  him  and  B  and  C 
surviving.  A  question  arose,  whether  D  was  intitled 
to  curtesy  of  the  real  estate  of  which  his  wife  died 
seised  in  fee,  notwithstanding  the  articles?  And 
Lord  Hardwicke  determined  that  he  was ;  observing, 
that  the  scope  and  intent  of  the  articles  were  only  to 
regulate  the  whole  estate  of  the  wife  in  right  of  her 
first  husband,  as  well  the  produce  of  the  personal  as 
the  rents  of  the  real,  for  the  maintenance  of  the 
house  and  education  of  their  children;  and  that 
the  words  shewed  it  was  intended  to  comprise  the 
share  of  the  wife's  children  likewise,  until  they 
attained  twenty-one;  but  the  estate  given  to  the 
wife  was  to  determine  upon  their  arriving  at  that 
age ;  that  the  transaction  was  nothing  more  than  a 


(a)  Steadman  v.  Pulling,  3  Atk.  42S*-427. 
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contract  in  what  manner  the  several  funds  should  be 
applied  of  which  their  estates  consisted,  and  was 
never  intended  to  abridge  or  disappoint  the  legal 
rights  of  the  husband ;  therefore  there  was  no  reason 
to  deny  him  curtesy. 

When  the  wife  and  her  husband  take  property 
under  a  will,  and  an  estate  tail  to  which  she  is  in- 
titled  is  disposed  of  by  it,  so  as  to  put  her  to  an 
election  between  her  own  estate  and  the  testamentary 
disposition ;  if  she  choose  her  own  estate,  and  give 
up  the  bequest,  made  in  her  favour  (a),  her  husband 
will  not  be  obliged  to  elect  between  his  title,  as 
tenant  by  the  curtesy  of  the  estate  tail,  and  the  be- 
quests given  to  him  by  the  will,  the  reasons  for 
which  appear  from  the  case  ofCavanv.  Pulteney  (h). 

A  was  tenant  for  life,  with  a  leasing  power,  re- 
mainder to  his  son  in  tail,  with  such  limitations  over 
as  to  vest  in  jB,  wife  of  C,  an  estate  tail.  A  made 
leases  not  pursuant  to  the  power.  A  erroneously 
supposing  that,  by  acts  done  by  himself  and  son,  he 
had  a  power  by  will  absolutely  to  appoint  the  intailed 
estates,  devised  them,  after  surviving  his  son,  to  B  in 
strict  settlement,  remainder  to  D  in  like  manner ;  and 
after  some  bequests  in  favour  of  B  and  C,  he  made 
D  residuary  legatee.  B  elected  her  estate  tail,  and 
renounced  all  benefits  under  the  will.  C,  her  husband, 
accepted  the  provisions  made  by  it  for  him;  and 
the  following  points  were  decided : — That  by  ^'s 
election  to  take  her  estate  tail,  C,  her  husband, 
was  intitled  to  curtesy; — that  C  was  not  put  to 
his  election  between  what  he  look  under  the  will 


(a)  For  the  doctrine  of  Election  seeinfrf^  chap.  11^  sect.  S>  pi.  4*. 
(h)  2  Ves.  Jun.  5^.    3  Ves.  384r. 
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and  his  curtesy,  because  he  was  to  be  considered  as  Curtisy. 
a  stranger,  and  was  intitled  to  curtesy  as  a  con-  .7^ 
tinuation  of  his  wife's  estate,  for  which,  in  conse-  ^^"^Z"  - 

quence  of  her  election,  she  had  made  compensation    

to  the  devisees,  by  such  renunciation  as  above ;  and 
that  the  remedies  of  the  disappointed  lessees  were 
against  the  testator's  assets  under  the  covenants  in 
their  leases* 

It  is  however  to  be  inferred  from  the  judgment  Effect  of  Ac 
delivered  in  the  last  case,  that  if  B  had  elected  to  wife  tenant 
take  under  the  will,  her  election,  although  tenant  jfg^l^'^®" 
in  tail  only  of  her  own  estate,  would  have  bound  band's  title 
her  husband's  right  to  curtesy,  and  the  interest  of  J|^d  th^wue 
the  issue  in  tail,  upon  the  principle  that  their  estates  i°  ^- 
being  derived  from  her  who  had  an  absolute  right 
of  property,  were  in  her  power,  or,  as  expressed  in 
the  judgment,  '*  Cs  interest  was  totally  in  J3,  his 
wife's,  power;  the  whole  estate  being  in  her;  her 
election,  if  to  take  under  the  will,   enabling  her 
to  dispose  of  the  whole  estate  tail,"  so  that  after 
£'s  death  her  husband  or  the  issue  in  tail  would 
not  according  to   this  doctrine  be  permitted  to 
claim  the  intailed  estate,  and  prevent  it  from  con- 
tinuing under  the  Umitations  in  the  will.     It  was 
not,   however,  necessary  to  decide  either  of  the 
above  questions,  as  the  wife  elected  to  take  her  own 
estate  tail,  and  to  relinquish  all  benefits  under  the 
will.     In  the  case  of  Long  v.  Long  (a)  the  question 
whether  the  election  of  tenant  in  tail  could  bar  the 
issue  arose,  but  was  not  necessary  to  be  decided, 
and  the  Court  obsarved  that  the  point  admitted  of 
much  argument.     It  is  however  presumed^  that  as 

(a)  5  Ves.  447. 
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without  fine  or  recovery  the  rights  of  the  issue  m 
tail  cannot  be  barred,  and  it  would  be  unreasoiiable 
to  take  away  the  husband's  title  to  curtesy  witfaoot 
his  concurrence,  the  mere  election  in  pais  of  the 
wife  to  give  up  her  estate  tail  will  neither  bind  her 
husband's  right  to  curtesy,  nor  the  interest  of  the 
issue  in  tail. 

III.  With  respect  to  the  issue  to  be  bom,  iii 
order  to  intitle  the  husband  to  be  tenant  by  the 
curtesy : — 

They  must  be  born  (dive  during  the  marriage; 
any  proof  of  which  circumstance  will  be  received 
and  submitted  to  a  jury;  but  if,  by  the  deadi  of  the 
wife  in  child-bed,  it  be  necessary  to  resort  to  the 
CcBsarean  operation,  the  birth  of  such  child  will  not 
intitle  the  husband  to  curtesy;  because  the  issue 
not  being  bom  during  the  coverture,  or  the  wife's 
life,  the  interest  in  the  estate  vested  in  the  child 
whilst  in  embryo,  which  will  not  be  devested  for  the 
husband's  benefit ;  and  in  pleading,  it  is  necessary 
for  him  to  allege,  that  he  had  issue  during  the  mtxr^ 
riage^  which  in  this  case  he  cannot  do  (d)* 

The  issue,  when  bom  alive,  must  be  inheritable  to 
the  estate  from  the  mother^  either  immediately  or 
by  possibility. 

Accordingly,  if,  before  the  statute  of  Westrmmter 
the  2d  (i),  lands  had  been  given  to  husband  and 
wife,  and  the  heirs  of  their  two  bodies,  and  the  hus- 
band died  €^ier  issue  bom,  and  then  the  wife,  cdi»- 
tinuing  seised  of  such  estate,  took  another  husband^ 
and  after  having  issue  by  him  also  died ;  the  ^doad 


{a)  8  Rep.  34,  35.    Co,  Litt.  29  h. 
Edw.  1,  c.  1. 


{h)  De  Don.  Cond,  13 
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husband  would  have  been  tenant  by  the  curtesy,  Curtesy. 
and  for  this  reason — ^the  feme-donee,  after  birth  of     y^^ 

issue,  was  considered  by  the  common  law  as  acquir-  

ing  by  that  event  an  estate  of  inheritance  capable  of 
disposition  and  forfeiture,  and  transmissible  to  her 
lineal  descendants  in  ififinitum;  for  as  she  might 
have  substituted  strangers  to  be  absolute  owners  of 
the  estate  by  express  alienation,  so  all  the  lineal 
heirs  of  her  body  which  she  might  ever  have,  were, 
by  construction  of  law,  intitled  to  inherit  to  her,  after 
the  birth  of  the  first  inheritable  child,  as  a  benefit 
and  incident  tacite  annexed  to  her  estate  (a) ;  con- 
sequently, the  second  husband,  in  the  case  proposed, 
was  intitled  to  be  tenant  by  the  curtesy.    But  the  i^^^  ^f  gjl 
law  has  been  altered  by  the  above  statute,  so  that  if  c/>nd  mar- 
a  married  woman,  donee  m  special  tail,  have  issue  by  she  and  her 
one  husband,  and  afterwards  issue  by  another,  and  ^"*  husband 

"^  being  donees 

then  dies  during  the  life  of  the  second  husband,  he  in  tail,  will 
will  not  be  intitled  to  curtesy ;  because  the  children  ^^cond  ^^ 
of  the  last  marriage  cannot  by  possibility  inherit  the  husband 
wife's  estate.     Again —  ^      *^* 

Suppose  a  wife,  tenant  in  tail  general,  and  her  Nor  if  wife 
husband  levy  a^w^,  and  retake  an  estate  to  them  ^^|  ^^^l^^ 
and  the  heirs  qf  their  two  bodies^  and  have  issue,  and  and  she  and 

.•         .ii«        II*  :ii*        •!  •  •       first  husband 

then  the  husband  dies,  and  his  widow  marnes  agam,  levy  a  fine, 
and  has  issue,  and  dies,  after  which  the  second  hus-  and  retake  an 

estate  m  spe- 

band  claims  curtesy  upon  the  supposed  remitter  of  cial  tail. 
his  wife  to  her^r^f  estate  in  tail  general;  it  seems  ^ 
that  such  claim  cannot  be  allowed,  for  as  the  wife  is 
estopped  by  the  Jine  from  claiming  her  first  or  old 
estate,  so  is  the  second  husband,  who  must  derive 


(a)  Perk.  sect.  4S5.    6  Rep.  S5  &    Co.  Litt  19. 
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CuRTBST.  his  title  from  her;  this  being  so,  and  since  the 
iMue.        issue  of  the  second  marriage  never  could  by  pos- 

"  sibility  inherit,    from   the  wife,  the    estate  taken 

back  and  settled  in  special  tail  upon  the  issue  of  the 
Jirst  marriage,  the  second  husb^d's  title  to  curtesy 
must  be  defective  and  fail  (a). 

But  if  she  be      But  if  a  single  woman,  seised  of  lands  in  fee  sim- 

seised  m  fee     . 

before  se-  pl6,  marry,  have  issue,  and  her  husband  dies ;  and 
T  "^"  ^^^^  being  so  seised,  take  a  second,  has  issue  by 
though  there  him,  and  then  dies,  living  the  issue  of  the  first  hus- 
the^fir8t\er  ^^'^^^  ^^  second  husband  shall  be  tenant  by  the 
second  hus-  curtesy,  causa  patet  (J).     Again— 

bandonbirth        t/»ijiv«  ^  j^ili«  » 

of  issue  shall  At  land  be  given  to  a  woman,  and  the  heirs  male 
have  curtesy,  of  jjer  body,  and  she  have  issue  only  a  daughter j  and 
If  the  wife  be  die ;  or  if  the  limitation  be  to  her  and  the  heirs 
seised  ^^}-^^  female  of  her  body,  and  she  have  issue  only  a  son  ;  in 
of  a  son  will  neither  of  these  cases  can  the  husband  claim  curtesy, 
Utle^to^cur-  ''^^^^^se  in  neither  of  them  was  there  issue  born  who 
tesy.  could  by  possibility  inherit  the  estates  (c). 

Also  if  th         ^^^  ^^^  same  reason,  if  the  issue  claim  by  pur- 
issue  be  in-    cJuise  and  not  by  descent,   the  husband's  title  to 
cW^  Z:  <^"rtesy  wiU  be  defective, 
tesy  will  not      Thus,  A  devised  to  jB,  a  married  woman,  lands  in 

attach 

fee  simple ;  but  if  B  died  before  her  husband,  he 
then  gave  such  husband  «£gO  a  year  for  life ;  with 
remainder,  as  to  the  lands,  to  jB's  children.  B  died 
before  her  husband,  leaving  children;  and  it  was 
adjudged,  that  the  husband  was  not  intitled  to  cur- 
tesy ;  because  the  issue  did  not  claim  from  the  wife 
by  descent,  but  under  the  will  as  purchasers  (rf). 


(a)  2  Bro,  Tenant  per  le  Curtesy,  1.      (b)  Bro.  Curtesy,  8.  Perk, 
sect.  4:66.     (c)  Co.  Litt.  29,  b.    {d)  Sumner  v.  Partridge,  2  Atk.  47 . 
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There  is  an  exception  to  the  rule  which  requires  Curtksy. 
heritable  issue  to  be  bom,  durii^g  the  marriage.  f„^g^ 

By  the  custom  of  gavelkind^  a  husband  may  be 
tenant  by  the  curtesy  without  the  preliminary  of  Gavelkind, 
having  issue  by  his  wife  (a) ;  but  this  custom  is  not  Instance  of 
80  beneficial  as  the  common  law  right ;  for  tenant  jesy  when 
by  the  curtesy  under  the  custom  is  intitled  to  a  ^^^""^  ^®^^' 

was  U8ue* 

nio$€t7/  of  the  wife's  estate  only,  and  which  ceases  or 
is  forfeited  by  his  second  marriage  (ft). 

To  intitle  the  husband  to  curtesy,  it  is  suflScient  if  Birth  of  issue 
the  issue  be  born  at  any  period  during  the  marnage ;  during  the 
and  for  this  purpose  it  is  immaterial  whether  they  ™  g^*^^ . 
come  into  existence  before  the  seisin  of  the  wife  or 
afterwards  (c).     Accordingly — 

If  husband  and  wife  have  issue,  and  the  issue  die, 
and  then  lands  of  inheritance  descend  to  the  wife,  Shey  die^  b^- 
of  which  she  actually  becomes  seised  by  entry ;  in  fore  the  de- 
that  case  the  husband  upon  his  wife's  death  will  be  estate  upon 
intitled  to  curtesy  (d).  ^^  wife. 

But  the  time  of  having  issue  may  be  material  in  Circum-* 
some  instances,  in  regard  to  the  husband's  title  to  J^der  which 
curtesy,  as  it  has  been  observed,  and  will  afterwards  the  time  of 

,  .  birth  of  an 

appear  (e).  heritable 

Thus,  if  the  husband,  after  having  issue,  make  a  issue  is  ma- 
feoffinent  in  fee,  and  then  the  wife  dies,  the  feoffee 
shall  hold  the  land  during  the  husband's  life ;  be-  Husband's 
cause,  by  the  birth  of  issue,   he  was  intitled  to  after  issue 
curtesy ;   which  beneficial  interest  passed  by  the  8^^^  ^^'  ^^ 
feoffinent  (J^  ;  but  if  the  feoflinent  had  been  con- 


(a)  Co.  Litt.  so.  Dav.  50.  {b)  Rob.  Gavdk.  b.  2,  chap.  1. 
(c>  Co.  Litt.  29,  &  (d)  Perk.  sect.  478.  (e)  Sect  5,  pi.  S 
and  4.  -      {/)  Co.  Litt.  30. 
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CujiTEST.      ditianalf  and  the  husband  entered  for  a  breach,  and 

j^^        then  the  wife  had  died,  his  right  to  curtesy  would 

'  have  been  extinct  (a) ;   because,  as  it  seems,  the 

?."*  ^  ^ ..  feoffment  beincr  the  tortious  act  of  the  husband, 

himself,  if  It  ®  n    ^ 

were  condi'  although  the  law  considers  it,  in  regard  to  the  fec^ee, 
thecondUion  ^  *  Conveyance  of  the  actual  interest  of  the  wrong- 
broken,  the  doer,  yet  with  respect  to  himself,  the  law  makes  it 
would  be  an  ^^  operate  as  an  extinction  of  his  right ;  and  neces- 
extinguish-    sarilv  SO,  since  by  the  re-entry  he  did  not  take  back 

ment  oi  his  .  •  /• 

right.  an  estate  in  right  of  his  wife,  but  the  possession  of 

the  wrongful  estate  created  by  the  discontinuance. 
Also  his  feo£  But  suppose  the  husband  to  aliene  by  febffinent 
ment  before    j^jg  life's  estate  of  inheritance  before  issue  born,  and 

issue  born  ^  ' 

will  extin-     to  retake  an  estate  in  the  lands  to  himself  and  wife, 

rifiht  to'cur-  ^^  *^^*'  ^^^  latter  is  remitted  to  her  ancient  or  for- 
tesy,  al-  mer  estate,  and  then  they  have  issue  ;  the  husband 
takeback  ^^  '^^^  he  intitled  to  curtesy,  although  his  right  to 
such  an  es-    it  Y^^d  no  existence  when  the  feoffinent  was  made, 

tate  as  to  re- 
mit his  wife  but  which  would  have  accrued  afterwards  upon  the 

€»tote  ^^     ^^^^  of  the  issue,  if  no  feofiment  had  been  made  (*); 

for  the  husband,  by  his  tortious  discontinuance  of 
his  wife's  estate,  extinguished  all  his  then  present 
and  future  rights,  in  the  face  of  which  the  law  will 
not  allow  him  to  derive  any  benefit  from  his  wife's 
remitter  to  her  former  or  ancient  inheritance  (c). 
The  next  thing  proposed  to  be  considered  was — 

Nature  of         IV.  The  nature  of  the  estate  of  tenant  by  the 

curtesy,  with  the  incidents,  privileges,  and  powers 
belonging  to,  and  his  liability  in  respect  of  it. 


(a)  Co.  Litt.  30,  6.  (S)  2  Bro.  Tenant  per  le  Curtesy,  6.  7  Vin. 
Abr.  162,  pi.  2.  Hob.  338.  (c)  The  reader  will  find  this  doctrine 
of  Remitter  considered  in  chapter  II.  sect.  3. 
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1.  It  was  noticed  in  the  beginning  of  this  chap-  Curtesy. 
ter,  that  the  interest  of  tenant  by  the  curtesy  is  an  Nature  of  the 
estate  to  continue  during  his  life  (a).    He,  as  other    ^^^^^'  ^^' 
tenants  for  life,  is  intitled  to  emblements,  and  may  An  estate  for 
dispose  of  them  by  his  will  j  or,  if  he  make  no  such  ^^' 
disposition,  they  will   belong  to  his  executor  or  jeuant  inti- 
administrator  (A).     He  is  equally  privileged  with  tied  to  em- 
tenant  in  dower,  in  regard  to  the  interference  of  a 
Court  of  Equity,  for  the  removal  of  a  satisfied  term  and  to  the 
of  years,  which  would  prejudice  his  estate  in  a  Court  ou^tl^^n?" 
of  I^w ;  and  whether  such  term  be  outstanding  or  satisfied 
assigned  to  attend  the  inheritance  of  the  estate,  will  ^^'^™' 
make  no  difference  (c)« 

But  an  estate  by  curtesy  is  considered  in  many  Curtesy  8 
respects  as  a  continuation  of  the  estate  of  the  wife,  ^f  "J^^*^^" 
The  consequence  is,  that  her  husband  takes  it  after  estate, 
her  death,  with  all  the  incumbrances  which  would 
affect  it  in  her  possession  if  she  were  living. 

Accordingly,   a  woman  tenant  in  tail  acknow-  And  liable 
ledged  a  statute,  then  married,  had  issue,  and  died,  ^mnbr^ces. 
It  was  adjudged,  as  Noi/  says,  that  the  lands  might 
be  extended  in  the  hands  of  tenant  by  the  curtesy ;  and 
even  of  the  issue  in  tail,  during  the  life  of  the  tenant 
by  the  curtesy,  if  he  surrender  his  life-estate  (rf). 

But  the  interest  of  tenant  by  the  curtesy  being  Tenant  must 
merely  for  his  life,  as  we  have  seen,  he,  as  every  ^e^i^^^t. 
other  tenant  for  life,  will  be  obliged  in  equity,  at  the 
instance  of  the  owner  of  the  inheritance,  to  keep 
down  the  interest  of  the  charges  upon  the  estate  (e). 


(a)  Supra,  p.  5.  (6)  2  Black.  Com.  122 ;  and  see  chap.  9, 
sect.  4.  (c)  Snell  y.  Clay,  2  Vera.  324 ;  and  for  further  informa- 
tion on  this  subject,  see  chap.  11,  sect  2.  {d)  Dyer,  51,  6 
Note  17.        (e)  1  Atk  606. 
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Curtesy.         Another  consequence  of  the  interest  of  tenant  by  the 

Nature  of  the  c^^^sy  being  considered  a  continuation  of  his  wife's 

estate,  8fc.    estate  is, — ^that  if  there  be  coparceners  of  an  ad- 

vowson,  and  the  wife  is  the  eldest  parcener,  and  they 

tied  to  his  "  Cannot'  agree  to  present ;  the  eldest  being  intitled  to 

wife's  turn  of  the  first  tum,  if  she  die  before  its  arrival,  her  bus- 
presentation 
to  a  living,     band,  in  respect  of  the  estate  which  he  enjoys  in  her 

^^dead        ^^^^^  ^^^  *^®  curtesy,  will  be  intitled  to  the  presenta- 

tion  in  the  same  manner  as  she  would  have  been 
had  she  been  then  living  («)• 

Liable  to  a         So  also  a  writ  of  partition  lies  against  tenant  by 

writ  of  parti-    ,  i-ii-i  11  -ii* 

tion,  the  curtesy,  which  could  not  be  the  case  unless  his 

estate  were  considered  a  continuation  of  that  of  his 
wife  (ft).  But  since  he  is  not  strictly  a  parcener,  he 
could  not  have  that  writ  by  the  common  law,  for  it 
lay  only  for  coparceners;  however,  by  the  statute 
and  may       of  the  S2d  of  Henry  the  eighth  (c),  he  or  his  alienee 

may  now  have  the  writ  (rf). 
Liable  to  The  estate  by  curtesy  is  not  dispunishable  of 

waste.  waste ;  and  such  is  the  privity  between  tenant  by 

Rrivitybe-    the  curtesy  and  the  heir,  that,  according  to  the 

aaFdie^SB"    ^^"^^^^  ^^^>  if  both  of  them  had  conveyed  away 

their  estates,  no  action  of  waste  could  have  been 

supported  against  such  tenant,  except  by  the  heir  ; 

A  ti      p      ^^*  ^^  ^^  statute  of  Gloucester  {e\  remedy  is  given 

waste.  to  the  grantee  of  the  reversion,  against  tenant  by 

the  curtesy,  so  long  as  that  estate  continues,  and 
afterwards  against  his  alienee.    Yet,  whiht  the  heir  ^ 
does  not  part  with  his  reversion,  tenant  by  the  cur- 
tesy remains  liable  to  an  action  of  waste,  at  the 


(o)  Co.  Litt.  166,  h.     Cro.  EHz.  19.         (6)  Co.  Litt  175. 
(c)  Chi^.  S2.        (lO  Co.  Liu.  175,  h.         (e)  6  Edw.  1  chap.  5 
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suit  of  the  heir,  although  such  tenant  may  have  Curtesy. 
assigned  his  interest  before  the  waste  was  committed ;  Mature  ofth^ 
because  that  case  is  not  provided  for  by  the  statute,    g*^«^g>  »g* 
and  the  common  law  continues  unaltered  (a). 

With  respect  to  waste  committed  by  tenant  by 
the  curtesy,  and  his  liability  for  permissive  waste,  he 
stands  in  the  same  situation  as  tenant  in  dower. 
The  subject  is  particularly  discussed  under  title 
"  Dower,"  to  which  the  reader  is  referred  (J). 

2.  Tenant  by  the  curtesy  having  but  a  freehold 
interest  in  his  wife's  estate,  cannot  lawfully  dispose 
of  it  for  a  longer  period  than  during  his  life.     As  May  grant 
incident  to  that  estate,  he  may,  after  his  wife's  death,  ^^^  ^^^ 
grant  leases  Jar  years  of  the  property,  which  will 
continue  so  long  as  he  lives.    With  his  life,  however,  - 
they  will  so  completely  expire  as  to  be  incapable  of 
being  revived  or  confirmed  by  the  acceptance  of 
rent,  &c.  (c). 

If  the  estate  holden  in  curtesy  be  a  manor,  tenant  And,  aa  do« 
by  the  curtesy  is  Lord  of  it  jfro-tempore ;  he  may,  miJ^^Fo- 
therefore,  grant  the  lands,  holden  of  it,  by  copy  grant  by 
of  court  roll,  at  the  ancient  rents  and  services,  and  court-wll. 
pursuant  to  the  custom ;  and  such  grants  will  bind 
the  owner  of  the  inheritance  (rf), 

Upon  the  whole,  whatever  a  dowress,  or  other 
mere  tenant  for  life,  may  do,  either  as  to  passing  or 
charging  their  respective  interests,  so  also  may  a 
tenant  by  the  curtesy. 

I  shall  now  proceed  to  consider — 


(a)  3  Rep.  23,  b.  Fitz.  Nat.  Brev.  56.  (b)  Chap.  9,  sect.  4. 
(o)  Miller  V.  Mamwaring,  Cro.  Car.  898.  (d)  4  Rep.  23»  b. ;  see 
alao  h^a,  chap..9>  sect.  4. 
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Curtesy. 

When  dc" 
feated  by 
tpife^s  evic~ 
tion  fromy  or 
the  deter* 
mination  of 
her  estate* 

Curtesy  de- 
feated by 
birth  of  a 
posthumous 
son. 


By  entry  of 
donor  for 
breach  of  a 
condition. 
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V,  How  curtesy  may  be  defeated  and  barred, 

1.  It  will  be  defeated  by  the  recovery  of  the  estate 
by  a  stranger  under  a  good  prior  title. 

In  addition  to  the  instances  which  have  been  be- 
fore necessarily  mentioned  in  the  second  section,  in 
which  the  seisin  of  the  wife  was  considered,  it  is  to 
be  observed,  that  if  the  possession  of  the  wife  be  de- 
feated by  the  birth  and  entry  of  her  brother,  a  post- 
humous  son,  the  title  of  the  husband  to  curtesy  must 
fail.  Yet  if  the  brother  die  without  issue  before  the 
wife,  and  the  husband  re-enter  during  the  marriage, 
this  will  revive  his  right  to  curtesy  (a). 

If  the  wife's  seisin  be  defeasible  by  a  condition  an- 
nexed to  the  grant,  and  the  condition  be  broken,  and 
the  donor  enters,  the  husband's  right  to  curtesy  will 
be  defeated ;  because  the  donor  resumes  his  original 
and Jbrmer  estate;  by  which  resumption,  the  seisin 
of  the  wife  is  the  same  as  if  it  had  never  existed ;  it 
being,  by  the  donor's  re-entry,  defeated  ab  origine, 
with  all  the  rights,  charges,  and  incumbrances,  at- 
taching to  it  before  the  condition  was  broken. 

Thus,  if  an  estate  were  given  to  a  married  woman 
in  fee,  upon  condition  that  in  case  she  did  not  pay 
to  B  £1000  within  five  years,  the  donor  might  enter; 
if  she  do  not  pay  the  money,  and  entry  is  made,  the 
donor  becomes  seised  of  his  estate,  as  if  such  grant 
had  never  been  made,  and  the  wife's  possession  being 
thus  defeated  as  if  it  had  never  pommenced,  there  is 
no  seisin  upon  which  the  husband  can  found  a  claim 
to  curtesy. 

But  it  is  not  so  of  a  limitation ;  that  has  no  retro- 


(a)  2  Bro.  Curtesy,  fo.'249  6.  pi.  IS. 
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spective  operation  or  effect,  it  merely  shifts  the  estate  Curtesy. 
from  one  person  to  another,  leaving  the  prior  seisin  ^pjj^,  de- 
undisturbed ;  and  whenever  an  estate  is  edven  over  A^?^  Av 
to  a  stranger,  whether  expressed  by  the  word  con-  thn  from,  or 
dition  or  not,  the  disposition  over  upon  non-com-  U„JII^'of 
pliance  with  the  terms  of  the  gift  by  the  first  donee  ^^r  estate, 
is  a  limitation ;  for  since  the  donor  or  his  representa- 
tives only  can  take  advantage  of  a  condition,  it  would  ^i^^  ^f^ 
be  in  their  power  to  disappoint  the  disposition  over,  estate  deter - 
by  refusing  to  enter  for  a  breach,  if  it  were  not  con-  niitation,and 
sidered  a  limitation,  according  to  which,  when  the  ^X'  ^^  ^^® 
estate  of  the  first  donee  determines,  the  one  next  between 
limited  commences,  and  the  person  intitled  may  ^j^iStar 
enter  upon  the  lands  the  instant  that  the  failure  tion. 
happens  (a). 

This  introduces  the  consideration  of  a  distinction, 
which  has  been  alluded  to  as  prevailing  on  the  subject 
of  curtesy,  viz,  that  where,  in  its  creation,  the  wife's 
estate  of  inheritance  is  not  made  determinable  sooner 
than  by  its  natural  expiration,  i.  e.  upon  a  failure 
of  issue  or  heirs,  the  husband  will  be  intitled  to 
curtesy,  although  such  estate  expires  upon  the  wife's 
death  without  leaving  issue ;  but  that  where  the  fee 
is  originally  devised  or  limited  in  words  importing  a 
fee  simple  or  fee  tail,  absolute  or  unconditional,  but 
by  subsequent  words  it  is  made  determinable  upon  a 
particular  event  independently  of  its  natural  expira- 
tion, if,  in  that  case,  the  event  happen,  the  husband's 
curtesy  will  cease  with  the  estate  to  which  it  is  an- 
nexed i  so  that  if  a  grant  were  made  to  the  wife  in 
fee  simple  or  fee  tail  of  lands,  whilst,  or  so  long  as 


(a)  2  Black.  Com.  155. 
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Curtesy.      A  had  heirs  of  his  body,  or  until  B  attained  twenty- 

01ien  de-  ^^^^  ^^^  *^^^  *^  jB  in  fee ;  if  ^  died  without  issue,  or 
feated  by  if  J5  attained  twenty-one  j  then  since  the  wife's  estate 
twn  from,  or  became  determined  by  express  limitation,  the  hus- 
the  deter-      band's  curtesv  would  not,   according  to  such  di- 

mtnation  of         ^        ^  -^  • /» 

her  estate.      stinction,  be  continued,  as  it  would  have  been  if  the 

estate  had  been  given  to  the  wife  and  to  her  heirs, 
or  to  the  heirs  of  her  body  without  the  annexation 
of  either  of  the  defeating  or  determining  clauses, 
and  the  wife's  interest  had  naturally  ceased  by  her 
death  without  leaving  issue. 

The  above  distinction,  in  regard  to  the  two  limita- 
tions, is  subtle,  and  maybe  considered  unsatisfactory. 
In  instances  of  conditions,  the  reasons  for  denying 
the  husband  curtesy  are  clear,  and  have  been  before 
stated ;  but  why  the  husband  should  not  be  intitled 
to  curtesy  equally  upon  a  limitation  to  his  wife  in 
tail,  determinable  upon  the  event  of  A  attaining 
twenty-one,  and  then  to  A  in  fee,  as  he  would  be  if 
there  had  been  no  such  determining  event  tacked  to 
the  wife's  estate,  and  she  died  without  leaving  issue 
before  him,  is  not  so  clear,  upon  reference  to  the 
principles  of  the  decisions  in'  other  cases. 

It  is  admitted  that  both  limitations  have  defeating 
clauses  attached  to  them  ;  the  one  the  contingency 
of  A  attaining  twenty-one,  the  other  an  implied 
.  condition  in  favour  gf  the  donor  and  his  heirs,  upon 
non-alienation  and  failure  of  the  issue  of  the  donee  j 
whence  it  might  be  urged  with  some  plausibility, 
that  as  the  latter  of  the  two  limitations  is  strictly  coti- 
ditionaly  the  entry  of  the  donor,  upon  failure  of  issue, 
would,  as  in  other  cases  of  conditions,  defeat  the  cur- 
tesy of  the  husband ;  yet  we  have  seen  that  in  this 
instance  the  husband's  right  to  curtesy  has  been 
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settled  and  adjudged  j  but  with  respect  to  the  former  Cuetesy.    . 
of  the  two  limitations,  since  it  is  wof  conditional  in  the  f^j^^  j^^ 
legal  sense  of  the  word,  but  a  Umitatiorij  which  does  /*/*f^^  ^y. 
not  disturb  the  prior  seisin  of  the  wife,  or  the  initiate  don  from,  or 
title  of  the  husband  to  curtesy,  it  may  be  asked,  '^  ^f/^"  ^ 

•^ '  -^  ^  mtnatton  of 

why  should  not  the  law  in  this  instance,  as  in  the  her  estate. 
other  cases  before  mentioned,  continue  that  seisin 
for  the  completion  of  the  husband's  title,  as  tenant 
by  the  curtesy  ?    I  know  of  no  case  containing  an  , 

express  decision  to  the  contrary;  and  the  inferential 
reasoning  is  not  correct,  that  because  the  incidents  or 
consequences  flowing  from  the  two  limitations  differ 
in  some  respects,  they  must,  therefore,  differ  in  all. 
These  two  limitations  do  indeed  agree  in  one  particu* 
larj  they  do  not  disturb  the  seisin  which  the  wife  had 
previous  to  the  happening  of  the  events  which  de- 
termined her  estate ;  so  that  all  the  authorities  ap- 
plicable to  show  the  continuance  by  the  la;w  of  the 
wife's  estate  for  the  curtesy  of  the  husband  after  her 
estate  determined  by  a  failure  of  issue,  apply  also  to 
the  other  limitation  above  described.  The  cases 
which  have  been  supposed  to  authorise  the  di- 
stinction between  the  different  effects  of  the  two 
limitations  in  regard  to  curtesy,  do  not  appear  to 
have  been  determined  upon  that  point.  It  is  true 
that  in  Boothby  v.  Vernon  (a),  before  mentioned,  the 
Court  said,  that  wherever  the  wife's  estate  was  to  . 
determine  by  express  limitation  or  condition  upon 
her  deaths  curtesy  did  not  attach,  but  that  dictum 
must  be  considered  in  relation  to  the  facts  of  the  case, 
and  then  it  would  mean  no  more  than  this,  that 


(a)  9  Mod.  147>  and  stated  mfr€h  chap.  9»  sect.  %  pL  4. 
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where  the  wife  had  a  life  estate  only  by  express 
limitation,  with  the  reversion  in  fee,  subject  to  a 
contingent  remainder  in  tail  to  her  issue  male,  if  she 
tionfrom,or  left  any;  the  reversion  being  executed  in  her  sub 
minaHonof    ^^^^  only,  (i.e.  to separate  from  the  particular  estate, 
her  estate,      as  if  they  had  never  been  united,  upon  the  contin- 
gency happening)  j  if  the  wife  leave  a  son  at  her 
death  (as  she  did  in  Boothbg  v.  Vernon),  she  was  to 
be  considered  as  having  been  seised  of  an  estate  for 
life  only  during  the  marriage,  which  estate  having 
determined  by  express  limitation  at  her  death,  her 
husband  could  not  make  a  title  to  curtesy  (a).    And 
with  respect  to  the  case  in  LeonardQl),  A  covenanted 
to  stand  seised  to  the  use  of  B,  her  eldest  daughter  in 
tail,  upon  condition  that  B  should  pay  to  her  sister  C, 
within  a  year  after  A^s  death,  or  within  a  year  after 
C  should  attain  the  age  of  eighteen,  the  sum  of 
^300 ;  and  if  B  failed  to  make  such  payment  as 
aforesaid,  then  to  the  use  of  C  in  tail.    B,  after  ^'s 
death,  married,  had  issue,  and  died  without  leaving 
issue  before  the  period  arrived  for  payment  of  the 
<£300.     Question,  whether  her  husband  should  have 
curtesy?    And  the  Court  decided  in  his  favour, 
upon  the  ground,  that  as  the  estate  tail  in  B  deter- 
mined by  her  death  without  issue,  her  husband,  as 
settled  in  such  cases,  was  intitled  to  curtesy.    Such 
alone  was  the  point  expressly  determined.     And  in 
Flwoell  V.  Ventrice  (c),  a  case  of  dower,  no  decision 
appears  to  have  been  made,  the  opinions  of  the  four 
Judges  having  been  equally  divided.      Consider, 


(a)  See  arUe^  p.  10,  and  chap.  9,  sect.  2,  pL  4.        (Jb)  Saminea 
V.  Paynes,  1  Leon.  167.        (c)  Roll.  Abr.  676.  Goldsb.  81. 


/• 
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then»  this  question  upon  reason  and  principle.  It  Curtmt. 
is  settled  that  in  every  case  where  a  man  takes  a  fyj^^  ^^ 
wife  seised  of  such  an  estate  in  lands,  as  that  the  A^?^  ^. 

wife  $  wic- 

issue  which  she  has  by  him  might  by  possibility  in-  thnfram,  or 
herit  them  as  heir  to  her,  he  shall,  after  her  death,  ^^Jj^V 
hold  the  Jands  for  his  life  as  tenant  by  the  curtesy ;  heretMe^ 
if,  therefore,  at  any  time  during  the  marriage,  the 
wife  be  seised  of  the  inheritance,  and  have  heritable 
issue,  it  seems  to  be  a  necessary  consequence,  that 
whether  her  estate  determine  by  the  death  of  such 
issue,  or  by  any  event,  subsequent  to  such  seisin, 
attached  to  such  estate  where  it  is  not  avoided  ab 
initio^  the  inchoate  right  to  curtesy  shall  not  be 
defeated  by  either  of  those  events  taking  place. 
Besides,  the  husband's  title  to  curtesy  is  not  merely 
derived  out  of,  or  dependant  upon  his  wife's  estate, 
but  it  is  created  by  law,  it  is  a  privilege  and  benefit 
of  law  annexed  to  the  gift,  and  the  law,  as  I  con- 
ceive, says,  that  as  the  estate  remains  (a),  and  the 
husband's  right  to  curtesy  once  attached  to  it,  such 
right  shall  be  a  charge  upon  the  estate,  into  whose 
possession  soever  it  may  afterwards  come  during  the 
marriage.  In  this  respect  curtesy  and  dower  are 
governed  by  the  same  principle.  The  very  case  in 
question  was  put  hy  Anderson^  J.  in  the  case  of  Sammes 
v.  Paynes,  before  referred  to,  viz.  that  if  a  feofiment 
were  made  to  the  use  of  «7.  S.  and  his  heirs,  until  J.  D. 
had  done  such  a  thing,  and  then  to  the  use  of  J.  D. 
and  his  heirs,  and  the  thing  was  done,  and  then  J.  S. 
died,  the  wife  of  J.  S.  should  be  endowed.  This 
appears  to  have  been  admitted  in  Doe  v.  Hutton  (Jb) ; 


(a)  See  pp.  16  and  17.      {h)  S  Bosanq.  and  Pull.  Rep.  C.  P.  S52. 
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CyETB9Y.  and  the  above  observations  seem  to  be  supported  by 
fnen  cfe-  thp  authority  reported  in  a  note  to  the  case  last  re- 
featedbff       ferred  to: — Devise  to  trustees  and  their  heirs,  to 

tCt/ei€VtC^  .  -  inn  J  1 

tion  from,  w  Kceive  the  rents  and  profits  oi  an  estate,  and  apply 
the  deters       them  for  the  maintenance  of  Mary  Barnes^  until  she 

tMmation  of  ,  . 

her  citate,      arrived  at  the  age  of  twenty-one,  or  until  she  mar- 
'  ried,  and  upon  her  arrival,  at  that  age,  or  marrying^ 

to  the  use  of  Mary  Barnes  in  fee ;  but  in  case  she 
died  before  the  age  qf  twenty^-oney  and  without  leaving 
issue,  remainder  over.  Mary  married,  and  hdd  a 
child,  which  died,  and  then  she  died  under  the  age  qf 
twenty-one.  Question,  whether  Mary's  husband 
was  intitled  to  be  tenant  by  the  curtesy?  And  Lord 
Mansfield  and  the  other  Judges  decided  in  favour 
of  the  husband's  title :  his  Lordship  observing  that 
tenancy  by  the  curtesy  existed  before  the  statute  De 
Donis;  that  estates  at  that  time  were  of  two  sorts, 
conditional  or  absolute,  and  that  curtesy  applied  to 
ioth;  that  at  common  law,  the  only  modification  of 
estates  was  by  condition;  that  all  the  cases  which 
had  been  cited  went  upon  the  distinction  of  their 
being  conditions,  and  not  limitations,  and  that  in 
the  present  case  the  wife,  during  her  life,  continued 
seised  of  a  fee-simple,  to  which  her  issue  might  by 
possibility  inherit  (a). 
Curtesy  de-  An  instance  of  the  defeazance  of  the  wife's 
i^e^s  en-  ^  *eisin  by  a  prior  title,  and  consequently  of  the  hus- 

dowmentof  band's  right  to  curtesy,  occurs  in  her  endowment 
her  inotber*      /%  i  t«  111  • 

of  her  mother;  because  by  such  endowment,  in 

affirmance  of  the  mother's  title  to   dower  com- 
mencing before  the  wife's  marriage,  the  wife's  seisin 


(a)  Buckwortfa  v.  Thirkell,  IL  B.  Trin.  Term,  S5  Geo.  S. 
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became  in  fact  that  of  a  reversion  upon  an  estate  for  C0rte«y. 
life,  which  we  have  seen  is  not  such  a  seisin  as  will  fyj^^  ^ 
intitle  the  husband  to  curtesy.     But  if  the  mother  fi^^^^  *1J 
die  be/ore  her  daughter,  (the  estate  for  life  determin-  tiam  Jram,  or 
ing  by  that  event),  then  if  the  husband  re-enter  *^f  ^f*^ 
during  the  life  of  his  wife,  his  title  to  curtesy  will  her  estate. 
revive  and  be  established  (a\  Contra  if  the 

A  further  instance  of  the  title  to  curtesy  detetmin-  Je  mother* 
ing  with  the  seisin  of  the  wife,  may  happen  when  such  &c, 
seisin  is  defeated  by  a  stranger  recovering  the  pro- 
perty in  a  court  of  justice  against  her  and  her  hus- 
band. But  if  such  recovery  be  afterwards  reversed, 
the  husband  will  be  intitled  to  curtesy.  In  illustnu 
tion  of  this,  Perkins  puts  the  following  case  : — 

If  the  husband  and  wife  be  seised  of  lands  in  fee  Or  if  a  judg- 
as  in  the  right  of  his  wife,  which  are  recovered  from  hJSmS^d 
them  upon  false  testimony,  and  after  the  issuing  of  ^*fe  for  her 

Gst&tfi  be  re* 

execution  they  have  issue,  and  the  wife  dies,  the  versed, 
husband  shall  have  attaint ;  and  when  he  has  re- 
covered the  estate,  and  avoided  the  recovery  by 
attaint,  he  shall  hold  the  land  as  tenant  by  the  cur- 
tesy ;  and  that  the  law  was  the  same  of  a  recovery 
against  them  by  erroneous  process  (»). 

The  reason  is  obvious — for  the  only  obstacles 
to  the  husband's  title  by  curtesy,  were  the  judg- 
ments; and  when  they  were  reversed,  his  wife's 
seisin,  which  had  been  suspended,  and  out  of  which 

had  arisen  the  right  to  curtesy,  was  revived.  Curtesy  de- 

feated by 
2.  Since,  as  it  has  been  observed,  the  recovery  the  fine  or 

recovery  of 

husbana  and 

Wife. 

(a)  Co.  Litt.  SI  0.;  and  see  for  more  particulars  on  this  subject 
«  Dower,"  chap.  9,  sect  2.  (i)  Perk,  sect,  475.  See  S  BlacL 
Com.  403,  for  the  proceedings  in  attaini. 
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Curtesy,  in  an  action  against  husband  and  wife,  of  her 
ffrj^^  de-  estate  will  defeat  the  husband  of  curtesy,  in  con- 
j)iaied  by  the  sequence  of  the  eviction  of  her  seisin  and  posses- 

jomt  acii  of      ^^  ^  .... 

husband  and  sion  ;  SO  it  will  be,  if  he  and  his  wife  join  in  a  fine 
*!?^!__-    or  a  common  recovery;  for  the  natural  effects  of 

such  acts  are  to  pass  or  extinguish  all  rights  and 
.^  ,    titles  whatsoever.     But  if  they  concur  in  a  fine  of 

Contra  if  the  ^ 

fine  or  reco-  her  estate,  she  being  then  under  the  age  of  twenty- 

vera^^'  ^'    ^^^*  ^^^  ^*  ^^  afterwards  reversed  on  that  account, 

her  husband  will  be  entitled  to  curtesy,  and  upon 
the  same  principle,  as  we  have  seen,  that  he  is  so 
intitled  upon  the  reversal  of  a  judgment  against  him 
and  his  wife. 

It  seems  to  have  been  once  a  question,  whether 
such  a  fine  should  be  reversed  quoad  the  wife  only, 
and  not  against  her  husband,  who. was  of  full  age 

which,  if  at    ^jjen  it  was  levied.    But  since  by  the  fine  the  hus- 

all,  must  be  "^  ,       , 

reversed  in  band  parts  with  nothing  separately  from  his  wife,  and 
^^*^*  were  it  to  be  reversed  only  against  her,  it  would 

remain  as  the  husband's  sole  fine,  and  operate  as  a 
discontinuance  of  her  estate,  contrary  to  the  inten- 
tion of  the  parties,  it  was  adjudged  in  the  case  of 
Chamoek  v.  Worsley  (a),  that  the  fine  should  be 
reversed  in  toto. 

3.  It  has  been  observed  that  the  husband  may» 
during  the  marriage,  by  his  own  feofiment,  extin* 
guish  his  title  to  curtesy  (J),   and  he  may  con- 
sequently do  so  by  his  fine. 
Forfeiture  of      But  if  after  his  wife's  death  he  aliene  the  estate 

S^hua-  ^  ^^  ^^^  ^^  ^^  **^»  ^^  ^^^  *^^  ^^^  ^^  *^^  lessee,  any  of 
band's  con-    those  acts  will  be  a  forfeiture  of  his  tenancy  by  the 

common  law.  Curtesy,  and  the  person  intitled  in  reversion  may 

(a)  Cro.  Eliz.  129.        (b)  Supra,  p.  S2. 
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have  a  writ  of  entry  in  casu  consimiU  by  the  statute  Curtesy, 
of  Westminster  the   second  («).     The  alienations,  ff^^^  ^g. 
however,  that  create  such  forfeitures,  must  be  under-  fi^^^^  h 
stood  of  such  conveyances  at  common  law,  which,  tole  acts. 
from  their  natures,  displace  and  divest  the  estates  in 
remainder  or  reversion  as  feoffinents,  &c. ;  for  if  the  Contra  if  by 
conveyance  of  a  tenant  by  the  cilrtesy  were  by  lease  iXase^&c. 
and  release,  then,  since  nothing  could  pass  by  those 
deeds  but  what  the  tenant  had  to  convey,  no  for- 
feiture would  be  incurred  (ft).    The  husband's  living  His  adultery 
in  adultery  will  not  be  a  forfeiture  of  his  curtesy ;  "®      • 
tenants  by  the  curtesy  and  dower  differing  in  this 
respect,  as  it  will  appear  in  a  subsequent  chapter  (c). 
The  reason  is,  that  by  the  statute  of  Westminster 
the  second  (rf),  the  wife  is  deprived  of  dower,  whereas 
there  is  no  law  by  which  the  husband  incurs  a  for- 
feiture of  his  title  to  curtesy  from  such  misconduct 
on  his  part  (e). 

But  the  husband's  attainder  of  treason,  or  other  Contra  if  he 
capital  felony,  will  disable  him  from  claiming  cur-  Reason,  &c. 
tesy  (/). 

There  is  little  to  be  found  in  the  books  respecting 
the  effects  of  a  charter  of  pardon  upon  the  title  of 
the  husband  to  curtesy  4  and  the  following  observa- 
tions upon  the  subject  are  founded  on  general 
principles : — 

Suppose  the  offence,  of  which  the  husband  is  Effect  of 
attainted,  to  be  high  treason ;  as  the  King  alone  is  cases  of 
interested  in  the  forfeiture,  he  may  remit  it  (g*),  and  ^^^^a^^n,  &c. 

(a)  Chap.  24.  2  Inst.  S09.  {b)  7  Term  Rep.  277 ;  and  see 
chi^.  2,  sect  1.  (c)  Chap.  11,  sect.  3.  (d)  13  £dw.  I,  cap. 
S4.  <i?)  Sidney  v.Sidney,  3  P.  Will.  269—276.  09  Co-Litt.391. 
{g)  2  Black.  Com.  254. 
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restore  the  interest  that  the  husband  had  in  the 
estate ;  but  the  pardon  of  the  King  does  not  remove 
corruption  of  blood  that  preceded  such  pardon.  It 
seems,  however,  that  the  pardon's  effect  is  different 
when  the  attainted  person  is  seised  of  the  estate,  and 
when  he  is  not  the  owner,  but  has  or  may  acquire  an 
interest  in  it  in  respect  of  the  owner's  seisin.  In  the 
first  case,  it  would  appear  that  the  pardon  not  re- 
moving the  preceding  corruption  of  blood,  that  cor- 
ruption estops  the  claim  of  any  person  to  an  interest 
to  be  derived  from  the  attainted  person  in  respect  of 
his  seisin  prior  to  the  pardon,  a  doctrine  arising  out 
of  the  feodal  tenures,  and  founded  upon  the  relatioa 
between  lord  and  tenaat(a).  But  there  being  no  such 
tenure  in  the  second  case,  it  seems  that  the  attainder 
IS  to  be  considered  a  personal  disability  only,  a  par- 
don for  which,  by  removing  such  disability,  places 
the  party  in  the  same  situation  in  regard  to  his  rights 
as  if  it  had  not  occurred  (ft). 

Thus,  in  the  present  case,  the  estate  being  the  in- 
heritance of  the  wife,  it  would  seem  that  whether  the 
husband  had  heritable  issue  before  his  attainder,  or 
not  till  after  his  pardon,  he  would  be  equally  intitled 
to  curtesy  in  all  estates  of  ifiheritance  of  which  his 
wife  was  seised  during  the  marriage. 

When  the  attainder  is  for  a  capital  felony,  in 
which  the  crown  is  not  solely  interested,  but  the 
Lord  by  escheat  acquires  a  title,  the  pardon  of  the 
King  can  only  waive  the  forfeiture  of  the  estate  for 
a  year  and  a  day,  dinging  which  period  he  was 


(a)  1  Leon.  3.    Dyer,  140  h.        (i)  15  East,  463.  13  Rep.  28. 
Co.  Litt.  33;  and  »ee  tn/ra,  chap.  11,  sect.  3,  pL  2  and  3* 
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intitled  to  hold  it ;  after  that,  the  right  of  the  Lord  Cuhtmt. 
commenced  (a);  but  this  right  depends  upon  the  frhende^ 
period  when  heritable  issue  were  born  to  the  husband,  f^'^^^  ^ 
Accordingly,  if  the  offence  were  murder,  of  which  tole  acts. 
the  husband  was  attainted,  and  he  had  issue  heritable 
to  his  wife's  estate  at  the  period  of  his  attaint,  the 
Lord  of  whom  the  lands  are  holden  has  an  interest 
by  escheat,  which,  it  is  presumed,  cannot  be  affected 
by  the  pardon  ;  for  after  the  birth  of  the  issue  the 
husband,  as  we  have  seen,  became  sole  tenant  to  the 
Lord,  and  by  the  attainder  he  forfeited  his  tenancy, 
for  which  the  Lord  might  enter  and  eject  him ;  it  is, 
therefore,  conceived,  that  under  those  circumstances 
the  royal  pardon  cannot,  by  the  removal  of  the  attain- 
der by  the  grant  of  such  pardon,* place  the  husband 
in  a  condition  to  claim  curtesy  of  the  estate,  to  the 
prejudice  of  the  Lord  by  escheat  (i).  If,  however, 
there  were  no  heritable  issue  at  or  prior  to  the  at- 
tainder, the  Lord's  title  to  escheat  would  not  arise } 
because  until  the  husband  have  such  issue,  he  is 
not  sole  tenant  to  the  Lord;  he  cannot,  therefore, 
escheat  the  tenancy  pro  defectu  tenentis,  for  the  wife 
is  the  tenant,  and  she  with  her  husband  must  do 
homage  until  issue  be  born  (c).  It  appears,  then, 
that  the  Lord,  by  escheat,  has  no  immediate  title  to 
the  estate,  upon  the  husband's  attainder  for  murder, 
&c«  under  the  above  circumstances.  But  the  King, 
as  we  have  seen,  would,  in  such  a  case,  be  intitled 
to  the  profits  of  the  land  during  the  marriage  (</), 
which  he  may  remit  by  his  pardon  for  that  period. 


(a)  See  2  Black.  Com.  25h  for  the  distinction  between  For- 
fieiture  and  Escheat.  {b)  See  Co.  Litt.  SSI.  (c)  2  Black. 
Com.  126.        (<0  Smj>rai  p.  S« 
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The  last  subject  for  consideration  is — 

4.  By  what  acts  the  wife  alone  may  defeat  her 
husband's  title  to  curtesy. 

Her  power  over  that  right,  in  exercising  her  pri- 
vilege of  election  between  her  estate  in  tail  and  the 
benefits  given  to  her  by  a  will,  disposing  of  that 
estate,  has  been  noticed  (a). 

The  wife'iS  attainder  of  treason  may  or  may  not 
affect  her  husband's  title  to  curtesy.  Accordingly, 
if  the  attainder  happen  before  the  birth  of  issue,  and 
the  wife  die,  leaving  issue,  her  husband  will  be 
barred  of  his  curtesy.  But  if  there  had  been  herita- 
in  regard  to   ^e  issue  at  the  time  of  the  attainder,  it  would  seem, 

the  time 

that  such  attainder  would  not  devest  the  husband's 
estate  of  freehold,  acquired  by  the  birth  of  issue, 
expectant  upon  his  wife's  death  (b). 

With  respect  to  other  capital  felonies  committed 
by  the  wife,  in  which  the  Lord  by  escheat  is  in- 
terested, the  effect  of  her  attainder  upon  her 
husband's  right 'to  curtesy,  depends  upon  the  like 
principles  as  those  before  mentioned.  But  it  is 
proper  to  be  here  noticed,  that  by  a  recent  Act  of 
Parliament,  it  is  declared,  that  no  attainder  for 
felony  (except  for  the  crimes  of  high  treascm,  petit 
treason,  or  murder,  or  of  abetting,  procuring,  or 
counselling  the  same)  shall  extend  to  the  disinherit- 
ing of  any  heir,  nor  to  the  prejudice  of  the  rights 
of  any  persorij  other  than  the  offender,  during  his 
natural  life  only  (c).  Hence,  it  seems  that  the  wife's 
TlT^d^b^^  attainder  of  any  felony,  except  those  mentioned  in 
'  ^  -         the  statute,  will  not  prejudice  her  husband's  title  to 


Distinction 
to  be  made 


when  the 
issue  were 
bom. 


By  attainder 
of  other 
felonies. 


Stat.  54 
Geo.  S. 


Its  effects 


o; 
escheat. 


(a)  Suproy  p.  27.      (h)  1  Hale's  PI.  Co.  359.  2  Bro.  "Curtesy/ 
fo.  249  b.  pU  S.        (c)  54  Geo.  S,  cap.  145. 
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curtesy :  and  it  is  to  be  remarked  upon  the  act,  as  Curtesy. 
to  its  effects  on  the  title  by  escheat^  that  by  saving  ^^^^  ^. 
the  land  to  the  heir  it  prevents  a  corruption  of  blood,  feated  by  tha 
and  consequently  an  escheat  to  tl;ie  lord,  whose  right  ^cu. 
is  only  pro  defectu  tenentis  occasioned  by  that  cor-  its  eflFects 

ruption  (a).  uponthetiUe 

I  .  r  of  lord  by 

After  these  remarks,  we  shall  consider  the  at*-  escheat, 
tainder  of  the  wife  for  a  felony  excepted  out  of  the 
statute,  with  regard  to  its  effects  upon  her  husband's 
title  to  curtesy. 

Suppose,  then,  the  wife  to  be  attainted  of  murder  Case  of  wife's 
after  the  birth  of  heritable  issue ;  her  husband's  estate  murder  since 
by  the  curtesy  after  her  death  will  not  be  defeated :  ^^®  stotute, 

^  •^  considered. 

for  the  tenancy  continues  notwithstanding  his  wife's 
attainder,  he  being  sole  tenant,  and  competent  alone 
to  perform  all  the  services  incident  to  the  tenure. 
But  if  there  were  no  heritable  issue  previously  to 
the  attainder,  the  husband,  although  issue  be  sub^ 
seqtientbf  bom,  will  not  be  intitled  to  curtesy,  be- 
cause that  issue  cannot  by  possibility  inherit  the 
estate,  on  account  of  the  attainder,  so  that  the  hus- 
band's title  never  arose  (ft). 

The  only  point  remaining  to  be  considered  is  the 
eflect  upon  the  title  to  curtesy  of  a  charter  of  par- 
don obtained  by  the  wife;   and  it  seems  a  con- 
sequence  from  what  has  been  said,  that  a  question  Sn^Jpo" 
upon  this  subject  can  only  arise  where  the  husband  Jj®"^  JV*®" 
had  no  heritable  issue  at  the  time  of  his  wife's  to  curtesy  of 

"Attainder.  ^^Sda!^ 

If,  then,  whilst  the  husband  has  no  such  issue,  the  time  of 
his  wife  be  attainted  of  any  of  the  offences  which  ^d  those  she 

acquired 
afterwards. 

(a)  4  Hawk.  fi.  Co.  486.        (b)  Co.  Litt  40. 
VOL.    I.  E 
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Curtesy,  would  estop  his  title  to  curtesy,  as  of  a  crime 
fFhen  de-  excepted  by  the  statute  passed  in  the  reign  of  the 
feated  by  the  \^^q  King,  and  before  referred  to,  and  she  obtains 
acu.  a  charter  of  pardon,  it  is  presumed  that  such  par- 

don  would  not  place  the  husband  in  a  condition  to 
claim  curtesy,  at  her  death,  in  the  estate  of  which 
she  was  seised  at  the  time  of  the  attainder ;  because 
the  pardon  did  not  remove  the  corruption  of  blood 
that  such  attainder  occasioned  previously  to  the 
grant  of  the  pardon,  which  could  only  be  done  by 
act  of  parliament,  so  that  the  attainder  remaining  in 
force  as  to  the  lands  of  which  the  wife  was  seised 
before  the  pardon,  interrupts  her  husband's  title  to 
curtesy,  which  is  to  be  derived  from  her  (a). 

But  of  lands  of  inheritance  acquired  by  the  wife 
after  the  pardon,  the  husband  will  be  intitled  to 
curtesy  upon  the  birth  of  heritable  issue  and  the 
death  of  his  wife  (ft). 

So  also  will  he  be  intitled  if  her  attainder  be  re« 
versed,  or  she  die  before  judgment  (c). 

These  subjects  being  more  fully  detailed  under 
title  "  Dower "  (d\  the  reader  is  desired  to  refer 
to  it. 


(a)  See  1  Leon.  S,  pL  7 ;  and  Gate  v.  Wiseman,  Dyer  140  i. 
(&)  Co.  Litt.  S92.  Perk.  sect.  S87*  (c)  4  Black.  Com.  Sd2.  Co. 
Litt.  390  b.        (d)  Chap.  11,  sect.  3,  pi.  2  and  3. 
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CHAPTER  11. 

THE  HUSBAND'S  POWER  OVER  HIS  WIFE'S  REAI. 

ESTATES. 

In  this  chapter  I  propose  to  consider— 

h  The  interests  qf  the  Jiusbamjt  and  wife  in  real 
estates  given  or  devised  to  them  during  the 
nuoTtage ;  and  the  effect  qf  gifts  or  grants 
from  the  one  to  the  other. 

II.  Discontinuances  (ffhe  m/e^s  estate  by  her  hus- 

bandi  and  the  remedies  which  the  common  and 
statute  laws  have  supplied  to  her^  and  the  per-^ 
'  sons  claiming  Iter  estate^  against  such  acts. 

III.  The  doctrine  i^ remtter ;  and 

IV.  The  husbands  pownr  to  forfeit  his  wife^s  copju- 
holds;  and  in  what  inst^mces  a  Court  of  Equity 
will  give  relief 

I.  Of  gifts  or  devises  to  husband  and  wife. 

It  has  been  long  since  settled,  that  by  gifts  or  de-  Husband 
vises  of  freehold  or  copyhold  lands  to  the  husband  not  take  in 
and  wife,  they  do  not  take  interests  in  joint-tenancy,  "moieties. 
as  other  persons,  but  that  they  take  such  benefits  by 
entireties. 

Thus,  a  devise  to  A  and  B,  who  are  strangers  to, 
and  have  no  connexion  with  each  other,  creates  a 
joint  tenancy ;  and  a  conveyance  by  one  of  them 
will  sever  the  joint  interest,  and  pass  a  moiety  to  the  alone*cannot 
alienee :  but  when  a  devise  is  made  to  husband  and  lawfully  con- 
wife,  since  they  take  by  entireties,  and  not  in  moieties,  interest, 

£  2 
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Gifts  or      t^g  husband  alone  cannot,  by  his  own  conveyance, 

GRANTS    BE-  ,  '        •  *f ^ 

TWEEN  Hus-  devest  the  wife's  estate  or  interest,  so  that  if  she 
BAND  AND     guivive  Wm  she  will  be  intitled  to  the  whole  (a). 

WIFE.  ^     ' 

— •—  The  principle  of  these  and  the  like  decisions  is 

founded  upon  that  unity  of  persons  in  man  and 
wife,  which  the  common  law  created  upon  the  due 
solemnization  of  the  marriage.  By  that  law,  all 
gifts,  grants,  and  devises  to  husband  and  wife,  and 
their  heirs,  operate  in  such  a  manner  as  to  give  to 
each  the  whole,  and  not  in  moieties ;  and  the  hus- 
band alone  cannot  dispose  of  any  part  of  the  estate 
so  given.  The  law  is  the  same  whether  the  property 
nor  forfeit  it.  be  in  possession,  remainder,  or  reversion  (i) :  and 

such  an  interest  will  not  be  forfeited  by  the  treason 
of  the  husband,  but  the  wife  will  take  the  whole  (c). 
Instances  1^6  same  rule,  as  to  husband  and  wife  taking  in 
where  they  entirety,  prevails  when  a  feoflSnent  with  warranty 
tirety  under  is  made  to  a  man  and  woman,  who  afterwards  marry, 
made  to^°^  and  happen  to  be  impleaded  and  vouch  and  recover 
them  jointly  in  value ;  because  at  the  time  of  recovery  they  were 
mawiage.      husband  and  wife,  and  unable  to  take  in  moieties. 

So  also  if  livery  of  seisin  was  not  made  secundum 
formam  chartce  until  (ifter  the  marriage ;  or  in  the  case 
of  a  grant  to  them  of  a  reversion,  if  attornment  was 
not  made  before  the  solemnization  of  the  mar- 
riage (d).  But  they  may  take  in  severalty  by  express 
Instance  of   limitation,  as  in  the  instance  of  a  limitation  to  A  for 

their  taking  •      i      i        i    /»      i./»  .  *i 

in  severalty    hie,  then  to  the  husband  for  life  or  m  tail,  with 
in  succes-      remainder  to  his  wife  for  life  or  for  years. 

sion.  -^ 


(a)  Co.  Litt.  187.  Freestone  v.  Parratt,  5  Term  Rep.  652. 
{h)  2  Lev.  39;  Co.  Litt-  187  K  (<?)  Ibid.  187  «.  (rf)  Co, 
Litt  187  h. 
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2.  Upon  the  same  principle  of  union  of  husband  O"^*  <>* 

.  *  *  GRANTS   BE- 

and  wife  so  as  to  be  but  one  person,  the  husband  tween  hus- 
could  not  by  any  common  law  conveyance  give  or  ®^^^  ^^^ 
grant  any  estate  to  the  wife,  either  in  possession,      --•— 
reversion,  or  remainder ;  and  the  same  disability  pre-  j^^^husband 
vailed  in  regard  to  the  wife  (a) :  but  an  exception  to  could  not 
this  rule  was  introduced  by  the  statute  of  uses  (6).  S^ife,^*  ^ 
It  was  accordingly  holden  that  if  the  husband  made 
a  feoffment  or  conveyance  by  lease  and  release  to  ma^de^by  Ae 
Ay  to  the  iLse  of  his  wife  in  fee,  such  a  conveyance  construction 
would  be  good,  and  the  wife  seised  of  the  inherit-  g^tute  of 
ance  ;  and  upon  this  reasoning,  that  the  legal  estate  "*®*»  ^^  ^® 

rc&son* 

passed  from  the  husband  to  the  feoffee  or  releasee ; 
out  of  whose  seisin  the  statute  operating  upon  the 
use  limited  to  the  wife,  transferred  to  it  the  legal 
estate,  which  for  a  moment  was  in  the  feoffee  or  re-  ^. 

That  reason 

leasee ;  and  thus,  by  a  subtlety  evading  the  rule  of  the  does  not 
common  law,  that  the  wife  cannot  take  by  conveyance  y^^^^^^ 
from  her  husband.    That,  since  the  statute,  the  legal  covenant 
estate  must  pass  from  the  husband  to  another  person  ^^^^  %eiMA 
in  order  to  serve  the  limitation  of  the  use  to  the  to  her  use. 
wife,  appears  from  this,  that  the  husband  cannot 
covenant  mth  her  to  stand  seised  to  her  use.     At  Instances 
present  the  wife  may  take  an  estate  from  her  hus-  -1^'^.^* 
band  by  limitation  of  an  use  as  above  j  or  by  devise,  take  an 
because  that  does  not  take  effect  until  after  the  mar-  ^^^^^  f^^^ ' 
riage  is  determined  (c).     For  the  same  reason,  a  ^®'  husband, 
donation  mortis  causd  by  the  husband  to  her  will  be  * 
good  (rf).     And  it  seems  that  by  the  custom  of  par- 
ticular places,  as  of  York,  the  wife  may  take  by 


(fl)  Litt.  sect.  168.    Co.  Litt.  187  b.        (b)  27  Hen.  8.  c,  10. 
(e)  Co.  Litt.  112  a,  and  6.     (d)  LaWkon  v.  Lawson,  1  P.Will.  441. 
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DiscoKTi*     immediate  conveyance  from  her  hnsband  (a) ;  or  they 
wipe's  ^2iy  surrender  copyholds  to  the  use  of  each  other  (6), 

ESTAm        except  the  husband  be  Lord  of  the  manor,  for  in  that 

case  the  grant  would  be  immediate  to  the  wife,  which, 
as  before  is  mentioned,  is  not  admissible  (c). 
Discontinu-        H.  The  common  law  imparted  to  the  husband, 
wife's  estate,  ^ts  a  necessary  incident  to  the  seisin  he  acquired  of 

the  wife*s  freehold  estate  by  the  marriage,  a  power 
by  alienation  of  converting  her  interest  in  it  to  a 
mere  right ;  for  the  property  of  the  wife  during  the 
coverture  being  vested  in  her  and  her  husband  indi- 
visibly,  he  acquired  the  right  of  possession^  which 
being  conveyed  away  by  him,  the  wife  was  not 
allowed,  from  the  unity  of  their  estate  and  interest 
before  described,  to  consider  the  act  of  her  husband 
a  disseisin  of  herself,  which  might  be  defeated  by 
mere  entry;  but  she  was  permitted  to  contest  th^ 
right  only:  hence  we  have  the  import  of  the  word 
"  Discontinuance,**  viz.  the  alienation  of  the  posses-^ 
sion  to  the  prejudice  of  the  person  having  the  righi 
of  property^  defeasible  by  action  only. 
Remedy  for  Discontinuance  was  always  the  consequence  wheh 
issue,    c.       ^  tenant  in  tail,  or  a  husband  seised  in  the  right 

of  his  wife  of  her  estate  of  inheritance  aliened 

by  fine  or  feoffment ;  the  law  presuming,,  that  the 

alienors  had  sufficient  interests  to  givie  full  efiecit 

to  those  conveyances  until  the  contrary  Vi^as  showil 

^      ^       in  a  court  of  justice*;   for  that  teason  it  did  not 

acts  pass  the  allow  the  estates  of  the  conusee  or  feoflfee  to  be 

feo^r^and     defeated  by  entry.     But  the  effects   of  the  fine 


conusor. 


(a)  Fitz.  Prescription,  61.  1  Bro,  Abr.  Custom,  fo.201  h,  pL56. 
(*)  Bunting  V.  Lepingwell,  4  Rep.  p.. 29.  (c)  Symes  v.  Pen- 
nant, 2  Wils.  255. 
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or  feoffinent  beinir  to  give  a  larger  interest  than  the  Disconti- 

NUANCE  Oy 

conusor  or  feoffor  had,  viz.  an  estate  in  fee  simple,  wife's 
the  consequence  necessarily  was  that  of  the  estate  "^^[^^ 
tail  being  devested,  which  caused  the  remainders  or 
reversion!  depending  upon  it  to  be  displaced  or  dis- 
continued, and  with  the  estate  tail  to  be  converted 
into  mere  rights  ;  to  remedy  which,  the  law  provided 
the  issue  and  the  persons  in  remainder  or  reversion 
with  writs  oi  formedon^  as  their  rights  to  the  pos- 
session accrued ;  but  these  conveyances  were  not 
void,  they  passed  all  the  right  and  interest  which 
the  conusor  or  feoffor  had  at  the  times  when  the 
fine  or  feofiment  was  levied  or  made. 

In  Berrington  v.  Parkkurst^  as  reported  in  13 
Eastj  49s,  Lord  Hardwicke  expressed  his  idea  of  a 
discontinuance  thus :  '^  the  particular  estate  and  aU 
the  remainders  over  constitute  only  one  estate  ;  if, 
therefore,  the  particular  estate  be  hurt,  the  residue 
of  the  fee,  as  subsisting  upon  that,  must  likewise 
suffer,  and  thence,  it  is  said,  that  all  the  remainders 
are  disccmtinued,  because  the  chain  of  interests, 
which  are  carved  out  of  the  fee  and  which  depend 
upon  one  another^  is  broken." 

In  instances  where  the  husband  aliened,  as  above, 
the  inheritance  of  his  wife,  the  law  provided  for  her 
after  his  death,  and  for  her  heirs  or  issue  after  her 
decease,  the  writs  of  cut  in  vita  and  sur  cui  in  vita, 
but  which  are  now  obsolete ;  for  by  a  statute  made 
in  the  reign  of  King  Henry  the  eighth  (a),  entry  is 
given  to  the  widow,  and  the  persons  after  her  death  ^"^f'3^ 
beneficially  interested.    The  act  declares,  "  That  no  Hen.  8. 


(a)  $2  Hen.  8,  chap.  28,  sect.  6,  explained  by  the  34  and  35 
Hen.  8,  chap.  29. 
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fine,  feoffioient,  or  other  act  thereafter  to  be  made, 
suffered,  or  done  bt/  the  husband  onb/y  of  any  manors 
&c.  being  the  inheritance  or  Jreehold  of  his  tt?i/ir 
during  the  coverture,  shall  in  any  wise  be  or  make 
a"  discontinuance  thereof,  or  be  prejudicial  to  the  wife 
or  her  heirs,  or  to  such  as  shall  have  rights  title^  or 
interest  to  the  same  by  the  death  of  such  wife  j  but 
that  the  wife,  or  her  heirs,  and  such  other  to  whom 
such  right  shall  appertain  after  her  death,  may  enter 
into  such  manors  &c.  according  to  their  rights  and 
titles  therein,  any  such  fine,  feoffment,  or  other  act 
of  the.  husband  to  the  contrary  notwithstanding ; 
(fines  levied  by  the  husband  and  wife  whereunto  the 
wife  is  party  and  privy  only  excepted).** 

This  being  a  remedial  statute,  courts  of  law  have 
construed  it  according  to  its  spirit  and  intention, 
and  not  according  to  its  letter. 

If,  therefore,  husband  and  wife  be  seised  of  s.  joint 
estate  in  fee  simple  or  in  tail  during  the  marriage, 
and  he  alien  it  by  feoflmient,  the  wife  or  her  issue 
may  enter  upon  the  lands  after  his  death  (a) ;  but  if 
the  conveyance  be  by  Jine  with  proclamations,  then 
the  wife  must  enter  within  five  years  next  after  her 
husband's  death,  and  commence  and  prosecute  with 
effect  such  proceedings  as  after  mentioned,  or  she 
will  be  barred  by  the  statute  of  non-claim. 

Accordingly,— Tenant  for  life,  with  remainder  in 
fee  to  a  married  woman :  the  tenant  for  life  levies  a 
fine  with  proclamations,  and  dies,  then  the  husband 
dies,  upon  which  his  wife  marries  again,  and  the 
tenant  for  life  dies.  Five  years  expire,  and  the 
second  husband  dies   before  his   wife.     The  wife 


(fl)  Greneley's  case,  8  Rep.  72. 
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cannot  enter  under  the  authority  of  this  statute,  she  Disconti- 
being  barred  by  the  fine  and  non-claim,  and  bound  ^i^^'g 
by  the  neglect  of  her  second  husband  (a).  The  fines  of  »«tate. 
the  husband  relieved  against  by  this  statute  are  those  statute  32 
without  proclamations,  so  that  fines  *mth  proclama-  ^?!L^ — 
tions  not  being  within  the  act,  the  statute  of  Henry  igg^e  bound 
the  seventh  (b\  which  relates  to  fines  with  pro-  \y  ^^l>and*8 

''■         fine,  with 

clamations,  and  limits  the  right  of  action  or  entry  proclama- 
to  five  years,  being  unrepealed,  bars  the  widow  ^*®^* 
not  entering  as  above;  and  the  issue  in  tail  are 
barred  from  the  completion  of  the  fine,  the  statute 
estopping  every  person  claiming  in  privity  to  the 
conusor  (c).     Thus, 

Husband  and  wife  being  seised  in  taU,  remainder 
to  the  right  heirs  of  the  husband,  have  issue,  and 
the  husband  alone  levies  a  fine  with  proclamations 
to  his  own  use ;  he  then  devises  the  land  to  his  wife 
for  Iffe^  remainder  over,  with  a  condition  to  pay  a 
yearly  rent  out  of  it,  and  a  clause  of  distress  &c.  was 
added.  The  husband  dies,  and  his  wife  enters 
claiming  for  life  only,  pays  the  rent,  and  then  dies. 
Question,  whether  the  issue  in  tail  or  the  devisee  in 
remainder  should  have  the  land  ? — and  it  was  deter- 
mined  against  the  issue,  because  since  he  must  claim 
as  heir  of  the  body  of  his  father  and  mother,  he  is 
estopped  by  the  fine  with  proclamations  (ji). 

But  suppose    there  had  been  remainders  over  Effect  of  en- 
upon  failure  of  issue   by  the  husband   and  wife,  Sue,  Ac!"  ^ 
and  that  the  wife  had  entered  claiming  her  estate- 
tail,  in  which  case  she,  as  also  the  persons  in  re- 
mainder, would  have  been  remitted  to  their  ancient  . 


(«)  Whetetone  v.  Wentworth,  Dyer  72  h.        (*)  Chap.  24. 
{€)  Co.  Litt.  326.  9  Rep.  140  b.  Cro.  Car.  477.     (</)  Dyer,  351  h. 
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DiscoNTi-     over,  and  joined  with  her  husband  in  a  feoflftnent, 

NT7ANCK  OB* 

wipe's  ^^^  afterwards  in  a  fine  to  the  feoffee,  the  feoflSnent 

ESTATE.        and  fine  would  be  considered  as  one  assurance ;  and 

Stat.  32     by  the  fine  the  entry  of  the  wife  and  of  the  issue 

^^"'  ^'     would  be  barred.     The  wife,  therefore,  being  barred 

Ae  wife  and  ^f  g^try  at  her  husband^s  death  by  the  joint  fine 

her  issue,  and  -^  it. 

as  to  those  excepted  out  of  the  statute,  it  would  seem,  that 
Se'tr^sw;-'^  although  a  discontinuance  of  the  remainders  was 
tion  is  not  effected,  still  that  the  persons  claiming  in  remainder 
statute,  they  could  not  enter  under  that  act  upon  the  wife's  death, 
therefore       or  upon  a  failure  of  issue ;  for  to  bring  the  case 

cannotenter,       .1.,  1  ./>  ^  -,  -i^ 

but  must  withm  the  statute,  the  wife  must  nave  a  right  01 
bnng  a  real    entry  at  her  husband's  death,  or  the  persons  in  re- 

mainder  will  be  left  to  their  remedies  at  common 
law  in  cases  of  discontinuance,  viz.  to  actions  of 
Jbrmedon  in  remainder. 
Instance.  Thus  A  and  B  his  wife  were  seised  of  lands  to  them 

^  and  the  heirs  of  the  body  of -4,  with  remainders  suc- 
cessively in  tail  to  C,  Z),  and  -E,  with  remainder  to  the 
right  heirs  of  A.  A  ahd  B  made  a  feoffment  with 
warranty  to  i^;  and  A  and  B  afterwards  joined  in  a 
fine  to  F.  A  died  without  issue ;  C  and  D  in  re- 
mainder also  died  without  issue,  (Z)  being  one  of 
the  parties  to  the  feoffment) ;  then  F  the  feoffee  died, 
the  lands  descending  to  his  son  and  heir.  Lastly  B 
the  wife  died.  Question,  whether  the  entry  of  JE 
(the  last  remainder-man  in  tail)  upon  the  feoffee's 
heir  was  lawful  ?  And  it  was  decided  in  the  nega- 
tive; the  court  agreeing  that  the  feoffment  was  a 
discontinuance,  and  that  it  and  the  fine  made  but 
one  assurance ;  that  the  persons  in  remainder  could 
not  enter,  but  were  iii  the  same  situation  as  discon- 
tinuees  at  common  law  (a). 

(a)  King  v.  Edwards^  Cro.  Car.  320. 
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Agreeably  with  the  remarks  preceding  the  last  Disconti- 
case,  the  Court  observed  "that  when  the  wife  was  ^„j.-g 
barred,  and  the  estate  destroyed  by  the  fine,  that  she  mtate. 
could  not  enter,   neither  could  the  persons  in  re-     ^^^  g^ 
mainder/'     That  observation  obviously  applied  to     Hen.  8. 
the  joint  act  of  husband  and  wife,  by  which  she 
parted  with  her  interest  before  her  right  of  entry 
accrued,  and  to  do  which  she  was  permitted  by  the 
statute.     The  act,  therefore,  did  not  apply  to  such 
a  case,  so  that  the  persons  in  remainder  were  left  to 
their  remedies  at  common  law. 

But  suppose  the  wife  to  be  seised  in  tail,  with  Instance 
remainders  over,  and  the  husband  to  discontinue  wife's  fine 
these  estates,  and  then  to  die ;  and  the  wife,  before  f^terherhu». 

band  s  dis- 

entry,  to  levy  a  fine  with  proclamations  and  to  die  continuance 
without  issue.    Would  the  persons  in  remainder  be  ^  before 
allowed  to  enter  upon  the  discontinuee  ?    It  is  pre-  her  own  en- 
sumed  that  they  would  be  so  intitled,  for  notwith-  ^^t  probably 
standing  by  the  fine  the  wife  so  far  confirmed  her  prevent  the 

_  -        -  entries  of  the 

husband's  discontinuance  as  to  bar  her  own  entry  persons  in 
under  the  statute  j  yet  as  the  right  of  those  in  re-  '«^ainder 
mainder  to  enter  upon  the  wife's  death  without  issue  sutute. 
was  vested  and  complete  at  the  husband's  death,  the 
act,  by  which  she  defeated  her  own  entry  and  estate 
in  tail,  could  not,  it  is  conceived,  injure  those  in  re- 
mainder  by  depriving  them  of  the  privileges  imparted 
for  their  benefit  by  the  statute. 

The  act  of  Henry  the  eighth  does  not  extend  to  Entry  to 
irregtdar  entries,  as  Hobart  terms  them,  which  are  cheat  not  ' 
given  by  special  statutes  differing  from  the  reasons  8*^®"  ^y  *'*® 
of  the  common  law. 

If,  therefore,  the  wife  die  without  heirs  after  her 
husband's  alienation  of  her  estate,  the  lord  by  escheat 
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cannot  enter  under  the  authority  of  tiie  atatute^  He 
wafl  not  within  its  contemplation  $  such  persons  only 
being  so  who  had  rights  or  interests  at  the  time  of 
alienation,  and  whose  entries  were  given  in  pur* 
Buance  of  them  (ja). 

Copyhold  lands  are  not  included  within  the  letter 
or  equity  of  the  statute,  and,  as  it  seems,  without 
prejudice  to  the  wife,  except  in  the  special  cases 
after  mentioned,  since  the  husband  cannot  by  the 
general  law  of  copyholds  disconthiue  his  wife's  estate 
by  surrender;  for  nothing  passes  to  the  surrenderee 
but  what  the  surrenderor  may  lawfully  part  with ;  sa 
that  if  a  husband,  being  seised  of  copyhold  lands 
in  right  of  his  wife,  surrender  them  to  the  use  of  a 
person  and  his  hein,  that  will  create  no  disconti- 
nuance, but  the  wife  may  enter  after  her  husband's 
deadi(&). 

Since,  however,  custom  is  the  basis  of  the  rights 
of  copyholders,  it  seems  (as  it  has  been  adjudged) 
that  if  such  custom  authorised  a  tenant  in  tail  of 
copyholds  to  make  a  disccHitinuance  by  surrender,  a 
surrender  would  have  that  effect  (c) ;  the  custom  in 
this  instance  giving  an  efiect  to  the  surrender  in 
passing  a  larger  estate  than  the  surrenderor  had, 
which  from  the  nature  of  such  instrument  it  would 
not  otherwise  have  possessed.  Copyholds,  then,  not 
being  within  the  statute,  the  wife  in  instances  of 
special  customs  enabling  her  husband  to  discontinue 
her  estate  by  surrender  is  left  to  her  remedy  at  com- 


(fl)  Hob.  24S— 261.  (b)  Gilb.  Ten.  177—189.  Bullock  v. 
Dibley.  Moor's  Rep.  596.  Knight  v.  Footman.  Leon.  95.  Roll. 
Abr.  632.        (c)  Bullen  v.  Grant.    Cro.  Eliz.  148,  717. 
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Bumlaw;  and,  according  to  Erisk  «ad  Rivers  (a)f  DrtooHTi- 

KUANCS  OF 

she  may  have  the  writ  of  cut  in  vita,  or  a  plaint  in  wife's 
the  nature  of  that  writ  (J).     But  Chief  Baron  Man-  *statr. 
wood  J  according  to  Savilh  67,  said  that  copyhold      5^,  5^ 
interests  were  within  general  statutes  where  no  pre-     ^^^^'  ^' 
judice  was  done  to  the  custom^  and  that  the  statute 
g£  Westminster  the  second,  chap.  4,  which  gave  a 
cm  in  vita,  extended  to  copyholds. 

At  the  common  law  if  the  hushand  aliened  by  E^itry !» 
fec^ment  or  grant  the  freehold  of  his  wife  for  the  ftatute 
life  of  the  feoffee  or  grantee,  that  was  a  disconti-  ^^^^®  l^® 
nuance  of  her  estate,  and  upon  surviving  her  husband  vita  was 
she  was  intitled  to  the  writ  of  cui  in  vita(c);  and  Sri^l'''''"" 

\  ^  ^  mon  law, 

since  the  statute  of  Henry  the  eighth  she  may 
enter  upon  the  feoffee  or  grantee  at  her  husband's 
death;  for  in  all  cases  where  she  was  intitled  to  the 
above  writ,  a  right  of  entry  is  given  to  her  by  that 
statute. 

But  although  by  that  act  the  cases  within  it  are  And  such 
no  longer  to  be  considered  in  strictness  disconti-  ^i^ed  by 
nuances,  as  a  power  of  entry  is  given ;  it  would  seem  J^®  common 
that  the  right  of  entry  must  be  subject  to  the  law  *''" 
applicable  to  entries  in  general. 

If,  therefore,  feoffee  in  fee  of  the  wife's  lands  by  Therefore 
the  husband's  discontinuance  die,   and  the  estate  of  the  wife, 
descend  upon  his  heir,  it  seems  Jthat  the  wife  after  &c.  may  be 
her  husband's  death,  or  her  heirs,  or  the  persons  in 

m 

remainder,  could  not  enter  .under  the  statute,  but 
most  resort  to  their  common  law  remedies  by  ac- 
tion ;  because  such  entries,  by  the  general  law  regu- 
lating entries,  are  tolled  by  the  descent  cast  upon  the    , 


(tf)  Cto.  Elias.  717.        (6)  Dal,  116,  pi.  8.        (c)  Fitz,  N.  B.  193. 
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biscoNTi-     feoffee's  heir ;  for,  as  the  heir  in  such  fcases  succeeds 

NUANCE  OF      ^      ^,  .  ,  _   ,  .  1  .        .    1 

WIPES  to  the  estate  by  the  act  of  law,  it  protects  ms  title, 

ESTATE.  j^nd  will  not  suffer  his  possession  under  it  to  be 
Stat.  S2  devested  by  a  mere  entry,  but  upon  proof  of  the 
^^"'  ^'      claimant's  title  in  an  action  (a). 

It  is  to  be  remarked,  that  the  above  is  a  case  in 
which  the  common  law  is  not  altered  by  the  statute 
of  32  Henry  VIII.  c.  S3,  [for  that  act  continues  a 
right  of  entry  after  a  descent  cast  upon  the  heir  of  a 
disseisor^  unless  such  disseisor  had  peaceable  pos- 
session five  years  next  after  the  disseisin  {b). 

In  regard  to  the  law  concerning  entries,  distinc- 
tions prevail  necessary  to  be  known,  especially  in 
consequence  of  the  statutes  which  have  been  made; 
and  the  results  appear  to  be  as  follow : 
Entry,  &c.         Whenever  a  right  of  entry  subsists  after  a  fine  has 
with  procla-   ^^^^  levied  with  proclamations^  an  actual  entry  must 
mations.        ^g  made  within  Jive  years,  and  an  action  of  eject- 
ment must  be  commenced  within  one  year  from  the 
time  of  such  entry,  and  prosecuted  with  effect  (c). 
And  a  fine  at      A  fine  at  common  law,  i.  e.  tt/'i^ou/ proclamations, 
'  being  neither  within  the  statute  of  4  Henry  VII. 
c.  24,  nor  the  statute  of  Ann,  may  be  defeated  by 
entry  or  action  at  any  time  within  twenty  years  after 
the  claimant's  right  accrued,  such  limitation  being 
imposed  by  the  91  James  I.  c.  16  (d).     And  by  the 
same  act,  all  other  entries  are  barred  if  not  made 
within  the  same  period. 

Kemedy 

when  there        When  the  claimant's  entry  is  taken  away,  and  a 

is  no  right 

of  entry.         — 

(a)  Litt-  sect,  385.  Cro.  Car.  820.  (4)  Co.  Litt.  256.  3  Black. 
Com.  177.  {c)  4  Ann,  c.  16,  sect.  16.  Compere  v.  Hickes,  7 
Term  Rep.  782.  Berrington  y.  Parkhurst,  18  East,  489.  And 
Tanner  v.  Merlott,  WiUes  Rep.  182.        {d)  2  WiJs.  45—4.7. 
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^  right  of  acU<m  only  remains,  as  in  all  cases  of  discon-  Dibconti- 

tinuances  not  within  the  above  statute  of  Henry  the  wife's  *^ 
eighth,  the  party  in  reversion  or  remainder  can  only  estate. 

claim  by  bringing  a  real  action  aformedon  (ji\  which  ^^^^^ 

by  the  above  statute  of  James  must  be  commenced  avoid  fines, 

within  twenty  years  from  the  accruing  of  the  right.  *f: 

And  since  the  widow's  right  of  action  on  account  of 

the  husband's  discontinuance  of  her  estate  is^  by  the 

statute  of  Henry  the  eighth,  displaced  for  a  right  of 

entry,  such  right  will  be  barred  (as  before  observed) 

as  rights  of  entry  in  general. 

The  statutes  contain  saving  and  excepting  clauses  As  to  the 
of  the  rights  of  infants,  married  women,  &c.  but  ^^^^  in 
when  the  disabilities  terminate,  the  bars  commence  the  statutes 
from  those  periods,  and  will  proceed  although  a  sub-  periods  for 
sequent  disability  may  occur;  as  for  instance,  if,  ^^^^'j*  u-. 
when  the  time  begins  to  run,  a  single  woman  marries,  litles  and 
coverture  will  not  prevent  the  completion  of  the  bar  ^^^^T 
computing  the  termination  from  the  period  when 
such  bar  began  (6).        \ 

In  cases  of  fines  with  proclamations  six  years  are 
allowed  by  the  4th  of  Ann,  c.  16,  from  the  disabi- 
lities ceasing  to  enter  and  bring  an  action ;  and- in 
all  other  cases  ten  years  are  allowed  by  the  statute 
21  James  I.  from  the  terminations  of  such  disabi- 
lities ;  and  it  seems  that  if  the  disability  under  the 
last  statute  continue  during  the  life  of  the  person 
Jirst  having  right,  then  his  heirs  will  be  intitled  to 
the  period  of  ten  years,  and  no  more,  from  the  death 
of  his  ancestor  to  prosecute  his  title  (c). 

(a)  4  Hen.  7,  c.  24.  1  Vera.  213.  Willes  Rep.  342.  (h)  Durouro 
T.  Jones,  4  Term  Rep.  B.  R.  300.  {c)  Doe  y.  Jesson.  6  East,  80. 
For  the  construction  of  the  statutes  of  fines  and  limitations,  see 
Flowd.  355.  1  and  2  Salk.  339—422.  4  Bro.  Pari.  Ca.  act.  td.  66. 
1  Leon.  21 1—215. 3  Rep.  87.  SaT.  128.  Cro.  Eliz.890. 2  H.Black.584. 
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Entry  upon  the  whole  or  on  part  of  the  premises 
in  the  name  of  the  whole,  when  situate  in  one 
county,  is  the  method  of  taking  possession,  when  it 
can  be  done  peaceably,  and  where  actual  entry  ii 
necessary.  The  same  steps  must  be  taken  in  each 
county  when  the  lands  lie  in  different  counties.  But 
when  a  peaceable  entry  cannot  be  made,  the  person 
intitled  may  make  claim  as  near  to  the  estate  as  he 
is  able,  observing  the  same  forms  and  solemnities  as 
in  formal  ot  actual  entry.  And  since  that  amounts 
in  law  to  an  actual  entry,  it  will  have  the  same  effect 
as  it  is  presumed,  and  in  particular  to  authorise  the 
proceedings  required  by  the  above  statute  of  Anne. 
This  claim  being  necessary  to  be  repeated  once  in 
every  year,  was  called  "Continual  Claim,**  which 
having  been  fully  treated  upon  by  Littleton^  and  by 
Lord  Coke  in  his  Commentary,  the  reader  is  referred 
to  the  chapter  upon  that  subject  (a). 

With  respect  to  a  fine  with  proclamations  it  has 
been  repeatedly  decided  that  an  entry  to  avoid  it 
must  be  formal  and  actual^  in  the  strictest  sense  of 
those  terms,  when  it  can  be  so  made  in  peace  (6). 
And  the  claimant  should  express  that  the  entry  is 
made  to  avoid  all  fines ;  but  it  has  been  established 
from  the  year  1703,  and  by  practice  since  that  time, 
that  actual  entry  to  support  an  ejectment  is  necessary 
only  to  avoid  a  fine  with  proclamations.  Such  entry 
may  be  made  either  by  the  claimant  or  any  person  by 
his  authority,  or  by  a  person  on  his  behalf  without 
authority,  if  he  assent  to  the  entry  within  the  five 


(a)  Co.  Litt.  250,  particularly  sect.  417,  419,  420^  422,  423. 
{b)  Berrington  y.  Parkhurst,  18  East,  495.  2  Stra.  1066.  4  Bro. 
FsrL  Q%,MyOci.ed.    Dougl.  486. 
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years  id) :   which  assent  may  be  signified  by  his  Disconti- 

,         ,  .  •  NUANCE  OF 

bringing  an  action  of  ejectment.  wife's 

III.  After  considering  the  remedy  given  to  the  ^s^^^*- 
wife  by  the  statute  of  Henry  the  eighth  against  her 
husband's  discontinuance  of  her  estate,  it  is  proper 
to  notice  the  provision  made  by  the  common  law  to 
repair  the  injury  whenever  the  opportunity  offered. 
In  order  to  understand  this  subject,  it  will  be  neces* 
9srj—^rstj  to  consider  the  common  law  remedy — 
and  secondly 9  the  alteration  made  in  it  by  the  sta- 
tute of  uses  [b\  and  the  act  of  the  32  of  Henry  the 
eighth  (c). 
1.  The  common  law  remedy  by  remitter. 
Remitters  are  twofold :  ihejirst  is  when  a  person,  Remitter 
having  a  prior  and  perfect  right  to  an  estate  reco-  ^^action^ 
verable  by  action  only,  has  cast  upon  him  and  not  What  it  is. 
gained  by  his  own  act  a  defeasible  estate  of  freehold 
in  the  same  premises.     The  second  is  where  the 
party  has  the  power  of  clothing  his  ancient  right  by 
entry.    In  the  first  case,  since  the  party  cannot  bring 
an  action  against  himself  to  establish  his  prior  and 
better  right,  the  law  affords  redress  by  remitting  him 
to  such  right,  i.  e.  in  extending  to  him  the  same 
advantage  as  if  there  had  been  no  obstacle  to  his 
recovery,  and  he  had  been  in  a  situation  to  have 
commenced,  and  had  prosecuted  with  effect,  a  real 
action  to  establish  his  prior  right.    In  order  to  efiect  The  second 
this  species  of  remitter,  the  second  defeasible  estate  estat^'muat 
must  be  an  immediate  freehold  and  cast  upon  the  ^?  *"  *'"^^" 
party  having  the  prior  right  recoverable  by  action  hold  east 
only,  because  the  action  could  not  be  brought  against  ^^^  ^^\ 

«_«.,««-—-_---------—--—-—----------«------_«-»_____ no^  acquired 

by  him  or 

{a)  Fitchet  v.  Adams,  2  Stra,  1128.    Audley  v.  Pollard,  Cro.  ^^^* 

Eli«.  561 .        if)  27  Hen.  8.  c  10.        (c)  Chap.  28.  '^^^  reaaoM. 
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a  person  having  less  than  an  estate  of  freehold ;  and 
until  the  party  were  intitled  to  the  possession  no  right 
of  action  could  accrue*  But  this  second  estate  must 
not  have  been  acquired  by  the  act' of  the  person  to  be 
remitted,  for  against  his  own  deed  and  agreement 
he  would  not  have  been  allowed  to  recover  his  prior 
right  in  an  action  if  he  had  been  under  circumstances 
enabling  him  to  have  brought  one  (a).  Hence,  if  the 
party  can  have  no  remedy  by  action  for  his  first  or 
old  right,  if  the  defeasible  estate  of  freehold  were  in 
another  person  instead  of  being,  in  himself,  he  cannot 
be  remitted  (b)  j  as  where  he  is  barred  of  his  first 
right  by  the  fine  or  warranty  of  his  ancestor  (c). 

Suppose,  then,  tenant  in  tail  to  discontinue  by 
feoffment  the  estate  tail,  and  then  to  disseise  or  to 
turn  out  of  possession  the  alienee,  or  to  take  back  to 
himself  an  estate  in  tail,  or  for  life  with  remainder 
to  his  first  and  other  son  and  sons  successively  in 
tail,  and  to  die  seised  leaving  a  son :  in  either  of 
these  cases  the  common  law  remits  the  son  upon 
his  father's  death  but  not  before,  because  the  son's 
right  to  the  possession  did  not  commence  sooner  (^; 
yet  the  father  is  not  remitted,  because  it  was  his  own 
act  and  folly  to  take  back  the  defeasible  estate^ 
which  circumstance  is  a  bar  to  his  recovering  his 
former  right  by  action  (e). 

But  there  was  an  exception  to  this  latter  doctrine 
arising  from  the  nature  of  the  estate  which  the  dis- 
continuor  had  at  the  time  of  the  discontinuance. 

Thus  if  husband  and  wife  were  tenants  in  special 


(a)  Co  Litt.  S63  b.  (b)  Litt.  sect.  661.  (c)  Moor,  115. 

See  also  Co.  Litt.  347,  348,  358.         (d)  Co.  Litt.  358.         (e)  Litt. 
sect.  659. 
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tail,  with  remainder  to  B.  and  the  husband  discori-  Disconti- 
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tinned  the  estate,  and  afterwards  took  back  to  himself  wife's 
and  wife  an  estate  in  special  tail,  the  wife  would  *«tatb. 
by  the  common  law,  before  the  statute  of  uses  and  Remitter  on 
the  act  of  82  Hen.  8.  c.  28,  be  remitted  to  her  first  ^ T?^^  2^ 
estate  tail,  and  immediately  so,  without  regard  to   — ^ 

,  •,,-,,,       ^        /_     ,  .   -  to  the  rule 

ber  husband  s  death ;  for  she  had  a  present  right  to  that  the  se- 
the  freehold,  and  not  a  future  one,  as  in  the  instance  ^^"^  ^^^^ 

.  '  must  not  be 

of  the  issue  before  mentioned  (a).  The  consequence  acquired  by 
of  which  remitter  necessarily  was  the  remitter  also  [^il  ^ty. 
of  the  husband ;  for  although  the  taking  back  of 
the  second  defeasible  estate  was  his,  not  her  act,  yet 
since  they^  as  has  been  before  observed  (6),  took  the 
new  estate  in  entirety  and  not  in  severalty,  the  re- 
mitter of  the  one  was  necessarily  also  that  of  the 
other  (c). 

Since  remitters  tended  to  the  advancement  of  an-  Remitters 
cient  rights,  they  were  favoured  and  promoted  by  i^^d  why! 
the  common  law.    When  the  ancient  and  new  rights  Remitter  of 
met  together  in  the  wife,  the  remitter  was  instan-  vented  by 
taneous,  and  the  husband's  disagreement  to  it  was  ^®' !l^*r. 
ineffectual  to  prevent  it ;  for  the  remitter  preceded  agreeing 
such  disagreement,   so  that  the  wife's  prior  right  ^*^ 
having  been  restored,  could  not  afterwards  be  de- 
vested by  her  husband's  dissent.    Neither  was  the  When  she 
wife,  after  her  husband's  death,  permitted  to  waive  ^^f^^  ^^^^ 
her  remitter,  and  claim  the  estate  limited  to  her  remitter,  and 
during  the  marriage  (d).    But  in  regard  to  this  pri-  acwdbg^to 
vilege  of  election,  it  was  only  prevented  when  the  ber  election, 
first  estate  could  not  be  waived  by  the  wife,  as  when 
taken  by  her  befi)re  marriage,  in  which  case  she 
could  not,  upon  surviving  her  husband,  disannul, 

(a)  Co.  Litt.  851  by  352  a.        (6)  Ante,  page  51.    -  (e)  Litt. 
sect.  672.    Hob.  255.        (d)  Co«  Lilt.  356  b,  357  a. 
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by  her  election  to  take  the  second  estate,  the  remitter 
which  the  law  had  worked  during  such  marriage.  If, 
however,  both  rights  or  estates  were  voidable  by  her, 
as  when  both  accrued  during  the  marriage,  in  such 
case  she  might  have  elected  upon  her  husband's 
death,  either  to  be  remitted  to  her  first  title,  or  to 
renounce  it,  and  take  as  a  purchaser  under  her  second 
title  J  but  this  power  of  election  was  subject  to  this 
restriction,  that  it  could  not  be  exercised  if  it 
tended  to  the  injury  of  another  person.  These  pro- 
positions will  more  clearly  appear  from  the  two  fol- 
lowing cases. 

Lands  were  given  to  husband  and  wife,  and  their 
heirs,  and  the  husband  made  a  feofiment  in  fee,  and 
then  the  feoffee  regranted  the  estate  to  the  husband 
and  wife  in  tail,  and  the  husband  died;  the  wife 
might  have  elected  between  the  two  interests  or 
estates  given  to  her  afber  the  marriage.  But  if  the 
lands  had  been  given  to  the  husband  and  wife  in 
special  tail,  with  remainder  to  A;  and  the  husband 
made  a  feoflment  in  fee  simple,  and  the  feoffee 
granted  the  estate  back  again  to  them  for  life,  with 
remainder  to  B  in  fee :  although  this  would  be  a  case 
of  election  in  regard  to  the  wife,  as  both  estates  or 
rights  accrued  during  the  marriage,  yet  as  A  would 
be  prejudiced  by  her  electing  to  take  the  second 
estate  under  the  feofiment,  the  law  as  in  general 
remits  her  to  her  former  estate,  without  respect  to 
her  election  {a). 

Tlie  second  species  of  remitter  is  where  a  person 
has  the  po\yer  of  clothing  his  ancient  right  hy. entrtf. 
Two  things  must  concur  in  this  remitter ;  a  right  of 
entry  in  respect  of  the  old  title  and,  as  it  is  presumed^ 


(a)  Hob.  71,  255. 
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an  entry  under  the  new  (a\  except  when  the  latter  Disconti- 
is  acquired  by  descent,  and  then  no  entry  is  necessary,  wife's 

Remitter  upon  a  right  of  entry  has  an  advantage  ^^^ate. 
which  does  not  belong  to  remitter  upon  a  right  of  Remitter  en 
action.    Thus,  if  a  disseissee  retake  by  his  own  act  an  ^JJJ^   ^ 
estate  in  the  land,  and  enter,  he  will  be  remitted (6) ;    — .^  ^^ 
because  the  law  in   favour  of  right  and   for  the  the  second 
remedy  of  wrong  operates  upon  the  entry,  a  common  q^edby^uie 
law  right,  and  effects  a  remitter ;  yet  as  the  second  act  of  the 
estate  was  acquired  by  the  act  of  the  party,  he  may  ^ 
elect  whether  he  will  be  remitted  or  take  such  Election. 
second  estate.    But  if  the  second  or  wrongful  estate 
be  cast  upon  such  person  by  the  law,  he  wiU  be  re- 
mitted nolens  volens.    Accordingly,  if  the  father 
disseise  his  son,  and  dies  seised,  upon  which  the  fee 
acquired  by  the  disseisin  descends  to  the  son  as 
heir,  he  is  instantly  remitted  (c). 

What  has  been  said  upon  the  common  law  doc- 
trine of  remitter  will  be  sufficient  to  give  an  idea  of 
the  principles  upon  which  it  is  founded :  the  con- 
sideration of  which  was  necessary  to  the  understand- 
ing of  what  follows  upon  this  subject.  The  doctrine 
is  fully  discussed  by  Littleton^  in  his  chapter  *<  Re- 
mitter (rf)/'  *od  by  Lord  Cokct  in  his  commentary 
upon  the  text ;  which,  for  details,  may  be  consulted 
by  the  reader. 

I  shall  how  proceed — 

Sdly — ^To  the  consideration  of  the  alterations 
made  in  the  common  law  of  remitter  by  the  statute 
of  uses. 


(a)  Co.  Litt.  363  *•  1  Lev,  49.  2  Bulstr.  29.  Cro.  Car.  145. 
Sed  vide  Hob.  256.  (&)  Co.  Litt.  S6S  i.  (c)  Keilw.  41»  pi.  7. 
(jt)  Co.  Litt.  S47  h. 
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DiscoNTi-  By  this  statute  (a)  it  is  enacted,  that  when  any 
wife's  person  shall  be  seised  of  lands,  &c«  to  the  use,  con- 

ESTATE.  fidence,  or  trust  of  any  other  person,  &c.  the  person. 
Remitter  &c.  intitled  to  the  use  in  fee  simple,  fee  tail,  for  life 
since  the  sta-  ^j.  years,  or  othervdse,  shall  from  thenceforth  stand 

tuie  of  uses,  J         ^  '  /»       j  . 

— and  be  seised  or  possessed  of  the  land,  &c.  of  and  in 

the  like  estates  as  they  have.in  the  use,  trust,  or  con- 
fidence ;  and  that  the  estate  of  the  person  so  seised  to 
uses  shall  be  deemed  to  be  in  him  or  them  that 
have  the  use,  in  such  quality,  manner,  form,  and 
condition  as  they  had  before  in  the  use. 

It  appears  that  this  statute  expressly  transfers  the 
freehold  and  possession  to  the  person  to  whom  the 
use  or  trust  of  the  lands  is  limited ;  but  it  qualifies 
the  title,  and  the  possession  of  the  cestuique  use,  in 
declaring  that  the  possession  and  interest  so  trans- 
ferred shall  be  in,  and  taken  by  him  in  such  quality, 
manner,  and  form  as  he  had  before  in  the  use,  which 
,  implies  a  negative,  viz.  that  the  possession  and 
interest  so  taken  shall  operate  to  no  other  purpose, 
but  must  be  founded  entirely  upon  the  new  estate 
No  remitter  acquired  under  the  conveyance.     Hence  the  efiect 
when  the  se-  Qf  this  enactment  has  been  to  exclude  the  doctrine 

cond  estate 

is  taken  by  of  remitter  in  cases  where  a  persoh's  right  under  a 
r  S-  good  prior  tide  h«  beeo  rf^c^W,  and  a  new  de- 
use,  and  feasible  estate  has  been  limited  to  him  in  use  by  a  sub- 
right  of  sequent  conveyance  {b) ;  for  if  remitter  were  allowed, 
^^'  it  would  be  a  repeal  of  the  statute,  which  in  effect 

declares  that  the  cestuique  use  shall  take  no  other 
estate  or  interest  than  what  was  given  to  him  in  the 
use;  but  by  the  remitter  he  would  take  a  possession 
interest  and  title  quite  different  from  that  limited  to 

t 

(a)  27  Hen.  8»  c.  10.        (b)  See  p.  79. 
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him  by  the  tise.    Hohart,  C.  J.  thus  expresses  him-  Discomti- 
self  upon  tms  subject — **'It  is  clear,  that  it  an  in-  wife's 
fant  or  woman  covert,  having  right  of  land  discon-  =«tatb. 
tintied,  wherein  entry  was  not  lawful,  come  to  that  Remitter 
land  by  way  of  an  use  raised  out  of  that  estate,  the  ^^^  '**  *'*" 

"^         "^  tute  of  uses. 

first  taker  of  such  estate  shall  not  be  remitted  for  the    — 

violence  of  the  letter  of  the  statute  27  Hen.  8  (a) ; 
and  that  the  first  taker  in  this  case  is  to  be  under- 
stood of  the  first  taker  of  every  several  estate,  as  well 
in  remainder  as  in  possession." 

In  the  discussion  of  this  subject  we  shall  consider 
the  different  parts  of  Lord  Hobart^s  declaration,  as 
the  most  convenient  method  for  imparting  the  ob- 
servations which  occur  upon  these  questions. 

His  Lordship's  observations  do  not  apply  to  the  Distinction 
case  of  a  remitter  upon  a  right  of  entry ^  but  to  a  ^hen  the 
remitter  upon  a  riirht  of  action^  both  of  which  have  ?^y  ^"  » 

--^  .,--.  _,  ^  right  of  cn- 

been  before  considered.    But  now,  by  the  statute  of  try,  and 
32  Henry  the  eighth,  mentioned  in  the  last  section,  7"®°.*  "*?* 

^  .         .  ofactiononljr 

the  husband's  alienation  of  his  wife's  estate,  as  to  restore 
against  herself  and  the  persons  claiming  it  after  her  ^Bute 
death,  is  provided  against  by  giving  them  a  right  of  Common  law 
entry  where  a  right  of  action  only  was  the  remedy  at  ^^  °^^,  *^" 
the  common  law.     In  these  cases,  therefore,  this  a  right  of  en- 
statute  is  a  virtual  repeal  of  the  statute  of  uses,  for  ^  remams. 

Therefore 

it  seems  that  in  all  cases  where  the  estate  discon-  entry  heins 
tinued  by  the  husband  is  of  the  inheritance  or  free-  ^7f^^^  ^® 

•^  wife,  &c.  by 

hold  of  his  wife,  of  which  she  was  seised  before  the  the  32d  of 
marriage,  whether  the  second  defeasible  estate  of  co^on  law 
freehold  be  or  be  not  limited  to  her  by  way  of  use,  she  doctrine  of 
will  be  remitted  to  her  prior  estate,  upon  her  entry  taches  to  it, 
after  her  husband's  death,  or  on  their  joint  entry  (A),  notinth- 

(a)  Vavasor's  case,  2  Leon.  222.      (b)  1  Lev.  49.   2  Bulstr.  29.  ^^^^  ^ 
Hob.  254. 
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DiscoKTi-     which  will  also  remit  all  the  remainders  dep^iding 

w^F^«*  ^'    ^P^^  ^^  ^^^  *^^  common  law  right  of  entry  having 
ESTATE.        been  given  in  those  instances  by  the  act  of  the  32d 
HgJ^^        of  Henry  the  eighth,  all  the  incidents  and  effects 
since  the  sta-  belonging  to  the  exercise  of  such  a  right  by  that  law 
e  y  uses,    jjjjjjjg jjg^^^iy  attach  to  it,  one  of  which  is  that  of  re- 
mitter.   Accordingly,  if  the  subsequent  defeasible 
estate  be  taken  to  the  husband  and  wife,  and  they 
enter,  she  will  be  instantly  remitted  (a) ;  or  if  she 
take  it  in  remainder ^  expectant  upon  her  husband's 
death,  she  wiU  be  remitted  upon  entering  when  her 
right  to  the  possession  of  the  freehold  commences. 
The  remitter      But  although  the  effect  of  the  wife's  remitter 
also  a  remit-  necessarily  extends  to  restore  and  remit  all  remain* 
ter  of  the      ders  dependant  upon  her  estate :  yet  that  effect  and 

estates  in  re- 

mainder  or    consequence  may  cease,  and  those  remainders  and 
reversion,      estates  may  be  again  turned  into  rights,   as  they 

were  before  the  wife's  remitter  by  the  disconti- 
nuance of  her  husband.    As  an  instance  of  this — 
An  instance       Suppose  the  husband  and  wife  to  be  seised  of  an 
where  the  re-  estate  tail  with  remainders  over,  and  the  husband 

mitter  of  the 

personsinre-  dUme  to  levy  ^Jine  with  proclamations  to  the  use  of 
deten^^^  himself  and  wife  in  tail,  with  remainders  over,  and 

that  they  are  in  possession  under  the  fine,  both  she 
and  her  husband  are  remitted,  as  also  are  the  old  re- 
mainders ;  and  {f  she  survive  him,  there  wUl.  be  no 
cesser  of  this  remitter ;  but  if  the  husband  survive 
her,  then  the  remitter  of  the  remainders  ceases  with 
her  particular  estate  upon  which  they  were  depen- 
dant ;  because  upon  the  death  of  the  wife,  the  law 
adjudges  the  husband  to  be  seised  from  that  time  of 
the  estate  taken  to  himself  by  the  fine ;  and  all  the 

II 

(0)  Lht.  sect.  673.    Hob.  254. 


Sect^S.]  his  Wy^s  real  Estates.  7b 

other  new  estates  created  by  such  fine  are  restored  Ducovti- 
by  the  ceasing  of  the  remitter ;  in  which  new  course  wipe's  *  ^' 
the  land  will  continue  to  go  so  long  as  there  are  issue  e«tatb. 
inheritable  under  the  old  intail,  who,  notwithstand-  ^^7««- 
ing  their  estoppel,  by  the  fine  of  their  father^  from  «»«?  the  sta^ 
claiming  the  estate  contrary  to  its  uses,  are,  during   ■  ^  ^  "f ^** 
their  existence,  sufficient  to  exclude  the  taking  of 
the  old  remainders ;  for  although  the  fine  could  not 
bar  such  remainders,  yet  it  was  competent  to  pass 
the  old  estate  tail,  by  barring  the  issue  of  their 
daim,  since  they  must  deduce  their  title  as  heirs 
of  the  body  of  the  person  who  levied  such  fine. 
The  second  fee  simple  having  been  restored,  as 
above,  it  is  a  necessary  consequence  that  the  old 
remainders  should  be  turned  into  rights  to  remainders 
only,  for  there  cannot  be  two  co-existent  fee  simples 
of  the  same  estate,  so  that  by  the  event  of  the  hus- 
band surviving  his  wife,  the  result  is  the  same  as  to 
the  old  estates  as  if  there  never  had  been  a  remitter; 
yet  they  are  under  the  protection  of  the  statute  of  But  such  re- 
the  32d  of  Henry  the  eighth,  and  the  persons  intitled  "^J^ettwl  b^ 
to  them  may  enter  after  the  death  of  the  husband  the  32 
and  the  failure  of  his  issue*     It  must,  however,  be      "*  ®' 
noticed,  that  if  in  the  case  proposed  the  wife  had 
survived  her  husband,  her  entry  within  five  years 
from  his  death  would  have  been  necessary  to  have 
defeated  the  fine  with  proclamations,  as  appears  ' 

from  what  has  been  stated  in  the  last  section.  To 
the  able  j  udgment  given  by  Lord  Hobart^  in  the  case 
of  Duncombe  v.  Wingfield  (a),  in  which  many  points 
of  the  doctrine  of  remitter  are  discussed  and  eluci- 
dated, the  reader  is  referred. 


(a)  Hob.  254. 


76  The  HusbdntPr  Tomer  over     [Cba^.  t. 
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D18COKT1-  It  has  been  supposed  that  in  all  cases  the  wife  is 
wipe's  ^t  liberty  to  elect  between  her  right  to  remitter  under 

MTAm        the  act  of  the  32d  of  Henry- the  eighth,  and  to  .take 
Remitter       tinder  the  statute  of  uses ;  but  it  is  ptcisumed  that 
since  the  sta-  the  following  distinctions  now  prevail  on  the.  subject 
-^^ —     Since  the  passing  of  those  statutes :  an  entry  by  hus- 

w5e^  Ubert  ^^^  ^^^  ^^®*  ^^^^  ^^^  taking  the  defeasible  :estate 
to  elect  to  be  to  himself  and  wife,  will  remit  her  to  b^r  ancient 
under  ^tat.  ^g^*(^)>  *^d  which  remitter,  it  is  conceived,  she  can- 
82  Hen.  8,  or  not  afterwards  waive^i) ;  but  if  they  do  not  fenter, 
second  estate  ^^^^  ^^^^  they,  are  seised  of  the  defeasible  estate 

under  the  duriufi;  the  marriaire  under  the  statute  of  uses,  such 
statute  of  ^  ^ 

uses.  estate  being  liable  to  avoidance  after  the  husband's 

•death  by  his  wife's  entry  under  the  statute  of  Henry 
the  eighth ;  and  that  if  she  do  not  enter,  there  is  no 
remitter  (c) ;  and  it  is  presumed  that  if  she  ebters> 
the  law  by  immediate  operation  upon  her  entry  (a 
common  law  right)  instantly  remits  her  to  her  an- 
cient title  without  regard  to  her  election  (d).  But 
as  by  that  law  the  wife  was  at  liberty  to  elect  be- 
.  tween  her  two  rights,  when  both  were  voidable  by 
her  after  her  husband's  death,  and  such  liberty  of 
election  did  not  prejudice  another  person  (e):  so  it 
fieems,  that  since  the  passing  of  the  two  statutes, 
when  she  takes  both  rights  subsequently  to  the  mar- 
riage (to  both  of  which  she  may  dissent  aft;er  the 
dealli  of  her  husband,  and  therefore  avoid)  she  may 
elect '  to  take  either  of  them ;  and  according  as  she 
elects,  she  will  either  take  under  the  statute  of  uses, 
which  precludes  remitter,  or  under  the  act  of  the  32(1 


(a)  2  Bulstr.  29.  Hob.  254;  (6)  Co.  Lkt.  357*  (c)  1  Lev.  49. 
<:o.  Litt  368  h.  Cro.  Car.  145.  2  Buktr.  29.  (d)  See  Hob.71> 
255.  2  Roll.  Rep.  33.  Cro.  Jac.  489.        (tf)  Supra,  p.  70. 
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» 

of  HeHry  the  eighth,  which  will  cause  her  to  be  re-  Disconti- 

^U4.^A  NUANCE  Of 

As  an  instance  of  this  the  wife's  election : —  bstatk. 

Lands  were  given  to  husband  and  wife  in  tail,  Remitter 

remainjier  to  the  riffht  heirs  of  the  husband.     After  ^^^  *^  *^^' 

.        .  ^  ivte  qfttses, 

having  issue,  the  husband  alone  levied  a  fine  with ^ 

\^  -     -      Instances  of 

prQctamations  to  his  own  use ;  which  barred  the  her  election. 
issue  in  tail.  He  then  devised  the  land  to  his  wife 
for  life,  with  remainder  to  a  stranger  in  fee ;  and 
chaf ged  it  with  the  payment  of  a  rent.  The  hus- 
band died,  and  his  wife  entered,  claiming  only  an 
estate  for  life,  and  paid  the  rent  charge,  and  after- 
wards died;  and  it  was  adjudged  that  she  had  waived 
her  prior  estate  tail  (a). 

The  following  is  another  instance  of  the  wife's 
election: 

In  Hawtrejfs  case  (A),  King  Henry  the  eighth,  by 
letters  patent,  gave  lands  to  husband  and  wife,  and 
to  the  heirs  of  the  husband,  to  hold  m  capite;  the 
husband  enfeoffed  A  and  B  to  the  tise  of  himself 
and  his  wife  for  their  lives,  with  remainder  to  the 
use  of  a  younger  son  for  life,  with  remainder  to  the 
husband  in  fee.  The  husband  died,  his  heir  being 
within  age,  and  in  ward  to  Queen  Elizabeth  for 
other  lands  in  capite;  but  the  wife  held  the  pos- 
session, and  claimed  her  ^rst  estate.  Whether  the 
Queen  should  have  the  third  part  of  this  land  in 
ward  or  not  depended  upon  the  question,  whether 
the  wife  was  or  was  not  remitted  to  her  first  estate  ? 
.And  the  Court,  after  considering  the  statute  of  uses 
and  the  act  of  the  S2d  of  Henry  the  eighth,  held 
that  the  wife  was  remitted ;  for  that  she  had  election 

(«)  Dyer,  851  i. .      (i)  Djer,  191  b. 
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disconti- 
nuance. 
Instances. 

But  there 
can  be  no 
remitter  to 
the  acces- 
sary if  there 
be  none  to 
the  principal* 
Reason. 
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to  be  in  according  to  the  statute  of  uses,  or  by  the 
latter  statute,  since  her  entry  thereby  was  congeable* 

In  cases  where  the  wife  has  the  power  of  election, 
it  is  presumed  that  if  she  and  her  husband  enter 
under  the  new  defeasible  estate,  her  remitter  during 
the  marriage  will  be  sub  modo,  i.  e*  until  she  be  at 
liberty  to  elect  j  which  m411  happen  if  she  survive 
her  husband  (a).  And  if  she  enter  generally  without 
expressing  in  respect  of  which  of  her  two  rights  the 
entry  is  made,  the  law  will  remit  her  to  her  first 
title  (A). 

The  beneficial  efiects  of  the  wife's  title  by  remitter 
appear  from  the  following'  observations : — ^It  avoids 
all  grants  and  incumbrances  made  between  the  dis- 
continuance and  the  remitter. 

Accordingly,  if  the  discontinuee  of  the  husband 
grant  a  rent  or  make  a  charge  upon  the  estate,  the 
remitter  will  defeat  them,  because  the  wife  by  her 
remitter  holds  by  her  prior  and  paramount  title  (c). 
Again, 

Remitter  to  the  principal  remits  also  to  every 
thing  appendant  or  accessary  to  it. 

Thus  if  husband  and  wife  be  seised  in  tail  of  a 
manor  to  which  an  advowson  is  appendant,  and  it  is 
severed  from  the  manor  by  the  discontinuee,  or  he 
reserve  it  to  himself  in  a  regrant  of  the  manor  to  the 
husband  and  wife  for  their  lives,  in  both  cases  the 
remitter  of  the  wife  to  the  manor  the  principal  wUl 
be  a  remitter  to  the  advowson  the  accessary.  But 
if  the  advowson  alone  had  been  regranted,  there 
would  have  been  no  remitter  of  it,  because  the  grant 
reconveyed  a  mere  title,  the  right  being  in  the  per- 

(o)  Co.  latt  367.        (^>  Co.  LitU  S57.        (r).  Ibid.  949. 
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son  seised  of  the  manor,  and  upon  a  bare  title  there  D«»coi't*. 

MUANCaB  ov 

can  be  no  remitter  (a) ;  for  no  person  can  have  or  wife's 
claim  a  r^A^in  the  accessary  who  has  no  right  in  the  '^tatk* 
principal.  This  doctrine,  as  to  remitter,  applies  to  all  Remitter 
inheritances  regardant,  appendant,  or  appurtenant.  ««c^^<?  «<«• 

The  above  are  advantages,  amongst  others,  which •* 

the  wife  derives  from  her  remitter.    If  she  were  to  ^^  \^^. 
take  under  the  statute  of  uses  she  would  then  come  f^  ^y  V^^ 
to  the  estate  by  a  new  title  as  a  purchaser,  and  must  under  die 
be  liable  to  all  the  charges  and  incumbrances  which  8^^"^  o^ 

^    uses  as  a 

may  have  been  made  upon  it  since  the  disconti-  purchaser, 
nuance,  and  she  must  lose  the  accessaries  to  her 
estate  which  had  been  severed  from  it  or  reserved 
by  the  deed  of  regrant. 

How  and  to  what  extent  the  statute  of  uses  ope-* 
rates  in  alteration  of  the  common  law  rule  of  re- 
mitter is  the  last  point  to  be  considered. 

According  to  the  doctrine  of  Lord  Hobarty  before  When 
stated  (A),  the  first  taker  of  every  several  estate  as  discontinued 
well  in  remainder  as  in  possession,  will  not  be  re-  no  right  of 
mitted  when  the  second  or  new  estate  is  limited  by  w/^d  tfie 
way  of  use,  and  the  cestuique  uses  have  rights  of  ac-  ^^efeasible 

m  esuiies  MuceiA 

tion  only  to  recover  their  old  or  prior  rights  or  back  are  by 
estates.     In  order  to  illustrate  this—  ^""'^J'^ 

uses,  the  sta- 

Suppose  B  to  have  been  seised  in  tail  with  re*  tuteofuses 
mainder  to  C  in  tail,  and  to  have  been  disseised  by  Sttw  b*^ 
A,  who  after  being  in  peaceable  possession  of  the  ^^^  '"^'' 
estate  for  five  years  (c),  died  seised ;  and  that  the  several  and 
tortious  fee  acquired  by  the  disseisin  descended  to  separate 

estate   vrfie** 

D  his  heir,  by  which  descent  the  entry  of  B  was  ther  inpos- 
toUed  or  taken  away,  and  then  D  the  heir  limited  J^JJa"^. 

Instances. 

(«)  Co.  Litt.  S49  k  (b)  Ante,  p.  78.  (c)  See  stat.  S2 
Hen.  8,  c.  SS ;  and  iupra,  p.  64. 
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DucoKTi-  again  the  estate,  foy  way  of  lisct  to  jB  in  tail,  &c«  It 
wife's  seems  that  the  remitter  would  take  place  thus — B 

B8TATB.  during  his  life  will  not  be  remitted  as  he  took  the 
Remitter  ^^^^  several  estate  in  possession ;  and  if  B  die  without 
since  the  sta-  issue,  C  will  not  be  remitted,  because  he  took  the 

£ !    second  several  estate  in  remainder. 

But  it  is  adjudged  that  the  words  of  the  statute  of 
uses  are  satisfied  by  the  application  of  them  to  the 
first  takers  of  each  several  estate  as  above,  and  that 
the  persons  claiming  under  each  of  those  persons  as 
the  stocks  or  purchasers,  since  they  take  or  succeed 
by  descent  to  their  estates,  such  estates  are  subject 
to  and  regulated  by  all  the  rules  and  incidents  of 
the  common  law,  and  consequently  to  remitter.  In 
the  above  case  then,  although  B  cannot  be  remitted, 
yet  if  he  leave  issue  they  will  be  remitted,  because 
their  title  is  by  descent ;  but  if  he  leave  nolle,  as 
first  supposed,  tlien,  although  C  cannot  be  remitted 
as  the  taker  of  the  ^rst  several  estate  in  remainder 
as  a  purchaser,  yet  if  he  leave  issue  they  will  be 
remitted,  &c«  &c. 
Exception.        A  case,  however,  may  occur  when  the  taker  of  a 

remainder  may  be  remitted  contrary  to  the  above 
doctrine.  This  will  happen  when  a  remitter  takes 
place  under  a  limitation  prior  to  the  remainder }  and 
the  reason  is,  that  the  remitter  of  a  prior  estate  has 
the  efiect  of  remitting  to  all  subsequent  ones  depen- 
dant upon  it. 

Thus,  in  the  case  above  proposed,  if  B  died  leav* 
ing  issue,  who  upon  his  death  are  remitted  as  we 
have  seen,  such  remitter  would  be  a  remitter  of  C  in 
remainder,  and  of  all  subsequent  estates  (a). 


(a)  Hob.  256. 
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In  the  remainder  before  mentioned,  C  has  been  Wife's 

11  .      !./«  «  1  1       COPYHOLDS. 

supposed  to  be  an  indifferent  person,  but  the  rule         ^ 
would  be  the  same  if  C  were  a,  married  woman,  the  HuibandU 
statute  of  the  S2d  of  Henry  the  eighth  applying  to  fo^, 
discontinuances  by  the  husband  only,  and  giving  the 
wife  a  right  of  entry  in  those  cases :  whereas  in  the 
case  above  supposed,  the  discontinuance  by  jB  turned 
the  remainder  in  C  to  a  mere  right,  recoverable  by 
action  only,  which  in  regard  to  remitter,  under  the 
statute  of  uses,  placed  the  wife  in  the  same  situation 
as  any  other  person,  and  as  C  as  above. 
*  IV*  It  was  noticed  in  the  second  section  that  the 
husband  cannot  make  a  discontinuance  of  his  wife's 
copyhold  estates,  except  there  be  a.  special  custom 
enabling  him  to  do  so ;  and  that  when  such  a  custom 
prevails  the  discontinuance  is  not  within  the  statute 
of  Henry  the  eighth,  considered  in  the  same  3ection ; 
the  lord  of  the  manor,  therefore,  not  being  bound 
by  it,  it  is  necessary  to  consider  what  acts  of  the 
husbaml  will  be  such  forfeitures,  as  to  bind  the 
customary  estate  of  his  wife  after  his  death. 

It  is  presumed  that  all  such  acts  of  the  husband  as  At  law. 
are  ruinous  to  the  estate,  destructive  of  the  tenure, 
or  tend  to  deprive  the'  lord  of  any  of  his  rights, 
will  be  a  forfeiture  of  the  wife's  copyhold  estate, 
and  conclude  her  after  her  husband's  decease.  The 
duty  of  abstaining  from  ^11  such  acts  may  be  consi- 
dered as  originating  in  conditions  annexed  to  the 
estate  at  the  time  of  its  original  grant,  which  are 
obligatory  upon  all  persons  who  succeed  to  the  pro* 
perty.  From  tiie  observance  of  such  conditions 
married  women  are  not  exempted  (a),  and  for  which 

(a)  Co.  Litt.  246  b. 
VOL.  I.  d 
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there  is  no  ground  of  c<Mnplaint^  since  by  marriage, 
which  was  their  own  voluntary  acts,  they  place  their 
customary  estates  in  the  power,  of  their  huisbands, 
whom  they  substitute  tenants  to  the  lord  in  their 
places  and  they  are,  therefore,  bound  by  all  the 
consequences  of  their  husbands'  acts. 

The  commission  of  waste  is  an  act  ruinous  to  the 
estate,  and  destructive  of  the  interest  of  the  lord ; 
it  is  a  breach  of  one  of  the  conditions  upon  which 
the  continuance  of  the  tenure  depends,  viz.  that  the 
tenant  shall  do  no  injury  to  the  inheritance,  under 
the  penalty  of  forfeiting  his  estate^  so  that  it  is  to  be 
expected  from  what  has  been  said,  that  authority  is 
not  wanting  to  show  that  waste  committed  by  the 
husband  is  a  forfeiture  of  his  wife's  copyhold  estate. 
'  Accordingly  we  find  it  resolved  in  the  case  of 
Clifton  V.  MoUneux  (a),  that  where  a  woman,  tenant 
fot  life  of  a  copyhold,  takes  a  husband,  who  commits 
Waste  against  the  custom  of  the  manor,  and  dies,  the 
estate  of  the  wife  is  utterfy  forfeited  by  the  act  of 
her  husband. 

So  also  if  the  husband  levy  a  fine,  (not  afterwards 
continuing  in  possession),  or  make  a  feoffinent  with 
livery  of  seisin  of  his  wife's  copyhold  lands,  that 
will  be  a  forfeiture,  for  by  those  modes  <^conveyance 
the  tenure  is  destroyed,  they  operate  by  a  transmu* 
tation  of  the  possession,  and  devest  the  lord  of  hiB 
right,  passing  VL^^-shnple  to  the  conusee  or  feoffee  (6). 
But  if  the  conveyance  were  by  lease  and  release,  or 
bargain  and  sale,  the  effects  of  which  are  to  pass  the 
interests  which  the  releasor  or  bargainor  had  a  right 


(a)  4  Kep.  27.    1  Roll.  Abr.  509»  pi.  40. 
ITS.    Litt.  sect.  74.    4  Rep,  21  i. 


(i)  S  Tenn  Rep. 
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to  convey  and  no  more,  such  acts  will  not  be  a  for-  Wiw'f 
feitur e ;  so  that  in  this  case  the  husband  being  merely         ^ 
tenant  at  will  according  to  the  custom  of  the  manor,  Hu$band> 
he  had  a  right  to  convey  nothing;  these  conveyances,  ^^^^ 
ibcnlMe^bav]B0Mnitiv&  amaeoiieDtly oceasioaed   '^ — 
no  forfeiture  (a). 

It  has  been  decided  (b)  that  if  the  husband  grant  Nor  by  a 
a  lease  for  years  of  his  wife's  copyhold  estate  not  yean, 
warranted  by  the  custom,  the  forfeiture  will  cease 
with  his  life,  and  that  his  wife  shall  have  the  land 
afterwards. 

This  determination  may  probably  appear  to  th^ 
reader  as  an  exception  to  the  general  principle,  since 
such  a  lease  is  a  breach  of  the  custom^  and  inconv- 
patible  with  the  tenancy,  as  it  passed  a  common  law 
interest.  If  the  copyhold  had  been  the  husband'^ 
estate  it  would  have  been  absolutely  forfeited  (c) ;  and 
it  has  been  observed  that  the  wife  by  her  intermarr 
riage  gave  her  husband  equal  power  over  iier  copy- 
hold property,  then  why  the  same  acts  should  not 
produce  the  same  effects  in  both  cases  does  not 
appear. 

Other  conditions  annexed  to  the  copyholder's  Butnon-per- 

1  A  n    tt     t  fonDanc6  of 

estate  are,  the  performance  of  all  the  services  pre*  suit  and  ser 
scribed  by  the  custom.    These  conditions  are  equally  ^.^^?'  *^' 
obligatory  upon  a  Je$ne  copyholder,  and  it  follows  that  effiscu 
that  if  her  husband  wilfully  break  any  of  them,  a 
forfeiture  of  her  estate  may  be  the  consequence  (d). 


(a)  Glib.  Ten.  265.  Co.  litt  59.  (b)  Saverne  v.  Smith,  Cro. 
Car.  7 ;  and  see  infra,  p.  91.  (e)  What  will  be  a  lease  working  a 
forfeiture.— See  Cro.  Eliz.  351 — ^98.  Cro.  Jac.  801.  Cro.  Car. 
9SS.  Bttlatr.  215.  4  East,  221.  2  Taunt.  52,  and  Co.  litU  59> 
m  notit.        (d)  S^oe  1  Stra.  Rep.  454.    Cro.  Eiiz.  149. 
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Wifb's  Thus  if  the  husband  actuany  refuse  to  perform 

^       '  suit  and  service  (a),  or  disclaim  the  tenure  (A),  or 
Htubantts     refuse  to  attend  the  lord's  Court  after  a  proper  per- 
^I''*^'^        sonal  summons  (c),  or  to  pay  the  accustomed  re- 
^ served  rent  (rf),  &c.  such  misconduct  will  be  a  for- 
feiture of  the  wife's  estate,  if  the  lord  avail  himself 
of  it ;  because  by  those  refusals  the  conditions  by 
which  the  estate  is  holden  are  broken,  the  consider- 
ation fails,  and  the  lord  is  entitled  to  resume  his 
grant. 


As  to  the  So  long,  however,  as  the  copyhold  tenure  remains, 

lord's 
waiver  or 


the  lord  may  waive  any  forfeiture  committed  by 
dispensation  his  tenant  (e),  in  which  event  the  wife's  estate  will 

of  for-  I  J 

feitures.        ^^  preserved. 

Accordingly,  if  after  the  tenant's  reftisal  to  pay 
the  accustomed  rent,  the  lord  distrain  for  it(J^)i 
or  if  he  amerce  his  tenant  for  a  refusal  to  do  suit 

Such  for-       and  service  (g) ;  these  and  the  like  acts  of  the  lord 

feitures  as  do 

not  destroy    will  be  a  waiver  of  the  forfeiture's ;  and  it  would 
the  tenure  he  g^^m  that  •  acceptance  of  rent  by  the  lord  would 

may  waive.  *^  •^ 

have  the  same  effect,  if  the  act  of  forfeiture  was 
such  as  not  to  destroy  the  estate  or  tenure  before 
the  lord's  entry  or  seisure;  because  the  tenancy 
continued,  and  the  rent  must  be  considered  as  re- 
ceived in  respect  of  it  (A). 
Butnotthose      But  if  the  forfeiture  be  of  such  a  kind  as  to  extin* 

stroy  the       guish  the  tenure  ipso  factOj  and  by  creating  a  fee- 
estate. 


(a)  Dyer,  21 1  b^  and  Belfield  v.  Adams,  S  Bulstr.  80.  {b)  3  Leon. 
106.  (c)  Sir  Christopher  Hatton's  case,  mentioned  in  Cro. 
Eliz.  505.  See  also  1  Roll.  Abr.  506,  pi.  50.  {d)  Style,  146. 
1  Roll.  Abr.  506,  pi.  35, 40.  Godb.  142.  (e)  3  Term  Rep.  171. 
(/)  Co.  Copyh.  sect.  61 .  (^)  1  Leon.  104.  (A)  1  Salk.  187. 
and  see  3  Term  Rep.  171. 
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simple  to  disseise  the  lord  of  his  estate,  in  such  a  Wipe's 
case  there  can  be  no  dispensation  of  the  penalty  by         ^ 
the  lord,  because  the  interest  in  respect'  of  which  Lor^t 
he  was  enabled  to  waive  the  forfeiture  no  longer  J^^J^J^^ 

exists.  • 

Thus  it  is  laid  down  in  the  Supplement  to  Lord 
Coke's  Copyholder  (a),  "  That  if  a  copyholder  levy  a 
fine,  make  a  feofiment,  or  suffer  a  common  recovery, 
which  destroys  the  estate,  no  acceptance  of  rent  or 
act  done  by  the  lord  shall  be  available  to  make  the 
estate  good  again."  In  conformity  with  this  propo- 
sition Trehfy  Ch.  J.  in  Eastcourt  v.  Weekes  (i),  di- 
stinguished between  forfeitures  (such  as  those  in- 
curred by  levying  a  fine,  &c.)  which  cannot,  and 
those  which  can  be  waived ;  as  by  the  grant  of  a 
lease  for  years,  or  committing  waste ;  the  latter,  he 
observed,  '^  are  at  the  election  of  the  lord,  and  may 
be  waived  by  acceptance  of  rent,  &c. ;  but  in  the 
other  case  no  act  of  the  lord  can  purge  the  for- 
feiture, because  in  the  case  of  a  fine,  &c.  the  copy- 
hold is  utterly  extinguished/'  In  Doe  A.  Tarrant  v. 
HelUer  (c),  Buller,  J.  considers  those  passages  to  be 
law,  with  this  qualification,  that  the  copyholder  do 
not  continue  in  possession  of  the  estate  after  the 
fine ;  for  to  devest  the  lord  of  his  right  there  must 
be  a  transmutation  of  the  possession,  the  passing  of 
a  fee-simple  to  the  disinherison  of  the  lord ;  which 
cannot  be  where  the  possession  continues  with  the 
conusor ;  and  he  compared  such  a  case  to  that  of  a 
mortgagor  levying  a  fine  and  afterwards  continuing 
in  possession  of  the  estate,  which  would  be  no  bar  to 
the  mortgagee. 

(•)  Sect.  11.     (5)  Freem.  516.  Lutw.  803.    (c)  S  Term  Rep.  17S. 
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Wifb'«  As  to  the  cases  in  which  Courts  of  Equity  wil! 

— ♦^  *  reKeve  against  the  forfeitures  of  copyholds,  and  hy 
Fwfetture  ^hat  means  preserve  the  wife's  estate,  when  it  has 
t%  equity.  been  legally  forfeited  by  her  husband,  it  has  been 
Thejurisdic-  Considered  that  the  many  particulars  of  difference 
CourtB  f  subsisting  between  this  species  of  property  and  that 
Equity  to  re-  of  freehold  tenure  («),  rendered  the  application  of 
aSa^S  *^^  general  doctrine  of  Courts  of  Equity,  as  to  re- 
forfeitures,    lieving  against  forfeitures,  hot  always  suitable  to 

copyholds.  According  to  this  doctrine,  if  a  copy- 
hold tenant  committed  waste,  or  if  he  demised  his 
lands  without  a  licence,  contrary  to  the  custom  of 
the  manor>  a  Court  of  Equity  would  have  no  juris- 
diction to  relieve  him  against  the  forfeitures  re- 
sulting from  such  acts,  in  analogy  to  its  general 
rule,  where  satisfaction  can  be  made  to  the  party 
injuired ;  because  forfeitures  for  such  acts  as  these 
were  not  m&de  so  from  any  notion  of  the  tenant's 
intending  to  do  injury  to  the  inheritance,  but  upon 
the  principle  of  his  quitting  or  disclaiming  by  them 
his  ancient  right  or  estate,  which  was  thereby  de- 
termined. So  it  was  stated  by  Lord  Macclesfield^ 
in  Peachy  v.' Somerset  (A),  and  he  declined  to  relieve 
a  copyholder  against  forfeitures  which  he  had  in- 
curred at  law,  by  granting  leases  and  committing 
waste ;  and  upon  the  peculiarity  of  the  relation  be- 
tween the  lord  and  his  copyhold  tenant.  Lord 
Rosslyrij,  in  the  case  of  Deach  v.  Bampton  (c\  re- 
vised to  injoin  the  tenant  from  committing  waste,  or 
to  decree  satisfaction  for  the  waste  which  had  been 
committed,  his  Lordship  observing,  that  the  law 
settled  the  matter  between  the  lord  and  his  tenant, 

(a)  See  2  Black.  Com.  90, 284.    (b)  6  Vin.  Abr.  US,  pL  9.  Pre. 
Ch.  567,  S.  C.  1  Stra.  447^  &  C.  fieeako  Sknu  142.    (c)  4  Vte.  7Q». 
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that  the  right  of  the  former  was  purely  legal,  and  Wife's 
that  his  remedy  was  his  entry  or  seisure  for  the        ^ 
foribiture.    But  that  decision  has  been  over*ruled  Farfiitute 
by  Lord  Eldon^  who  in  a  modem  case  (a)  injoined  Z*e^ty^ 
a  copyhold  tenant,  at  the  suit  of  the  lord,  from  com- 
mitting  waste.    The  equitable  jurisdiction  may  pro- 
bably be  thus  considered,  viz.  that  when  complete 
satisfaction  can  be  made,  and  the  forfeiture  is  not  Where  there 
wilful  (A),  reUef  will  be  given  to  the  tenant.    This  Srcum!! 
has  accordingly  been  done  in  instances  where  the  ^^^^^^^^ 
waste  was  committed  by  the  tenant  under  a  miscon* 
ception  of  his  power  or  right,  or  by  a  stranger 
without  his  permission  (c) ;  so  also  where  there  was  »«ch  aa  mis- 

-11  /*        1  /•  n        take  or  mis* 

a  reasonable  excuse  for  the  non-performance  of  an  conception 
indifierent  ceremony,  as  when  the  tenant,  from  re-  ?^^??i*.  ^^ 
ligious  scruples,  declined  to  take  the  oath  of  fealty 
to  his  lord  (d). 
Another  equitable  crround  for  relief  in  these  cases  ^'  ^^®'«  *^« 

condition 

is,  where  the  condition  annexed  to  the  estate  or  broken  is 
tenure  is  such  as  to  be  considered  jnerely  a  secu-  considered 

^^        ^  as  a  mere  se- 

rity  for  the  performance  of  an  act  by  the  tenant;  curityforthe 
for  there  the  Court  can  reUeve  in  the  instance  of  a  P|^7^^^ 
non-performance,  because  it  may  be  done  in  sub-  tenimt'saet: 
stance^  although  it  has  been  neglected  to  be  per- 
formed at  the  time  and  place  appointed ;  and  the 
lord  will  have  no  reason  to  complain,  since  he  will 
receive  all  that  he  can  conscientiously  demand. 

Accordingly,  if  a  forfeiture  had  been  incurred  "  ^^^  '^^ 
at  law  for  ncm-payment  of  rent,  or  of  a  fine,  a 
Court  of  Equity  might  relieve  the  tenant,  as  com-  or  finet. 
plete  compensation  might  be  made  to  the  lord,  and 

<a)  Richards  r.  Noble,  3  Meriv.  673.  {b)  6  Vin.  Abr.  114., 
152.  1  Eq.  Ca-  Abr.  121.  (c)  Toth.  108—237 ;  and  Nash  v. 
the  Qqui^t^  of  Derby,  2  Vem,  537,  explained  Pre.  .Ch.  574. 
{d)  Pre.  Ch.  574.    2  Vem.  664. 
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Wipe's         the  forfeiture  may  be  considered  to  be  intended  as  a 

COPYHOLDS 

^       '  security  merely  for  such  payments  {a). 
Forfeiture  In  conclusioH  must  be  noticed  a  cause  of  for- 

of  I  andreiief  n  'a  n  i  •   i  •    i  ^   • 

inequity.  leiture,  ifom  \^nich  a  married  woman  was  not  m 

~     :  any  case  exempted,  previously  to  the  statute  after 

stances  mar-  mentioned,  viz.  when  she  neglected  to  be  admitted 

ie^Tcwed  tenant,  for  which  cause  the  lord  might  by  special 

a^inst  for-  custom  have  entered  for  a  forfeiture  (i),  or  without 

non-admit-  ^^^^  ^  custom  he   might  have  seised  the  lands 

tance  and  quousque  the  wife  came  in  to  be  admitted.     But  by 

non-payment  i.i  /•'•  t      i*       ^  ^ 

of  fines,  by     ^  Statute  passed  m  the  reign  of  Cxeorge  the  first  (r), 
9th  Geo.  1.    i(.  jg  declared  that  married  women  intitled  by  descent 

or  surrender  to  the  use  of  a  will,  who  have  not 
been  admitted,  may  be  admitted  tenants  of  their 
copyhold  estates,  either  personally  or  by  their 
guardians  or  attorneys ;  and  in  case  of  neglect, 
that  the  lords  of  whom  the  lands  are  holden  may 
appoint  guardians  or  attorneys  for  the  purpose, 
and  impose  and  levy  the  usual  fines,  by  receiving 
the  rents,  &c. ;  and  that  the  neglect  or  refusal  of 
the  women  to  be  admitted  or  to  pay  such  fines, 
should  not  be  any  forfeiture. 
Not  when  It  appears  that  the  above  act  applies  to  two  cases 

by^5eed,^c.  ®^y»  ^^*  where  the  wife  is  intitled  by  descent,  or 

upon  a  surrender  to  the  use  of  a  will ;  and  it  has 
been  determined,  in  a  case  where  she  claimed  under 
a  deed  (d),  that  such  was  not  a  case  protected  by 
the  statute ;  so  that  the  lord  may,  in  the  instances 
not  mentioned  in  the  act,  seize  the  wife's  estate, 
until  she  claim  admittance,  or  enter  for  a  forfeiture, 
if  the  custom  authorise  it,  and  not  otherwise  (e). 

(a)  Pre.  Ch.  572.  1  Stra.  4.53.  (b)  Gilb.  Ten.  231.  (c)  9 
Geo.  1,  c.  29.  (d)  Kensington  v.  Mansell,  13  Ves.  240.  (e)  The 
Earl  of  Salisbury's  case,  1  Lev.  63.  Doe  d.  Tarrant  ▼.  Hellier, 
5  Term  Rep.  170. 
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CHAPTER  III. 

The  subjects  treated  upon  in  this  chapter  are— 

L  Leases  at  common  law  qftlie  w^fes  estate  granted 

hy  her  husband  and  herself  jointly  ^  or  by  him 

singly. 
II*  Leases  granted  by  them  under  Stat.  SS  Hen. 

VI I L  chap.  28;  and 
III.  Leases  granted  by  husband  and  Wffe  under 

powers  in  private  conveyances. 

I*  Having  considered  the  power  of  the  husband  Lbasbs. 
over  his  wife's  estates  of  inheritance  by  discon-  ^-  T-, 

•^  Of  wife  8 

tinuance»  and  the  remedies  which  the  common  law  estate  at  com- 

and  the  statute  of  Henry  the  eighth  gave  to  the  wife,  ^!£!! ^I 

.her  issue,  and  the  persons  in  remainder,  as  also  the 
husband's  power  to  forfeit  her  copyhold  or  customary 
estates,  the  next  subject  which  presents  itself,  is  the 
husband's  authority  to  grant  leases  for  years  of  his 
wife's  estate.  Upon  reference  to  that  act,  it  appears, 
that  although  it  altered  the  common  law  in  favour 
of  married  women,  and  the  persons  intitled  to  her 
real  property,  by  facilitating  their  remedies  against 
discontinuances  made  by  husbands ;  yet  that  it  pro- 
vided for  the  encouragement  of  husbandry  by  in- 
suring to  the  lessees  of  the  husband  and  wife,  the 
lands  of  the  wife  during  the  terms  granted ;  and  in 
doing  so  the  statute  rendered  firm  and  obligatory 
the  contracts  jointly  made  by  husband  and  wife 
during  the  marriage,  against  them  and  their  issue ; 
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LsAsics.  for  by  the  common  law  leases  or  demises  made  by 
Of  wife's  husband  and  wife  by  deed  of  her  estate,  were  deter- 
estate  at  com-  minable  by  her  after  her  husband's  death.     If  such 

—    leases  were  granted  for  the  lives  of  the  lessees^  they 

were  voidable  by  action,  since  such  grants  were  dis- 
continuances, as  before  mentioned  (a) ;  and  if  such 
'  grants  were  for  years,  or  for  the  wife's  life,  they 
were  determinable  by  entry  or  by  action ;  both  kinds 
of  leaees  being  voidable  at  the  election  of  the  wife  {b). 
It  is  necessary,  therefore,  to  consider  the  common 
law  upon  this  subject,  since  it  is  at  present  ap- 
plicable to  leases  not  within  the  above  statute :  but 
as  the  wife's  remedy  for  her  husband's  disconti- 
nuance of  her  estate,  by  a  grant  for  the  life  of  the 
lessee,  has  been  before  considered,  what  further  re- 
mains to  be  inquired  into  relates  merely  to  leases 
granted  for  years  or  for  her  life  of  her  estate. 
Election.  Having  just  noticed  the  ¥rife's  right  of  el^ctioOy 

it  is  to  be  observed,  that  the  period  for  the  exercise 
Confirma-  of  that  power  is  after  her  husband's  death ;  and  that 
^^pj^^*^£.  acceptance  of  rent  by  her,  or  by  a  second  husband^  if 
rent.  the  right  of  election  be  not  before  exercised,  will  be 

a  confirmation  of  the  leases  (c). 
Wife's  right       But  this  power  of  election  in  the  wife  is  incapable 
not  transfer-  ^^  delegation  or  transfer,  except  by  the  operation  of 
rible:  i^-y^^  ^  {q  the  instance  of  a  second  marriage,  before 

jo^t^eases    ^^^oned ;  80  that  a  joint  lease  by  husband  and 
by  her  and    wife,  by  deed,  will  be  confirmed  by  their  joining  in 

her  husband      .^     a.  «  i         •  /»  • 

will  be  con-  AJ^^^  to  a  Stranger,  because  the  wife  cannot  exercise 
^«4  *?y.     her  right  of  election  after  the  fine,  and  it  could  not, 

their  joining  ^        .  n 

in  a  fine  to  a  as  a  ckose  m  action,  pass  to  the  conusee ;  of  necessity^ 

stranger. r— 

(a)  Supra,  p.  63,      (b)  Bro.  Accept.  6,  10.  Resceit,  70.  K&lw. 

10.  Bro.  "  Barre,"  27.  1  RoU.  Abr.  S4.9.  Cro.  Jac.  563.     (e)  Doe 

V.  Weller,  7  Term  Rep.  479. 
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therefore,  the  lease  is  vaKd  during  the  wife's  life.  Lbasm, 
Such  seems  to  have  been  the  opinion  of  the  Court,  ofinififi 
in  Cadee  v.  Oliver j  although  the  point  was  not  finaUy  ^^^  ot  com^ 

J      •  1   J  •  \  ^on  law. 

decided  {aj. 

Upon  the  same  principle,  a  fine  by  the  wife,  after  Similiter  by 
her  husband's  death,  would  produce  the  like  effect,  h^bimdvT*^ 
if  levied  before  her  election  had  been  exercised.         death. 

It  is  to  be  observed,  that  persons  only  claiming  Election  to 
the  lands  demised  after  the  wife's  death  in  privity  to  2^^*^^^^' 
her,  and  not  by  a  title  paramount,  have  the  like  pri-  can  only  be 
vilege  with  her  of  election.    To  illustrate  this —        J^^  wlfo'" 

A,  a  single  woman,  and  JB,  being  joint  tenants  for  *^r  '^er 
their  lives,  A  married  C,  and  then  A  and  C,  by  in-  the  estate  in 
denture,  demised  the  moiety  of  A  to  D  for  twenty-  P"^ty  toher. 
one  years ;  A  died,  and  then  J?,  the  surviving  joint 
tenant,  entered.    The  question  was,  whether  B  could 
avoid  the  lease,  as  A  might  have  done  if  she  had 
survived  her  husband,  C :  and  it  was  decided  in  the 
negative,  because  B  did  not  claim  under  A,  but  by 
a  title  paramount;  since,  therefore,  there  was  no 
person  who  had  such  privity  to  ^  as  to  avoid  the 
lease,  it  was  necessarily  good  during  the  life  of  J3,  if 
the  term  did  not  sooner  expire  (A). 

In  regard  to  copyhold  estates,  and  to  leases  granted  Copyhold*, 
by  husband  and  wife,  it  ii  decided,  that  a  lease  by  ^f  ^hem 
both  of  them  of  the  wife's  copyhold  for  a  term  of  voidable  by 
years,  not  warranted  by  the  custom,  is  voidable  by  Forfeiture  to 
her  after  her  husband's  death,  and  upon  h6r  entry  {j^'^P^f^ 
the  forfeiture  to  the  lord  is  purired.    So  also,  if  the  entry. 
husband  and  wife  demise  lands  holden  of  the  wife's  ^^  ^f 
manor,  and  he  dies,  the  custom  of  demising  them  by  copyholdi 
copy  will  not,  as  is  usual,  be  destroyed ;  because  the  ^if^s  manor 

■  ■  ■         .      ■     ,    ■       ■        ,  ,    . ,  ■     ■■  ^nflnot  do«> 

(^  S  Leoa..U9, 161>  Cm.  EUi.  158.    (i)  SmOlmaa  t.  AgbffnNr»  strojr  Am 
Cro.  Ju:.  417.  ««"***»• 
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LXASM.  . 

Ofwife't 
estate  at  conu 
mon  law. 

Parol  leases 
for  years 
bj  husband 
and  wife 
void; 

therefore  in** 
capable  of 
confirma* 
tion. 


Different 
effects  of 
fines  levied 
by  husband 
and  wife 
after  a  lease 
by  parol  and 
by  aeed  have 
been  granted 
by  them* 

Stat.  29 
Char.  2s 
chap.  3. 


by 

fine  and  re- 
covery. 


Semhle,  that 
a  lease  for 
years  by  * 
deed  bv  hus- 
band alone 
was  void 
against  his 
wife,  and 
could  not  be 
Gonfirmed.    . 
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wife  may  avoid  the  lease  when  her  husband  is  dead, 
which  will  defeat  the  demise  ab  initio  (a). 

When  the  joint  lease  granted  of  the  wife*s  estate 
was  by  parole  there  was  this  distinction ;  if  it  were 
for  her  life  it  was  good  till  the  livery  was  defeated 
by  her  entry  (6) ;  if  for  years,  it  was  void  against 
her,  and  could  not,  therefore,  be  confirmed  by  her 
acceptance  of  rent  after  the  decease  of  her  hus- 
band, because  her  consent  was  necessary  to  the 
commencement  of  the  lease,  and  it  ought  to  have 
been  manifested  by  deed  or  writing  (c). 

.  Hence,  if  after  such  a  paro/lease  for  years,  a  fine  had 
been  levied  by  the  husband  and  wife  to  a  stranger, 
the  lease  would  be  equally  void  against  the  conusee  as 
against  the  wife,  so  that  he  might  enter.  And  note 
the  diversity  of  efiect  in  regard  to  the  conusee  and 
lessee,  when  the  lease  is  void,  as  in  this  cases  and 
when  voidable,  as  in  the  instance  before  given  (rf). 
But  now,  by  the  act  of  the  29th  of  Charles  the 
second,  chap.  S,  all  leases  of  land  must  be  in  writing, 
and  signed  by  the  parties,  or  their  agents  duly 
authorised,  except  such  leases  as  do  not  exceed  the 
term  of  three  years. 

Leases  by  husband  and  wife  of  her  lands,  by  fine, 
are  binding  upon  them  and  their  issue;  and  if  by 
recovery,  duly  sufiered,  they  are  also  good  against 
the  persons  in  remainder  or  reversion. 

Since  it  was  necessary,  as  we  have  seen,  that  the 
wife  should  consent  to  the  commencement  of  the 
lease,  and  that  nothing  short  of  that  consent  appear- 

(a)  4  Rep.  27.  2  RolL  Rep.  361.  Cro.  Car.  7.  Cro.  Eliz.  149. 
3  Rep.  27  6. 28.  1  Roll.  Abr.  509,  pi.  30.  Cro.  £liz.  459 ;  and  see 
eupra,  page  83.  (b)  Bro.  ^^Barre,"  27.  (c)  Dyer,  91  b.  146  b. 
(d)  Cro.  Eliz.  216.  Leon.  247. 
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ing  by  deed  or  in  writing,  would  be  sufficient,  so  as  Lbasbs. 
that  a  parol  lease  for  years  by  her  husband  would  be  ^7^. 
void  against  her  surviving  him ;  it  seems  to  follow,  estate  under 
that  if  such  lease  were  by  deedj  and  granted  by  kirn  3  ^\  ^s. 
alone,  it  was  also  void  against  his  wife,  and  that  it 
was,  therefore,  incapable  of  her  confirmation  after 
his  death  (a).     I  am  aware  that  a  difierent  decision 
was  made  in  the  case  of  Jordan  v.  Wikes  (b) ;  but 
which,  it  is  presumed,  would  not  be  allowed  to 
overturn  the  authorities  and  principle  before  stated 
and  referred  to. 

II.  Having  in  the  former  pages  shortly  traced  the 
e£fect  of  the  husband's  leases  of  his  wife's  estate  at 
common  law,  the  next  consideration  will  be  such 
leases  as  the  husband  and  wife  are  empowered  to 
grant  of  her  estates  by  virtue  of  the  statute  32  Hen. 
VIII,  chap.  28 ;  for  if  the  leases  are  not  authorised 
by  that  statute,  legal  questions,  in  regard  to  their 
validity  and  otherwise,  must  be  decided  by  the  rules 
of  the  common  law,  as  explained  or  altered  by 
statutes.     Tlie  act  declare: 


"  That  all  leases  to  be  made  of  any  lands,  tenements,  stat.  32  Hen. 
or  other  hereditaments,  by  writing  indented,  under  ®'  ^^P*  ^' 
seal,  for  term  of  years,  or  for  term  of  life,  by  any 
person  or  persons,  being  of  full  age  of  twenty-one 
years,  having  an  estate  of  inheritance,  either  in  fee 
simple  or  in  fee  tail,  in  their  own  right,  or  in  right 
of  their  wives,  or  jointly  with  their  wives,  of  an  estate 
of  inheritance,  made  before  the  coverture  or  after, 
shall  be  good  and  effectual  in  the  law  against  the 
lessors  (being  husband  and  wife)  and  their  fieirs; 


(a)  Bro.  Leases,  24.    Barre,  27.     2  Rep.  77  ^.     Touchst  280: 
CrcJac  564.       (6)  S  Cro.  Jac  8S2.   . 
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Lbasxb.  p&ovroED  that  the  act  shall  not  extend  to  any  lease  to 
Ofmfe^s  be  made  oi  any  manors^  lands,  tenements,  or  heredita* 
^^^^2Hen.  P^^^^^f  heing  in  the  hands  of  any  farmer  or  farmers  hy 
^»c>38.        virtue  of  an  old  lease,  except  such  lease  be  expired, 

surrendered,  or  ended  within  one  year  next  after  th^ 
making  of  the  said  new  lease,  nor  shall  extend  to 
any  grant  to  be  made  of  any  reversion  of  anymasKinr, 
lands,  tenements,  or  hereditameat^  nor  to  any  lease 
of  any  manors,  lands^  tenements,  or  hereditaments, 
which  have  not  most  commonly  been  letten  to  farm, 
or  ooeopied  by  the  farmers  thereof,  by  the  q>ace,af 
twenty  years  next  before  such  lease  thereof  made ; 
nor  tQ  any  lease  thereof  made  without  impe^hment 
of  waste ;  nor  to  any  lease  to  be  made  above  the 
number  of  twenty-one  years,  or  three  lives  at  the 
most,  from  the  day  of  the  making  thereof;  and  that 
upon  every  such  lease  there  be  reserved  yearly, 
during  the  same  lease,  due  and  payable  to  the  lessors 
and  their  heirs  (to  whom  the  same  lands  should  have 
come  after  the  deaths  of  the  lessors,  if  no  lease 
thereof  had  been  made,  and  to  whom  the  reversion 
thereof  shall  appertain  according  to  their  estates  and 
interests),  so  much  yearly  farm  or  rent,  or  more,  as 
bath  been  most  acjcustomably  yielded  or  paid  for 
the  manors,  &c.  so  to  be  letten  within  twenty  years 
next  before  such  lease  .thereof  made ;  and  that  every 
such  person  or  persons,  to  whom  the  reversion  of 
such  manors,  &c.  so  to  be  letten,  shall  appertain,  as 
is  aforesaid,  aft:er  the  deaths  of  such  lessors  or  their 
heirs,  shall  and  may  have  such  like  remedy  and 
advantage  to  all  intents  and  piuposes  against  the 
lessees  thereof,  their  executors  and  assigns,  as  the 
same  lessors  should  or  might  have  had  against  the 
same  lessees.    Provided  aim  that  the  wife  be  made 
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party  to  every  such  lease  which  shall  hereafter  be  Lkaizs. 
made  by  her  husband  of  any  manors,  &c.  being  the        T 
inhmtance  of  the  wife ;  and  that  every  such  lease  estate  under 
be  made  by  indenture  in  the  names  of  the  husband  ^  ^*  ^  ^^ 

and  wife,  and  she  to  seal  the  same }  and  that  the    

farm  and  rent  be  reserved  to  the  husband  and  to  the 
wife,  and  to  the  heirs  of  the  wife  according  to  her 
estate  of  inheritance  in  the  same }  and  that  the  hus- 
band shall  not  in  any  wise  alien,  discharge,  grant, 
or  give  away  the  same  rent  reserved,  nor  any  part 
thereof,  longer  than  during  the  coverture^  without 
it  be  by  fine  levied  by  the  said  husband  and  wife ; 
but  that  the  same  rent  shall  remain,  descend,  revert^ 
or  come,  after  the  death  of  sudh  husband,  unto  such 
person  or  penA>n8  and  their  heirs,  in  such  manner 
and  sort  as  the  lands  so  leased  should  have  done,  if 
no  such  lease  had  been  thereof  made.'* 

In  the  granting  of  leases  under  the  above  statute  Uequiaitef. 
the  fi>llawing  particulars  are  requisite  to  be  com- 
plied with,  and  which,  if  not  in  fact  complied  with, 
will  vitiate  the  leases  by  virtue  of  the  statute ;  and  No  jmadie* 
since  ^those  leases  are  innovations  upon  the  commou  ^^"  ^ 
law,  and  are  sanctioned  only  by  a  particular  act  of  fiquity  to 
parliament  under  certain  terms  and  conditions,  if  f"^^^^ 
those  terms  and  conditions  be  not  strictly  pursued,  cases, 
to  as  that  the  leases  are  void  at  law,  a  Court  of 
Equity  has  no  jurisdiction  to  supply  the  omission  (a). 

1st.  The  subject  demised  must  be  manors,  lands,  Subjecu  de- 
tenements,  or  hereditaments.    The  reason  is,  that  it  i^  landi  or 
is  out  of  such  subjects  only  that  a  rent  can  be  re-  corporeal 
served  by  law,  with  proper  remedies  to  enforce  the  menu. 


'(«)  Cowp.  267 f  and  itaonymout,  2  Preenu  22i.    1  Scho.  and 
LcFroy.Tl. 
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payment  of  it  Of  things,  therefore,  which  lie  in 
grant  only,  as  fairs,  markets,  franchises,  commons, 
advowsons,  piscaries,  hundreds,  and  the  likje,  a  lease 
under  the  authority  of  this  statute  cannot  be  made, 
although  they  may  have  been  customarily  let  (a). 

But  it  seems  that  such  a  lease  for  twenty-one  years 
may  be  made  of  tithes,  although  they  lie  in  grant 
only,  because  they  are  a  tenth  part  of  the  profits  of 
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mised  for  21  l^nd,  and  the  profits  are  the  land  itself,  and  an  ac- 
years,  but  as  ^Jqq  ^f  j^jj^  j^j.  ^jj^  common  law  might  have  been 

It  seems  not  ^ 

for  lives—  brought  for  the  recovery  of  rent  reserved  on  a  de- 
mise of  them  for  years^  and  such  rent  will  pass  with 
the  reversion  (&),  and  bind  an  assignee  of  the  lessee, 
against  whom  the  like  action  will  lie.  But  as  no 
such  remedy  is  given  in  the  case  undeA:  consideration 
upon  a  lease  for  life  of  tithes,  it  would  seem  that  such 
a  lease  would  not  be  authorised  under  this  statute. 

2d.  The  subject  demised  must  have  been  most 
commonly  let  to  farm,  or  occupied  by  tenants  by  the 
space  of  twenty  years  next  before  the  lease  made. 

If,  therefore,  the  lands  have  been  let  for  eleoen 
years  at  one  time,  or  at  difierent  times  within  that 


and  why. 


Lands  let 
during  1 1 
within  the 


last  fio  years  penod,  it  Will  be  suflScient  (c) ;   but  such  lettines 

preceding       *  _  .  _     _  ^  .      i     /* 

the  act,  suf.  must  have  been  made  by  persons  seised  of  an  estate 
ficient.  of  inheritance  (rf). 


Copyholds 
witnm  it. 


The  statute  does  not  require  that  the  property 
should  have  been  let  upon  lease,  so  that  tenancies  at 
will  are  sufficient ;  and  it  has  been  determined  that 


(d)  Co.  Litt.  44  h.  Touchst  278.  Co.  Litt.  47.  (i)  Bailey 
V.  Welb,  3  Wils.  25.  Tipping  v.  Grover,  Raym.  18.  (c)  See 
infra  under  title  '<  Leasing  powers  in  deeds.  &c."  as  to  lands  once 
let  under  a  long  term  expiring  within  the  twenty  yean,  and  the 
lands  not  let  again.        (<Q  Touchst.  278. 
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demises  by  copy  of  court  roll  for  lives  or  for  years  Leabbs. 
are  sufficient  lettings  to  farm  within  the  statute  (^r).  Qf^i^^^^ 
But  the  deitiise  under  the  authority  of  that  act  must  tsiatt  under 
be  made  by  deed  indented  {h\  as  in  general  cases  g^  ^*  ^8. 

after  mentioned.  But  the  lease 

3d.  The  property  demised  must  be  of  an  estate  of  must  be  by 

.'  •       ,-  •     .V         •/•  •      r  J  r       1      1.      J  indenture. 

mhentance  m  the  wife,  or  m  her-  and  her  husband 
jointly. 

If,  therefore,  the  inheritance  be  in  the  husband,  If  the  wife 
the  wife  having  an  estate  for  life  only,  a  lease  under  ufg^oX    "^^ 
the  statute  will  not  bind  her  (c).  ?uch  estate 

And  it  must  be  obserA^ed  that  the  statute  renders  |jje  ^ct. 
valid  the  leases  granted  under  its  authority,  against  And  the  act 
the  husband  and  wife  and  their  heirs  only,  so  that  persons  in 
when  the  inheritance  determines,  as  in  the  iustance  reversion  w 
of  an  intail  by  a  failure  of  issue,  such  leases  also 
determine,  and  are  void  against  the  persons  in  re- 
mainder or  reversion,  except  silich  remainder  or  Exception, 
reversion  be  limited  to  or  be  in  the  lessors,  or  one 
of  them,  in  either  of  which  cases  the  leases  will  be 
valid  during  the  term  {£). 

4th.  The  lease  must  be  made  by  deed  indented; —  Tlie  statute 

A  deed  polU  therefore,  is  insufficient;  but  if  the  ^e'o  be"" 
deed  be  actually  indented,  which  supposes  a  coun-  by  indenture, 
terpart,  it  is  immaterial  whether  the  deed  begins  or 
not,  as  is  usual,  with  the  words, ."  this  indenture**  (e). 

5th.  The  lease  must  be  sealed  by  the  wife,  and  And  to  be 
she  and  her  husband  must  be  named  parties  to  it.      wife. 

6th.  The  lease  must  be  a  lease  in  possession  and  ,^'*^  ^P  ^®  * 

*  lease  m  pos- 


session. 


(a)  Moor,  759.  Tusftian  ▼.  Roper.  Jones,  29.  Co.  Litt.  44  b. 
The  Dean  and  Chapter  of  Worcester's  case.  6  Rep.  97.  (^)  Gilb. 
Ten.  180.  (c)  Co.  Litt.  44,  note  2.  (d)  Touclist.  280, 
Godb.  9.         (f )  Co.  Litt.  143  h.  229. 

VOL.  -I.  H 
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Leases.       not  in  reversion,  or  according  to  the  statute,  to  com- 
Ofwifes       Bienee  from  the  making;  or  the  day  of  the  making 

esMe  under     of  it. 

stoi*  S2  Hen,         a     i  •  *  -■•■  •  1.1 

8,  c.  28.  ^3  leases  m  possession  and  m  reversion  under  the 

statute,  and  under  private  powers,  are  in  relation  to 
this  requisite  subject  to  the  same  rules,  the  considera- 
tion of  both  must  be  here  blended. 

When  leases      If,  then,  the  lease  have  no  date  or  an  impossible 

2J|2^°^     one,  it  commences  from  the  delivery. 

dates,  or  im*      If  the  lease  have  a  proper  date  and  be  delivered 

possible  -  \ 

dates,  or  no   upon  the  same  day,  without  mentioning  when  it 
^tTdat'd!^^  shall  begin,   it  commences  from  the  delivery  (a), 

which  will  be  presumed  to  have  been  made  on  thct 
day  of  the  date,  untU  the  contrary  be  proved  (A). 

If  the  lease  be  made  for  twenty-one  years,  or  for 

three  lives,  from  the  making,  or  from  its  sealing  and 

delivery,  or  from  henceforth,  it  wiH  commence  from 

delivery,  whether  it  be  with  or  without  date  (c). 

Andofleases      And  if  a  lease  be  ante  dated,  and^the  contents  im- 

ani?  in  revor^  P^^  *^^*  i*  ^^  *^  begin  from  a  day  subsequently 
«^>^-  to  its  date,  still  if  the  deed  were  not  executed  until 

after  that  day  it  would  be  good  as  a  lease  in  posses- 
.    sion,  since  its  legal  effect  and  operation  commenced 
from,  and  not  before  its  execution  (df). 

But  in  all  cases  where  a  power  authorises  leases  to 
be  granted  m  possession^  if  the  lease  granted  in  pur- 
suance of  it  happen  to  be  made  to  commence  and 
actually  commences  upon  the  day  subsequent  to  its 
date,  or  after  the  determination  of  a  prior  unexpired 


{a)  Co.  Litt  46  i.  {b)  Cro.  Jac.  264.  {c)  Norris  v.  the 
Hundred  of  Gawtry.  Hob.  140.  Co.  Litt.  46  d.  (d)  Ambl. 
740.    4East»477.    10  East,  427. 
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lease,  such  new  lease  will  be  void ;  because  it  is  a  Lkases. 
lease  in  reversion  (a).  ^^  .?!. 

'   The  strictness  which  prevails  upon  this  subject  estate  under 
will  appear  from  the  following  case :—  g  ^^'  |g    ^* 

^,  tenant  for  life,  had  a  power  of  leasing  for  "" 
twelve  years  in  possession  and  not  in  remainder, 
reversion,  or  expectancy.  A^  by  indenture  dated 
and  executed  upon  the  29th  day  of  March,  1798, 
demised  the  lands  in  tillage  from  the  13th  oi  February 
preceding,  the  pasture  grounds  from  the  5th  of  April 
next  following,  and  the  residue  of  the  premises  from 
the  12th  of  Matf  then  next,  for  twelve  years  from 
those  several  periods.  Although  the  lease  was  au- 
thorised by  the  custom  of  the  country,  yet  the  Court 
xlecided  that  the  lease  was  void  in  totOj  it  being  a 
lease  in  reversion,  since  it  was  made  to  commence  as 
to  two  third  parts  of  the  premises  from  periods  sub- 
sequently to  the  date  and  execution  of  the  lease, 
which  was  contrary  to  the  express  words  of  the 
powet(6). 

In  the  ancient  cases  much  nicety  and  subtlety  In  relation  to 
prevailed  in  instances  wheii  the  leases  were  made  to  J^cUeases 
begin^owi  the  dates,  and  when  from  the  days  of  the  n>ade  to  com- 
dates,  and  it  was  understood  from  those  cases  that  the  dates, 
the  words  from  the  date  included  that  day,  so  that  a  ^^  ^'^^"iJ*^ 

•^  days  of  the 

lease  containing  these  expressions  by  beginning  upon  dates,  are 
that  day,  would  not  be  a  lease  in  reversion ;  hence  ^^°**^®'®  • 
a  lease  so  made  under  the  authority  of  the  statute 
would  be  good  and  binding*  It  was  also  understood 
from  those  cases  that  the  words  ^^irom  the  day  of 
the  date'*  excltided  that  day,  so  that  such  a  lease 
would  not  be  authorised  by  the  statute  as  being  a 


(«)  5  Terra  Rep.  567.      {h)  Doe  d.  AHen  t.  Calrert.  2  East,  S76, 

H  2 
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Leases,       lease  in  reversion,  and  it  would  not,  therefore,. bind 

Of  wye's       *^®  ^^^  ^^  ^^  persons  claiming  under  her. 
estate  under       The  cases  above  referred  to  cannot  be  reconciled, 
8,  c.  28.      *  ^^t  t^^y  w^^G  considered  by  Lord  Mansfield  and 
"^  the  other  Judges  of  the  Court  of  King's  Bench,  in 

the  case  of  Ptigh  v#  Duke  qf  Leeds^  below  stated, 
in  which  case  those  subtleties  and  distinctions  were 
duly  considered,  and  afler  mature  deliberation  upon 
the  old  decisions,  the  Court  determined  that  the 
words  "from  the  date,"  and  **  from  the  day  of  the 
date,''  were  of  the  same  import,  and  that  they  in- 
cluded the  day  of  the  date,  and  might  or  might  not 
do  so  in  other  cases  according  to  the  subject  matter; 
the  Court  justly  observing,  that  the  construction  so 
given  was  in  support  of  the  deeds  of  parties,  and  to 
give  effect  to  their  intention ;  but  that  the  other 
construction  was  a  subtlety  to  overturn  property, 
and  to  defeat  that  intention,  without  answering 
any  good  end  or  purpose*  The  case  of  Pugh  v.  The 
Duke  qf  Leeds  (a)  was  to  the  following  effect : — 

A  lease  for  twenty-one  years,  under  a  power  to 
make  leases  in  possession  for  that  term,  was  made  to 
commence  "from  the  day  of  the  date."  Upon  a 
case  stated  for  the  opinion  of  the  Court  of  King's 
Bench  on  the  validity  of  the  lease,  as  one  in  pos- 
session, it  was  decided  that  the  lease  was  good: — 
1st,  upon  the  intention  of  the  parties; — @dly,  upon 
the  generally  received  sense  and  acceptation  of  the 
words  themselves; — and  8dly,  ]>ecause  the  word 
^*from"  might,  in  the  common  use,  and  even  in  the 
strict  propriety  of  language,  mean  either  inclu&ve 
or  eavlusive. 


(a)  Cowp.  714 ;  see  also  5  Term  Rep.  567.     10  East,  431 
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Hence .  it  is  to  be  inferred,  that  whether  a  lease  Leases. 
for  years,  under  the  statute  of  Henrjr  the  eighth,  be  q7^*, 
made  to  commence  from  the  making,  or  the  date,  or  estate  under 
the  day  at  the  date,  it  will  be  good  as  a  lease  in  g%'  28.   *** 
possession. 

And  with  respect  to  leases  for  three  lives,  made 
under  the .  authority  of  that  act,  and  expressed  to 
commence  A'om  the  days  of  the  dates,  it  is  presumed 
that  they  would  be  good  although  possession  were  de- 
livered on  the  same  days  (as  they  would  be  valid  if  pos- 
session were  deferred  till  a  subsequent  period  (a) ; ) 
but  which  could  not  be  so  if  the  "  days  of  the  dates** 
were  to  be  considered  exclusive  of  the  days  upon  ' 

which  the  leases  appear  to  be  dated ;  for  if  such  were 
to  be  the  construction,  then  as  the  leases  were  not  to 
begin  until  the  days  next  following,  tlie  operation  of 
the  livery  would  be  suspended  during  the  days  of  their 
dates,  and  the  leases  must,  therefore,  commence  in 
JhturOf  viz.  the  next  subsequent  days,  which  the  law 
does  not  allow  in  cases  of  freehold  interest.  In  that 
event,  therefore,  a  lease  so  made  and  intended  to  be 
protected  by  the  statute,  would  be  defeated.  The  leases 

7th.  The  leases,  must  not  be  made  without  im-  ™ithoutlm! 
peachment  of  waste.  peachment 

Oi  waste 

If  a  lease  be  made  without  impeachment  of  waste  either  by  ex- 
in  express  terms,  there  can  be  no  doubt  as  to  its  PJ^**  P'^^*" 

*  Bion  or  by 

mvalidity  against  the  wife  and  her  issue.  operation  «f 

The  consequence  will  be  the  same  if  it  be  so 
framed  as  to  prevent  the  lessee  from  being  made 
liable  to  waste ;  so^  that  if  the  lease  were  made  for 
life,  with  remainder  to  B  for  life,  it  would  not  be 
authorised  by  the  statute ;  because  during  the  con- 
tinuance of  the  remainder  to  i3,  the  first  tenant 


(a)  Freeman  v.  West,  2  Wils.  165. 
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Leases.  for  life  would  not  be  liable  to  an  action  of  waste, 
Oftoife'i  which  is  prevented  by  the  interposition  of  JB's  re- 
estate  under  mainder  for  life ;  and  although  it  has  been  alleged, 
8,  c.  28.   ^**  ^^^  *  lease  to  a  man  for  the  lives  of  three  other 

persons  is  in  the  same  predicament,  since  if  he  die 
during  the  continuance  of  any  of  the  lives,  the  per- 
son succeeding  to  the  possession,  called  an  occupant^ 
would  not  at  the  common  law  be  punishable  for  waste ; 
yet  such  objection  is  without  foundation,  for  an  action 
of  waste  may  be  sustained  against  the  occupant  upon 
the  statute  of  Gloucester^  chapter  the  fifth,  which 
gives  that  action  against  any  person  holding  in  any 
manner  for  life  or  years,  and  the  occupant  holds  for 
term  of  life  (a). 
They  must  8th.  The  leases  must  not  exceed  twenty-one 
5^*r  for '  years,  or  three  lives. 

uves,  Hence  it  appears  that  there  cannot  be  two  leases 

granted  of  the  same  property,  the  one  for  years  and 

the  other  for  lives,  but  one  lease  only ;  and  if  that 

be  for  lives,  it  may  be  made  either  to  one  person 

during  the  lives  g£  three  other  persons  in  esse,  or  to 

three  persons  for  their  own  lives  (b) ;   so  also  leases 

made  for  less  periods  than  twenty-pne  years,  or  three 

be  any  ex-     lives,  are  good  under  the  statute  (c).    And  it  is  to 

r^eswill  be  ^®  noticed  that  if  in  the  demise  there  be  an  excess 

void  in  toto    of  duration  not  warranted  by  the  act,  as  for  Jour 

kaws  under  1^^^^*  ^^  ^^^  fif^  years,  the  lease  will  not  at  law  be 

the  act.  •  valid  under  the  statute  during  three  of  the  lives,  or 

A  lease  for  for  twenty^one  years,  but  would  be  void  in  toto  (rf). 

minable  on  Suppose,  then,  a  lease  by  husband  and  wife  to  be 

lives  not  .  , . . 

i^thin  the  ^^j  g  j^^p  3^^        ^^  ^^^^  ^  jj^^  ^^^^  j^  ^^    ^jx^^, 

ham  V.  Haicoipbe,  7  Tenn  Rep.  71S.  (c)  Isherwood  v.  Old- 
know,  S  Selw.  and  Maule^  382.  5  Rep.  6  6.  8  Rep.  70  h, 
(d)  Touchst.  277, 
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granted  for  ninety-nine  or  for  sixty  years,  if  tibey  Lbasm. 
should  so  long  live,  or  determinable  upon  three  Uves ;  q7^», 
would  this  be  a  lease  within  the  statute?    It  is  atatetrnder 
presumed  tiiiat  it  would  not; — 1st,  because  the  act  3^^]^. 
distinguishes  between  termr  for  years  and  terms  for 
lives,  and  intended  that  those  different  interests 
shoidd  not  be  blended  in  one  lease,  although  the 
duration  of  the  lessee's  interest  could  not  exceed 
one  of  the  periods  prescribed  by  the  statute  9 — ^Sdly, 
because  the  act  intended  that  if  the  lease  granted 
was  for  tfearSy  it  should  not  by  possibility  exceed 
twenty-one  years ;  but  in  thex^ase  supposed  it  might 
endure  for  ninety-nine  or  for  sixty  years  ;— Sdly,  be- 
cause such  a  lease  is  neither  for  twenty-one  years, 
nor  for  three  lives ; — ^and,  lastly,  because  under  «n 
ordinary  power  to  lease  for  three  lives  or  twenty'^one 
years,  a  lease  for  ninety-nine  years,  determinable 
4ipon  three  lives,  would  not,  as  it  has  been  adjudged, 
be  a  due  execution  of  the  power  (a). 

I  am  aware  that  in  BacorCf^  Abridgment,  under  the 
title  **  Leases''  (i),  it  is  considered  that  such  a  lease 
would  be  good  under  the  statute,  but  the  authorities 
there  referred  to  do  not  appear  to  warrant  the  con-^ 
elusion.  In  Smitii  y«  Trinder  (c)  the  point  was  not 
made  or  discussed  4  and  in  Whitlcck^s  case  (d)  no^ 
particular  kind  of  lease  is  mentioned,  the  power 
th6re  being  to  ^rant  leases  generaUy  in  possession  or 
reversion,  &o  as  that  they  did  not  exceed  three  lives 
or  twenty-one  years ;  any  lease  therefore  not  exceed- 
ing those  limits,  whether  for  terms  for  years  only« 
or  for  terms  determinable  upon  lives,  were  wittin 

fi)  Brune  ▼•  Prideaux,  10  East,  15&  Toachst  ^7.     {h)  Page 
69.        (c)  Gro.  Car.  22.        (d)  8  Rep.  69  b. 


104 

Leases. 

Of  wife  9 
estate  under 
Stat.  32  Hen. 
8,  c,  28. 


Old  leases 
must  have 
expired,  or 
be  surren- 
dered within 
a  year  after 
the  new  ones 
are  granted. 

This  surren- 
der may  be 
conditional, 
viz.  that  the 
new  leases 
be  granted 
within  a  cer* 
tain  time. 


The  Husband's  PtMer  over     [Chap.  S. 

such  power*  But  the  power  by  the  statute  is  more 
restricted,  it  empowers  leases  only  for  a  limited  term 
of  years,  or  for  a  term  of  three  lives,  and  then  with* 
draws  its  protection  from  leases  granted  for  either  of 
these  terms;  i.  e.  from  the  former  if  it  exceed  twenty- 
one  years,  and  from  the  latter  if  not  made  according 
to  its  directions.  The  author  of  Touchstone  asserts* 
it  to  have  been  resolved,  that  if  tenant  in  tail  make 
a  lease  for  ninety  years,  determinable  upon  three 
lives,  stich  lease  was  not  warranted  by  the  statute  {a) ; 
and  in  Bmne  v.  Prideaua^^  before  referred  to  (i), 
it  appears  that  -successive  tenants  for  life>  when  in 
possession,  were  authorised  to  lease  for  any  term  or 
number  of  years  not  exceeding  twenty-one,  or  for 
the  life  or  lives  of  any  one,  two,  or  three  persons, 
so  as  no  greater  estate  than  for  three  lives  should  be 
at  any  one  time  in  being  in  any  part  of  the  premises; 
and  the  Court  determined  that  the  power  merely 
authorised  a  lease  for  twenty-one  years,  or  a  lease 
for  three  lives,  and  that  leases  granted  under  the 
power  for  ninety-nine  years,  determinable  upon  lives, 
were  void  in  toto,  and  not  even  good  at  law  for 
twenty-one  years. 

9th.  Old  leases  are  required  either  to  have  expired 
when  the  new  ones  are  granted,  or  to  be  surrendered 
within  one  year  afterwards. 

If  the  old  leases  be  not  expired  they  may  be  sur- 
rendered absolutely,  or  upon  a  condition  or  engage- 
ment that  the  new  grants  be  made  within  a  limited 
time,  as  within  a  month  or  a  week,  and  if  the  con# 
dition  be  complied  with,  /.  e.  the  new  leases  made 
within  the  time,  they  will  be  binding  under  the 


(a)  Touchst.  277.         (*)  10  East,  158, 187. 
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authority  of  the  statut€H(fl)  j  for  a  surrender  in  tim  LiAaig. 
is  sufficient,  and  by  the  acceptance  of  the  new  the  qT^^*^ 
old  leases  are  surrendered  and  endedy  the  word  used  ^ttate  under 
in  the  statute.    It  will  make  no  difference  if  the  g,  c.  28.   ** 

new  leases  be  made  to  commence  at  a  future  time,    

since  if  they  be  accepted  at  the  period  when  it  ^^^""^  '^ 
arrives,  the  old  leases  will  then  determine  and  the 
new  commence  (fr).    But  the  new  leases  must  be 
competent  under  the  statute  to  pass  the  interest  ^      „  . 

,  Cfwcellation 

intended }  for  if  not,  then  the  acceptance  of  tbem  of  the  old 

cannot  be  a  surrender  of  the  old  leases  (c) ;  neither  J^Ser?^*'^* 

will  cancellation  be  a  surrender  of  them,  for  the 

statute  of  the  S9th  of  Charles  the  second,  chapter  3, 

expressly  declares  that  no  lease  of  any  lands  or  houses 

shall  be  surrendered^  unless  by  deed  or  note  in  writings 

signed  by  the  party  or  his  legally  authorised  agent. 

And  if  a  lease  be  cancelled  with  a  view  to  its  sur* 

render,  upon  the  faith  and  validity  of  a  new  lease 

granted  under  the  statute  or  other  power,  in  that 

case,  if  the  second  lease  be  defective  and  void,  then 

the  first  will  be  considered  as  never  having  been 

surrendered,— ^first,  because  the  cancellation  had 

not  that  effect,  and  secondly,  because  the  new  lease 

should  not  so  operate  contrary  to  the  intent  of  the 

parties,  who  merely  agreed  upon  the  surrender  of 

the  old,  in  contemplation  of  the  validity  of  the  new  Recital  in 

lease ;  and  although  the  new  and  void  instrument  leiLaTthat 

should  recite  that  it  was  granted  in  part  considera*  ^®  ^^^  ®°^ 

n     t         1  1    1  .1^  were  surren- 

uon  of  the  surrender  of  the  old  lease,  still  such  dered  will 
recital  will  not  have  the  effect  of  a  surrender  of  the  f<>^«»^«nt 

to  a  Bur^ 

first  lease ;  the  words  or  expressions  not  importing  a  render. 

# 

(tf)  Wilson  V.  Carter,  2  Stran.  1201.     (6)  Poph.  9.   Plowd.  106. 
(c)  Berkley  v,  The  Archbishop  of  York^  6  East,  86. 
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LsAsxjk  surrender  at  that  time»  but  &  past  inefl^tual  surren- 
^7^.        der ;  and  such  words  will  be  confined  to  such  ante- 

Of  wife  9  ' 

euaie  under  cedent  act,  especially  as  a  contrary  construction 
8^.  28,  **  would  defeat  the  intention  of  the  parties,  and  operate 

to  the  prejudice  of  the  lessee  in  the  first  lease  (a). 
The  rent  10.  The  Statute  requires  a  rent  to  be  reserved 

served \o^^  y^orly  to  the  husband  and  to  the  wife,  and  to  the 
husband  and  heij.g  ^^f  ^^^  ^mSi^  according  to  her  estate  of  inherit- 

wife  and  her  .  ^ 

heirs :  ance  m  the  premises. 

but  if  not  so,  This  reservation  was  not  required  by  the  common 
STgoSd  ^^^  law  in  leases  by  the  husband  and  wife.  If,  therefore, 
the  conunon  no  such  rent  be  reserved,  so  that  the  lease  is  not 

law   &lc  fMiH 

why.    '        authorised  by  the  statute,  it  will  nevertheless  be 

good  during  the  marriage,  and  voidable  only  by  the 
wife  at  her  election  after  her  husband's  death  (h). 

The  rent  was  not  merely  intended  for  the  husband 
and  wife,  but  abo  for  their  successors  to  the  pro* 
perty;  and  so  strictly  has  this  reservation  been  re« 

Instance  of  a  quired,  that  it  has  been  determined,  that  if  a  lease 

of  r*^S     ^^  ^^^^  ^^^^  ^^^  V  tenant  in  tail  under  the 
according  to  statute,  the  ancient  rent  of  which  was  j£10,  and  the 

reservation  was  £5  yearly,  during  the  lessor^s  life, 
and  ^10  a  year  from  and  after  his  death,  the  lease 
would  not  be  binding  under  the  authority  of  the 
act ;  because  the  statute  requires'  the  "whole  of  the 
annual  rent  to  be  reserved  yearly  during  the  whole 
of  the  term,  and  it  not  having  been  so,  but  appor- 
tioned, the  f(mer  given  by  the  act  was  not  well 
executed  (c).  This  determination  has  been  ques- 
tioned, upon  the  ground  that  the  rent  might  have 
been  released  during  the  life  of  the  lessor,  and  that 

(a)  %  East,  ^.  (i)  Jackson  v.  Mordant,  Cro.  Eliz.  112. 
Hutt.  102.      (c)  MouDtjoy*8  case,  .5  Rep.  1.  6. 
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the  manner  of  reserving  it  could  not  prejudice  the  L«a8«». 
ksue;   but  admitting  that  to  be   so,  the  reasons  cfyfUy^ 
given  against  the  propriety  of  the  decision  do  not  ***«^«  ^^^der 
appear  to  support  it ;  for  the  lease  purporting  to  be  g,  c,  28. 
made  under  a  power  which  it  did  not  pursue,  it   ' 
follows  that  such  lease  could  not  take  effect  under 
the  authority,  and  that  it  was  in  consequence  so  &r 
void. 

1 1 .  The  rent  to  be  reserved  yearly  must  he  so  much  The  rent 
as,  or  more  t^ah  had  been  customarily  paid  or  3delded  as  had  been 
withm  twenty  years  next  before  the  leases  were  made,  cuatomarily 

What  shaSl  be  considered  the  rent  to  be  reserved  twenty  jean 
when  it  has  fluctuated  within  the  twenty  years,  has  J^^  ^antL? 
been  rendered  uncertain  by  the  conflicting  opinions  of  the  lease^ 
of  eminent  judges,  upon  the  construction  to  be  put 
upon  the  terms  **  ancient  or  acctestomed  rent."  In 
Morrice  v.  Antrobus(a\  Hale,  Ch.  B.  after  observ- 
ing that  the  statute  of  Henry  the  eighth  was  a 
pattern  for  the  exposition  of  the  ISth  of  Elizabeth, 
ehap.  10,  said  **  that  the  accustomed  rent  mentioned 
in  the  statute  ought  to  be  understood  of  the  rent 
reserved  upon  the  last  lease,  and  not  upon  the  first ; 
for  that  rent  having  been  altered  since,  cannot  be 
called  the  accustomed  rent.'*  In  Orby  v.  Mohun  (A), 
Holt,  Ch.  J.  coincided  in  opinion  with  Lord  Hale, 
and  considered  the  case  of  Morrice  v.  Antrobus  gf 
undoubted  authority,  and  which  never  could  be 
shaken  (c).  But  in  the  same  case  Lord  Cowper,  Ch. 
expressed  a  different  opinion,  observing  that  it  had 
been  said  *'  that  the  ancient  rent  is  certain  by  re- 
ferring to  the  last  rent  at  or  next  before  the  time  of 
the  settlement,  where  no  lease  was  in  being.    I  do 


(a)  Hard.  325.        («)  3  CJian-  Rep.  56.        (c)  Ibid,  p.  67. 
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Leases.        not  agree  to  that:**  and  he  put  this  case — "Sup- 

Ofwife'i  P^^^  *^®  lands  to  be  leased  once  at  a  greater,  and 
estate  under  twice  at  a  less  'Fent  J  I  take  the  rent  of  the  former 
S^c.2S.  ^  leases  to  be  the  ancient  rents,  for  the  last  might 
''""""'  be  made  by  the  person  that  had  the  fee,  who  is  not 
bound  to  reserve  the  ancient  rent,  but  may  let  it  for 
nothing  if  he  pleases  («)."  Such  are  the  different 
opinions  as  to  the  meaning  of  the  words  **  ancient 
or  accustomed  rents*';  and  when  they  are  applied 
to  the  statute  of  Henry  the  eighth,  it  is  presumed 
that  the  opinion  of  Lord  Ompet  will  be  found  to  be 
the  most  sound.  In  order  to  ascertain  the  fair  rent, 
and  to  guard  the  wife  and  her  heirs  against  the  im- 
provident leases  of  her  estate  by  her  husband  at  an 
undervalue,  the  act  itself  has  prescribed  a  rule  for 
ascertaining  the  rent  to  be  reserved,  viz.  that  rent 
at  the  least  which  the  premises  had  been  customarily 
letten  for  within  or  during  twenty  years  next  before 
the  lease  was  made.  This  appears  to  be  a  very  clear 
and  distinct  standard.  The  criterion  meant  to  be 
established  for  fixing  the  rent,  was  that  rent  at  which 
the  lands  had  been  let  to  tenants  during  the  greater 
part  of  the  twenty  years ;  it  was  to  be  an  average 
estimate.  Such  being  the  rule,  it  seems  that  JLord 
Qmyper^s  opinion,  when  applied  to  this  subject,  is 
the  right  one.  Thus,  if  lands  had  been  let  for 
^200  for  the  first  eleven  years  of  the  twenty,  and  at 
<£100  during  the  remaining  nine  years,  it  is  con* 
ceived,  that  the  .£200  would  be  the  accustomed  rent 
required  by  the  statute  to  be  reserved,  and  the  rent 
which  ought  to  be  reserved  in  a  lease  intended  to 
be  made  uiider  its  authority.     In  this  view  of  the 

(a)  3  Chan.  Rep.  p.  73. 
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question  Lard  Holt*s  observation^  in  regard  to  the  Lxaseb. 
different  amounts  of  the  rents  at  which  the  estate  q7^^,^ 
may  have  been  let,  applies,  viz.  ''that  the  mqjtcs  and  ettate  under 
minus  will  not  be  any  alteration  of  the  case,  nor  vary  g  ^'  ^s.  ^* 

it  one  way  or  the  other  (a).**  

The  statute  requires  the  accustomed  yearly  rent 
only,  or  more,  to  be  reserved,  but  does  not  mention 
at  what  times  of  the  year  it  is  to  be  paid. 

.  If,  therefore,  such  rent  be  reserved  yearly^  whether  ^^  ™*y  ^« 
it  be  made  payable  at  different  periods  of  the  year,  be  paid  once 
or  once  in  the  year  only,  the  lease  will  be  valid ;  *  ^^^* 
and  although  there  may  be  an  omission  in  not  re-  xheomusion 
serving  something  which  was  formerly  reserved,  yet  to  resenre  a 
if  the  thing  omitted  be  not  an  annual  render,  but  teraftothe 
collateral  to  the  rent,  it  seems  that  such  omission  '^'**  ^^  °®* 

*  accruing 

will  not  invalidate  the  lease,  since  the  accustomed  yearly,  will 
and  annual  rent  is  yearly  reserved,  as  the  statute  ^^^  ^ 
requires. 

Accordingly,  in  a  case  supported  by  this  statute.  Instance, 
and  applicable  to  leases  made  by  husband  and  wife 
of  her  estate,  A  being  seised  in  right  of  his  church 

« 

of  a  manor  (of  which  B  held  lands  for  life,  at  an 
ancient  rent  of  85.  %d.  payable  quarterly  and  heriot- 
able  at  the  tenant's  death ;  and  copyholds  holden  of 
the  manor  were  grantable  by  custom  for  three  lives), 
demised  the  lands,  upon  the  death  of  B,  to  C  for 
three  lives,  reserving  the  ancient  rent  half-yearly^ 
but  not  reserving  any  heriot;  nevertheless  the  lease 
wap  holden  to  be  good  under  the  statute  (b).  ^. 

If  the  rent  were  accustomed  to  be  paid  in  com^  ment  of  the 
gold,  or  silver,  it  must  be  so  reserved,  or  it  might  be  ^e  rweiwd* 

in  kind, 

(a)  3  Cban.  Rep.  p.  67%        (b)  Baugh  y.  Haynes,  Cro.  Jac.  76 ; 
also  5  Rep.  4  b.    Palm.  106.    6  Rep^  SB.    Ambl  740. 
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Leases.  prejudicial  to  the  wife,  or  her  heirs,  in  consequence 
OfwM0  of  a  depreciation  in  the  values  of  the  media  through 
eitaie  umder  which  the  rent  is  reserved  to  be  paid ;  so  that  if  the 
8,  c.  28.        ancient  rent  was  payable  in  gold^  it  must  not  be 

reserved  in  silver  (a). 
and  the  .  The  rent  reserved  must  be  specified  in  the  lease; 

IJI^g^^^^  for  if  the  reservation  merely  foDow  the  general  terms 

or  language  of  the  statute,  it  will  not  be  sufficient. 
It  has,  therefore,  been  adjudged,  that  reservaticms 
Whatinsuf-  "rendering  the  ancient  annual  accuBtomed  yearly 
ficiept  speci-  rent,  and  the  rents  and  servicer,  at  the  days  and  times 
fromuTOcr-  usual  and  accustomed,'^ — or  thus,  "yielding  and 
tainty.  paying,  therefore,  the  respective  old  and  accustomed 

yearly  rents,**  are  not  the  reservations  intended  and 

required  by  the  statute  (b).    The  reason  is,  that  the 

persons  succeeding  to  the  property,  and  to  be  bound 

by  the  lease  under  the  act,  ought  to  know  what  the 

ancient  rent  is,  so  that  without  hazard  or  diflSculty 

they  may  be  enabled  to  use  the  means  necessary  to 

enforce  the  payment  of  it  if  it  were  withheld,  which, 

without  such  specification,  they  might  experience 

great  vexation  and  difficulty  in  obtaining. 

Yet  if  the  Yet  although  the  rent  happen  to  be  reserved  in 

amount  can    ^^^  general  terms,  still  if  the  reservation  aflbrd  a 

be  ascer-       standard  by  which  the  certain  amount  of  the  rents 

tainedythe  .  •       ■■      i  n 

lease  will  be  m&y  be  ascertained,  that  reference  will  support  the 
good.  lease.    Thus,  if  the  reservation  be  of  a  particular 

Instance.       sum  per  acre,  that  will'  be  sufficient ;  for  when  the 

number  rf  acres  are  known,  the  amount  of  the  rent 

can  be  easily  ascertained  (c). 


(a)  5  Rep.  4  and  5  h.  (h)  Cro.  Car.  95 ;  and  see  ta/ro,  title 
<*  Leases  of  Wife's  Estate  under  Powers  in  Deeds^  &c.''  and  1  £q. 
Ca.  Abr.  848.  (c)  S  Ch.  Rep.  76 ;  and  l%annon  ▼.  Bradstreet^ 
1  Scho.  and  Lefroy,  52. 
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It  has  occurred  that  the  property  demised  by  one  Leascs. 
lease  under  the  statute  has  consisted  of  lands,  some  q7^*, 
of  which  have  been  customarily  demised  as  required  estate  under 
by  it,  and  some  of  them  not  so  demised :  also,  in  3^  J  ^^ 
other  cases,  it  has  happened  that  lands  usually  letten 
separately,  and  at  different  rents,  have  been  blended 
in  one  lease,  and  the  ancient  rents  have  been  re- 
served in  the  gross  yearly  sum. 

In  ihe^rst  case,  if  the  ancient  rent  be  reserved  in  When  ]and», 
respect  of  the  lands  which  have  been  customarily  un^er  the 
let,  and  a  rent  for  the  remainder,  the  lease  wiU  be  ^^  ^^ 

others  not  to, 

good  as  to  the  lands  which  had  been  usually  de-  arecom- 
mised  (a).    But  if  the  ancient  rent  be  not  so  sepa-  o™^^J*JjJ" 
rately  reserved,  then,  since  both  the  ancient  and  the  ancient  rent 
new  rents  are  entire,   and  issue  out  pf  the  whole  separately 
property  demised,  so  as  it  cannot  be  said  that  the  reserved  out 

t  n  t      t       t      '  ^^  ^^  lands 

ancient  rent  is  reserved  out  01  the  lands,  m  respect  customarily 
of  which  it  was  usually  paid,  the  lease  will  be  void,  |f^^^^»  ^ 

•^  *       '  demiseable 

i.  e.  not  authorised  by  the  statute ;  and  the  same  under  the 
result  will  follow,  as  it  has  been  decided,  if  the  old  *^'*^* 
rent  only  be  reserved  and  made  payable  out  of  all 
such  lands ;  for  in  that  case  the  rent  is  not  properly 
reserved  out  of  the  lands  customarily  letten,  but  it  is  And  when 
entire,  and  issues  out  of  those  lands,  and  the  lands  ^"?d«  com- 

'  prised  and 

demised  which  had  not  been  customarily  letten  (0).  customarily 
In  the  second  case,  viz.  the  blending  in  one  lease  J,^^  jj^^^^^ 
of  two  farms  usually  demised  separately,  and  reserv-  the  stat.  are 

^«  •      ^         ^     •  1  'x  1.      1-  demised  in 

mg  the  ancient  rents  in  one  yearly  sum,  it  has  been  ^ne  lease, 
considered  that  such  a  lease  is  not  within  the  statute,  'f»^^*  that 

-  the  ancient 

and.  therefore,  not  protected  by  itj  because  each  rents  should 
farm  is  liable  to  the  whole  rent,  the  reservation  not  ^^^^^^^^^h 

directing  (as  it  ought  to  have  done)  such  proportions  farm  sepa- 
rately. 

(a)  Tanfield  ▼.  Rogers,  Cro.  Eliz.  340.        (b)  Ley.  74»  77. 
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Lbasks.        of  it  to  be  borne  by  each  farm  as  were  reserved 
Of  wife' 9       when  demised  separately  {a), 
eitaie  under       But  suppose  a  lease  to  be  made  of  on^  erf  two  farma 
8,V.  28.   ^  (both  of  which  prior  to  the  statute  had  been  usually 

demised  together  at  one  rent  of  <£200)  reserving  the 

Distin  ti  n  ^^^  ^®^*  ^^  ^200,  such  lease  would,  as  it  seems,  be 
as  to  resenr-  protected  by  the  statute,  becaui^e  the  old  rent  and 

w^eiToneof  ™^^®  "®  reserved  upon  the  farm  demised.  The 
two  farms      contrary,  however,  would  be  the  case  (as  it  is  con- 

tnat  were 

customarily  ceived)  if  both  the  farms  had  been  demised,  and  the 
let  together,  ^hole  rent  had  been  reserved  out  of  one  of  them, 

IS  alone  de- 
mised at  the  since  that  would  not  be  a  reservation  ad  required  by 

and  when  '  *^®  Statute,  and  might  be  injurious  to  the  wife  and 
both  of  them  her  successors,  by  narrowing  their  security  for  the 
and  the^  ^  Teutj  if  not  paid,  but  which  could  not  happen  in  the 
whole  rent  former  case,  since  the  farm  not  demised  (supposing 
out  of  one  it  to  be  the  wife's  estate)  would  belong  to  her  sur- 
^^y*  viving  her  husband,  and  to  her  issue  after  her  death, 

and  the  demise  of  the  other  farm,  at  so  great  aa 
advance  of  rent,  was  beneficial  for  her  and  her  issue; 
but  in  the  second  case,  this  reasoning  does  not  apply, 
as  both  farms  are  included  and  would  be  bound 
during  the  term,  if  the  lease  were  valid,  and  then 
such  prejudice  as  above  j^uded  to  might  result  to 

STsutute  *^^  ^^®  *^^  ^^^  issue,   by  exempting  one  of  the. 

does  not  &rms  from  the  payment  of  any  rent  (i). 

demise  of  a  ^^  ^^  ^^  unsettled  question  whether  the  husband 

part  of  a  and  wife  can  irnint  by  a  lease,  under  thu  authority 

farm  custo-       ^-  '^  \     nt  i.ii» 

marily  letten  01  the  Statute,  a  parcel  of  her  estate  which  has  been 
^?on  rfS;  customarily  demised  entire,  reserving  a  due  proper- 
old  rent  pro  tion  of  the  old  rent  that  had  b^en  reserved  upon  the 


rata. 


(a)  1  Kep.  139  a.     6  Rep.  5  and  6.        (b)  See  Pullexf.  176» 
2  Mod.  57.    8  Keb.  192. 
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whole.  It  is  presumed^  hawever,  that  such  a  lease  Lbasbs. 
could  not  be  supported — 1st,  because  the  act  gives  Qf„uy*, 
no  direct  power  for  partitioning  the  lands  and  re-  estate  under 

jita^  S2  Hen 

serving  rents  pro  rato /--^dly,  because  the  statute  g  c.  28. 
contemplates  and  seems  to  provide  only  for  the 
leasing  of  such  lands  in  farms  which  had  previously 
been  let,  and  upon  which  farms  accustomed  rents 
had  been  reserved ; — Sdly,  because  the  consequence 
of  giving  to  the  act  a  different  •  construction  would 
be  to  defeat  its  intention,  which  was  to  secure  the 
reserved  rents  to  the  persons  succeeding  to  the 
farms ;  for  if  such  divisions  of  lands  into  farms,  and 
of  the  rents,  were  allowed,  such  of  the  lands  as  were 
not  included  in  the  new  leases  would  be  discharged 
from  so  much  of  the  old  rents  as  were  reserved 
in  such  leases^  and  then  if  from  the  insolvency  of 
tenants,  or  deficiencies  of  distresses  upon  the  pre- 
mises demised,  the  rents  reserved  could  not  be  re- 
covered, wives  surviving  their  husbands,  or  their 
heirs,  would  be  deprived  of  parts  of  the  old  rents 
which  the  statute  was  anxious  that  they  should 
receive  and  enjoy  afler  the  determination  of  the 
mfuriages  i  it,  therefore,  expressly  provided  **  that  As  to  hus- 
the  husband  should  not  in  any  wise  alien,  discharge,  J*^  aHen  aie*^ 
grant,  or  give  away  the  rent  reserved,  nor  any  part  rent  re- 
thereof,  longer  than  during  the  coverture,  without  it  ^^^^  ' 
was  by  ^f^  levied  by  the  said  husband  and  wife, 
but  that  the  same  rent  should  remain,  descend, 
revert,  or  gp^  afler  the  death  of  such  husband,  unto 
such  person  or  persons,  and  their  heirs,  in  such 
manner  and  9ort  as  the  lands  so  leased  should  have 
done  if  no  such  lease  had  been  thereof  made;" — 
and  lastly,  because  the  doubts  which  prevailed  upon 
the  validity  of  such  leases  r^ere  so  strong  as  to 

VOL.  I.  .  I 
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Leasbs.  induce  the  legislature  to  pass  the  act  of  39  and  40 
Of  wife" %  George  the  third,  chapter  41,  to  enable  Bishops^ 
^V\^!^    &c.  to  divide  their  ancient  farms,  and  reserve  the 

»tat,  32  Hen,  ' 

8,  c.  28.         old  rents  thereon  fro  rata;  the  provisions  of  which 

statute,  for  reasons  unknown,  were  not  extended  to 
the  estates  of  married  women.  In  addition  to  the 
above  observations  may  be  a^ded  the  authority  of 
the  author  of  TottcA^tone,  thus  expressed,  "If  tenant 
in  tail  of  land  let  a  part  of  it  that  hath  been  accus- 
tomably  let,  and  reserve  the  rent  pro  rata^  or  more 
than  after  the  rate,  this  is  not  a  good  lease  "  [a). 

Exceptions        There  are  exceptions  to  this  doctrine  from  ne- 

as  to  pro  rata  .  '- 

reservations,   cessity: — 

The  case  of       Thus,  in  the  'instance  of  coparceners,  if  one  of 

coparceners,   . •     ^^  -i  i_  •    j  j  ^t_ 

^  two  coparceners  m  tail  be  a  married  woman,  and  the 

lands  had  been  usually  let  for  ^100  a  year;  she  and 
her  husband  might  demise  her  moiety  at  the  rent  of 
j?50,  which  would  be  a  good  lease  under  the  statute, 
because  the  interest  in  coparcenary  is  created  by  the 
act  of  law ;  the  law,  therefore,  allows  of  a  demise 
and  reservation  of  rent  pro  rata  in  this  case  to  pre- 
vent any  prejudice  which  the  one  coparcener  might 
sustain  from  the  caprice  or  obstinacy  of  the  other, 
and  that  of  Again, — If  a  manor  had  been  generally  let  at  a 
the  escheat    ^^^^^  ^f  ^lo   and  a  tenancy  escheated,  the  manor 

ofatenancy,  •' 

&c.  might,  notwithstanding,  be  let  at  the  same  yearly 

rent,  although  the  rent  would  issue  as  well  out  of  the 
tenancy  never  in  lease  before,  as  out  of  the  mandr; 
so  that  it  might  be  justly  said  that  the  ancient  rent 
was  not  reserved,  as  required  by  the  statute.  The 
reason  governing  this  case  is  the  same  as  produced 
the  decision  in  the  last,  viz.  the  escheat  being  the 


{a)  Page  279 ;  sed  vide  Co.  Litt  44  b. 
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act  of  law,  or  of  God,  is  not  allowed  to  prejudice  Leases. 
the  rights  of  any  person  {a).  sfhU^and 

Having  minutely  considered  the  particulars  which  and  wife  ««- 
are  necessary  to  the  granting  of  good  leases  under  ^Xfl^Tccw- 
the  statute  of  Henry  the  eighth,  I  must  repeat  the  ^^y^^ces. 
observation,  that  if  they  happen  to  be  invalid  under  Leases  not 

rt  ,  .  supported  by 

that  act  from  not  following  its  directions  m  every  the  statute 
requisite,  and  the  wife  is  a  party,  such  leases  are  not  Jf^ered^iw^" 
void,  but  voidable  only  at  her  election,  or  at  the  leases  at 

1     j_»         i^  1^       t_   '  i  ,«_  -jj         common  law. 

election  of  her  heirs^  and  ave  to  be  considered  as 


«fc  the  common  law;  which  have  been  before 
treated  upon  (ft),  both  when  the  leases  were  for 
years,  and  when  for  lives,  together  with  the  con- 
firmation of  them  (c). 
in.  With  respect  to  powers  of  leasinsc  the  wife's  Husband  and 

^  ^  wife  s  power 

estate  reserved  to  husband  and  wife  in  private  of  leasing 
conveyances,  it  is  decided  that  such  powers  are  ^^d^f<l®«^' 
common  modifications  of  property  in  land,  and  are 
to  be  carried  into  effect  according  to  the  intentions 
of  the  persons  creating  them  (e/).  It  seems  to  be 
proper  and  also  useful  to  coUect  and  briefly  state 
in  thia  work  the  results  of  the  decisions  respecting 
the  construction  and  execution  of  such  powers; 
especially  as  they  are  connected  with  the  power  of 
leasing  under  the  statute  of  Henry  the  eighth, 
which  has  just  been  considered.  And  in  order  that 
the  whole  subject  of  leases  with  regard  to  the  wife's 
estate  may  be  treated  upon  together,  I  have  intro- 
duced the  present  section  in  this  place,  although 
in  strictness  it  may  probably  be  classed  under  that 

(a)  5  Rep.  5  and  6.  {6)  Ante,  sect.  1.  (c)  Touchst.  6,  7. 
Svproy  p.  90.  (d)  The  reader  will  find  the  form  of  a  leasing 
power  in  ^pend.  No.  1,  Vol.  ii.  also  a  fomi  of  a  lease  under  a 
power  in  Append.  No.  2. 

l2 
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Leasks.  part  of  this  work  which  treats  of  the  disabilities  of 
Bylutsband  Coverture,  and  the  exceptions  to  them. 
and  wife  un^  All  the  particulars  required  by  the  power  of 
p/iwuecan^  leasing,  in  regard  to  the  instrument  executing  it, 
veyance^.  for  the  authenticating  of  such  instrument,  or  as  a 
Particulars  guard  against  imposition,  or  a  check  against  pre# 
S^tower^  <^ipitancy,  ought  to  be  strictiy  observed- 
be  observed.  If,  therefore,  a  seal  be  required,  it  must  be  fixed 
Seal.  ^Q  tiig  lease,  for  signing  will  not  be  equivalent  to 

Cofisent.       sealing  (a) ;  and  if  the  c<msent  or  approbatioii  of 

other  persons  be  required,  the  assent  of  ^  of  them 
must  be  obtained,  unless  by  the  terms  of  the  power 
the  consent  of  the  survivors  or  survivor  is  made 
sufficient  (i). 
Power  of  So  also  if  a  power  of  sale  be  given  to  three  trustees 

^  ^'  nominatim,  and  not  to  th&survivors  by  express  words^ 

and  one  of  them  dies,  the  power  cannot  k&  executed. 
But  it  would  be  otherwise  if  such  power  had  been 
given  to  them  by  the  description  of  trustees,  without 
particularly  naming  them  (c). 
Leasing  A  power  of  leasing  cannot  be  delegated  nor  ao» 

power  can  be  ^plprofM  .— . 
neither  dele-  C^^^^atea  .— 

gated  nor  ac-  Thus,  if  ^  and  ^  be  tenants  for  their  Uves  in 
^  ^^^^  succession,  and  a  power  of  leasing  be  given  to  A 
Instance.       during  his  life,  and  cfter  his  decease  a  like  power  to 

B;  although  A  convey  all  his  estate  to  jB,  yet  B 
cannot  execute  his  power  of  leasing  during  A's  life, 
nor  the  power  for  the  like  purpose  which  was  given 

Construction  ^ 

when  power  If  the  private  power  require  the  lands  to  be  such 
l^lTtohave  ^  ^*^  ^^^^  ^^^*  usually  let  within  the  last  twenty 

been  most         ■  - 

usually  let  (^)  Wright  ▼.  Wakeford,  17  Ves.  469.      {h)  Hawkjos  y.  Kemp, 

last  twenty  ^  ^^^  *^^'  ^^^  Townsend  v.  Wilson,  1  Bam,  and  Aid.  608. 
years.  (d)  Coxe  v.  Day,  13  East,  118. 
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years,  it  would  seem  that  such  power,  and  the  Leaw. 
power  under  the  statute  of  Henry  the  eighth,  would  j^^  husband 
receive  the  same  construction  in  this  respect,  and  ondwifeun' 
that  if  the  lands  had  been  let  during  eleven  of  the  prhate  con- 
twenty  years,  or  had  been  in  lease  for  a  long  term  ^^jfoncet^^ 
which  expired  within  the  last  nine  of  the  twenty 
years^  and  the  estates  not  relet,  they  would  be 
within  the  terms  of  the  power ;  the  word  "usually** 
being  applicable  as  trell  to  lands  continuing  in  lease 
for  a  Idng  period,  as  to  lands  which  have  been  re* 
peatedly  demised  for  short  terms  (a).    Again, 

When  the  power  is  general  and  authorises  lands  to  When  the 
be  demised  which  had  been  usuaUy  letten,  it  is  said  q^^  ^e 
that  they  must  have  been  let  twice  at  the  least  (h) ;  f state  to 

V  -"  have  been 

but  it  is  presumed  that  the  necessity  for  such  lettings  usually 
must  be  subject  to  the  above  observation  upon  the  J^®^  ^^^^^ 
constructioa  of  the  word  "  usually,'*  as  applying  to 
a  previous  single  demise  for  a  long  but  expired 
term,  and  that  the  only  question  would  be,  in  the 
djsence  of  a  particular  intention,  in  regard  to  the 
length  of  time  which  had  elapsed  between  the  ex- 
piration ot  the  term  and  the  creation  of  the  power ; 
and  probably  it  might  not  be  considered  incon- 
flistcM  with  the  general  intent  of  such  a  power,  if  in 
analogy  to  the  statute  of  Henry  tiie  eighth,  it  should 
be  held,  that  in  case  such  long  term  ended  within 
twen^  years  b^ore  liie  granting  c^  the  power,  the 
lands  comprised  in  such  expired  term,  although  not 
again  demised,  should  be  considered  as  lands  in  the 
sense  of  having  been  usually  let,  i.  e.  on  lease,  so  as 
to  be  indttded  within  the  terms  or  intent  of  the 
power. 


(«)  Vaugh.  28, 34t ;  and  tee  last  sect  p.  96.        (b)  2  Roll.  Abr. 
^h  ^S2,  pL  11, 1%  and  14. 
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Leases.  The  cases  next  noticed,  and  which  have  been 

By  husband  Considered  at  variance  with  each  other,  may  pro- 

and  wife  wn-  bably  be  reconciled  by  the  following  distinctions : 

pr\mtecon-  !•  When  the  power  of  demising  extends  to  all  the 

veyances.  lands  Settled,  and  requires  the  accustomed  rents  to 

When  the  be  reserved,  and  some  of  the  lands  happen  not  to 

power  to         -  -  ,         .       -  ,      .  . 

lease  ex-  have  been  let  j  in  that  case,  as  the  intention  appears 

r"ds  ^^  all  ^^  ^^^  ^  general  power  of  leasing  the  whole  property, 

and  others  and  it  is  practicable  to  reserve  the  accustomed  rents 

letten^Te.^  upon  such  of  the  lands  only  as  have  been  let,  the 

serving  the  power  will  be  considered  well  executed  by  leasing 

rents;  how  the  whole,  reserving  the  usual  rent  upon  such  of  them 

the  rent  g^  jjj^^  [jieen  let  j  for  the  qualification  annexed  being 

must  be  re- 

served  upon   inconsistent  with  the  power  given  to  demise  all  the 
tiie^r^^^^^  property,  the  law  of  necessity  only  requires  such 

qualification  to  be  complied  with  cypres.  And  with 
servation  of  respect  to  the  property  which  had  not  been  let,  it  is 
rent  in  re-  presumed,  that  it  would  be  required,  in  reference  to 
lands  not  the  intention  to  be  collected  from  the  power  and 
letten^         qualification,   that  the  fair  annual  value  of  such 

other  property  shoidd  be  reserved  for  the  benefit  of 
the  persons  in  remainder,  who  might  otherwise  be 
great  sufierers  by  determining  according  to  the  opi- 
nions of  some  judges,  that  such  property  might  bie 
But  the  na-    ^^^^  without  the  reservation  of  any  rent  (a). 
ture  of  the         2,  But  when  no  piuticular  intention  appears,  or 
may  excifud^e  when  it  appears  from  the  terms  of  the  power,  or  from 
such  a  power  the  particular  circumstances  of  part  of  the  property, 
prehending    (suppose  family  mansions  and  lands  always  occupied 

ImwJl^^et-    ^*^  *^^"^  ^y  *^^  owners),  that  the  power  was  me^t 
ten,  and  then  to  extend  the  privilege  of  leasing  to  such  lands  only 

clu^gUiem  ^  *^^  *^^  ^^  ^^^  capable  of  being  let,  or  were. then 
will  be  void    let ;  in  such  cases,  leases  will  not  be  a  good  execu- 

in  toio. 

(a)  See  Goodtitle  v.  Funucan,  Dougl.  564.    2  Roll.  Abr.  262. 
2  Lev.  150. 
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tion  of  those  powers,  if  they  include  property  which  I^baim. 
had  not  been  or  were  not  then  let,  or  were  incapable  «  kiuhimd 
of  being  let,  as  the  cases  may  happen.  and  wife  iw- 

Instances  of  the  Jirst  class  of  powers. — A  had  a  pri^^^ 
power  to  grant  leases  of  manors  and  lands,  or  of  anjf  veyances. 
part  or  parcel  of  them,  so  that  as  much  rent  or  more  Instances  of 
were  reserved  upon  each  lease  as  had  been  reserved  ^  powewf" 
in  respect  of  them  within  two  years  immediately 
preceding.  The  determination  was,  that  lands  which 
had  not  been  leased  within  the  two  years  at  any  rent, 
might  be  demised  in  consequence  of  the  apparent 
intent  that  power  should  be  given  to  make  leases  of 
all  the  property  {a). — Again,  A^  tenant  for  life,  had 
a  power  of  demising  all  or  any  of  the  manors,  mes- 
suages, lands,  tenements,^A^rie^,  and  hereditaments, 
for  years,  determinable  upon  three  lives,  so  as  there 
were  reserved  so  much^  or  as  great  yearly  rents  as, 
or  more  than  then  was  or  were  paid.  A  lease  was 
made  of  the  premises,  including  ^Jishery^  which 
was  not  on  lease  when  the  power  was  created ;  the 
lease,  nevertheless,  was  determined  to  be  a  due 
execution  of  the  power  which  mentioned  Jisheries ; 
but  it  is  to  be  noticed  that  the  rent  reserved  on  the 
lease  was  £dO  more  than  what  the  premises,  ex- 
clusive of  the  fishery,  had  ever  been  let  at,  so  that 
£S0  was  a  honajide  reserved  increased  rent  for  the 
fishery  (V). 

Instances  of  the  second  class  of  powers. — (c)  A  instances  of 
seised  of  a  manor  in  tail,  with  remainders  over,  she  ^^^^ 
and  her  husband,  B^  demised  a  moiety  of  the  manor  powers, 
with  the  appurtenances  for  300  years,  under  a  power 

(a)  Cumberford's  case,  2  Roll.  Abr.  86%  pi.  15.  (h)  Goodtitle 
▼.  Fanucan,  Dougl.  5^.  (c)  Mountjoy's  case,  5  Rep.  S  h. 
Moor,  197.  S.  C. 
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Leama.  that  the  donees  should  not  alien  the  manor  or  any 
o  ^  .  .  part  of  it,  but  only  for  term  of  life,  or  for  years,  or 
and  toi/e  tm-  at  will,  yielding  the  true  and  ancient  rent*  The  manor 
pHr^T^-'*  consisted  of  several  free  rents  and  copyhold  tene- 
veyances.       ments,  and  an  acre  of  waste,  &c.  which  was  never 

demised  before.  And  it  was  resolved,  that  in  respect 
of  the  acre  of  waste,  the  rent,  which  was  entirely 
reserved  out  of  the  whole  pnoperty  demised,  could 
not  be  called  the  true  and  ancient  rent.  The  lease, 
therefore,  was  not  a  good  execution  of  the  power. 
This  is  explained  before,  in  treating  of  leases  granted 
under  the  statute  of  the  S2d  of  Henry  the  eighth  (a). 
Again,  A  was  tenant  for  life  under  a  will,  with  a 
power  to  •  lease  all  or  any  of  the  manors,  mes- 
suages, lands,  tenements,  and  hereditaments  therein 
mentioned  for  lives  or  years,  so  as  the  ustuil  rents 
were  reserved,  and  that  there  should  not  be  at  any 
one  time  a  greater  estate  upon  any  one  tenement  than 
for  three  lives  or  twenty-one  years.  The  testator 
was  possessed  of  the  moiety  of  certain  tithes  which 
never  had  been  demised  previously  to  the  will.  Af 
in  consideration  of  £30,  demised  the  tithes,  at  a 
rent  of  19s.  And  it  was  determined  that  the  lease 
was  void,  because  the  tithes  had  not  ever  been  de* 
mi^ed  (b).  In  this  case  the  word  '*  tenement  *'  also 
showed  that  an  incorporeal  hereditament  like  tithes 
was  not  intended  to  be  comprised  in  the  power; 
which  was  further  manifest  from  the  circumstance 
of  a  direction  that  the  leases  should  not  be  made 
dispunishable  of  waste,  which  was  inapplicable  to 
tithes :  besides  it  was  improbable  that  the  testator 
could  mean  to  authorise  the  reduction  of  the  value 


(a)  Ante,  p.  111.        (6)  Powers  v.  Paitingtoii,  3  Term  Rep.  065. 


I 
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of  the  tithes  from  £90  to  19^.  a  year :  -this,  there<^  LsASBt. 
fore,  materially  differs  from  the  case  of  GoodHtle  v.      ^^-j 
Funucan^  before  referred  to;  intention  being  the  and  wife  un- 
foundation  of  those  decisions,  as  well  as  of  the  ciwes  ^^^""^.^ 
referred  to  below  (a).  veymces. 

But  the  reader  must  attend  to  a  distinction  when  Distinction 
the  lease  can  only  take  eXkctfrom  the  power,  as  to  "gj^'f^^. 
aU  the  property  intended  to  be  demised,  and  when,  dlty  when  it, 
in  addition,  other  property  belonging  to  the  lessor  "ndi!*takM 
in  fee  simple  is  comprised  in  the  lease,  of  which,  effect  under 
therefore,  he  might  dispose  ad  libitum*  In  the  first  and  when 
case,  we  have  seen  that  if  the  lease  be  a  defective  P"f  °^  *?®™ 

belongs  to 

execution  of  the  power  by  including  property  not  the  lessor  in 
within  it,  or  by  an  improper  reservation  of  rent,  the  ^^' 
lease  will  be  void  m  toto:  but  in  the  second  case,  if  case  it  is 
the  power  be  defectively  executed,  the  lease  will  be  ^^^J  ^o»^ 
void  only  as  to  the  lands  comprised  in  the  power,  [t^^^^fa  La 
and  good  as  to  the  lands  of  which  the  lessor  wad  part  only, 
teised  in  fee ;  and  the  rent  reserved  will  be  appof- 
tioned«    Thus,  it  was  said  by  Lord  Coke,  that  if  a  and  the  rent 
man  be  seised  of  two  acres;  of  the  one  in  fee  simple,  ponionSl 
and  of  the  other  in  fee  tail,  and  he  make  a  lease  of 
both  for  life  or  for  years,  reseming  a  rent,  and  then 
he  dies,  leaving  issue,  and  the  issue  in  tail  avoids  the 
lease,  the  rent  shall  be  apportioned  (i)«    According 
to  which  doctrine,  the  lease  would  be  void  in  part 
and  good  in  part.     This  proposition  was  acknoWi* 
kdged  and  acted  upon  by  liie  Court  of  King's 
Bench  in  a  late  case  of  Doe  on  the  demise  of 
Vnughan  v.  Maykr  (c),  in  which  the  case  of  Uees  v. 


(a)yaugh.28.  Jones,  27.  S  Yin.  Ahr.  429,  pL  9.  Fortes.  SS2. 
8  Mod.  249.  i  Ventr.  294<.  2  Lev.  ISO.  12  Mod.  147,  151. 
Garth.  429.       \h)  Co.  litt.  148  b.       (c)  2  Maui,  and  Selw.  276. 
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Lbasbs.        Phillip  (a)  was  considered,  but  not  approved  of. 
By  Muband    ^^^  ^^^  ^^  Voughan  V.  Moykr  was  to  the  following 

and  wife  «»-    eflfect  :^ — 

prwate'can^      ^  being  tenant  for  life  of  three  acres,  with  a 
veyances.       power  to  lease  them  at  the  ancient  rent  or  more, 

with  a  clause  of  re-entry  for  non-payment  •  after 
twenty-^ne  days ;  and  being  also  seised  of  lands  in 
fee  simple,  demised  the  whole  at  an  entire  rent,  with 
a  clause  of  re-entry  for  non-payment  of  the  rent  for 
fifteen  days  and  no  sufficient  distress.  The  power, 
therefore,  wa3  not  well  executed.  The  question 
was,  whether  the  lease  was  wholly  or  in  part  void  ? 
And  the  Court  determined,  for  the  above  reasons^ 
that  the  lease  was  void  in  part  only,  viz.  so  far  as 
regarded  the  three  acres,  and  that  the  rent  should 
be  apportioned. 

In  this  case  it  is  observable,  that  the  interest  of 

the  remainder-man  in  the  three  acres  was  protected 

by  the  partial  avoidance  of  the  lease ;  and  at  the 

same  time  justice  was  done  to  the  lessee  by  giving 

to  him  the  fee  simple  lands  during  the  term,  with 

an  abatement  of  the  rent  in  respect  of  his  loss,  by  a 

superior  .title  to.  the  three  acres. 

In  general  a       What  interest  may  be  granted  under  a  power  to 

▼^  ^eter-  '^^^^^  ^^^  three  lives  has  been  before  mentioned  (A). 

minable  on    And  it  Seems  that  such  a  power  cannot  in  general 

lU  kw\dthin  he  executed. at  law  by  leasing  for  years  determinable 

a  power  to     upon  lives  fc),  from  the  diflFerent  natures  of  the 

lease  for  '^  ^  ^      ^  .    .  11. 

lives.  estates;  a  term  for  years  bemg  a  chattel  mterest 

only  when  the  power  expressly  authorises  a  freehold 
interest  to  be  given. 


(a),  Wightw.  Excheq.  Rep.  69.      (i)  P.  102,  and  see  3  Keb.  44t. 
(0)  Whitlocke's  case,  8  Rep.  69  b.  Rattle  v.  Popham,  2  Stra.  992. 
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But  it  seems  that  a  Court  of  Equity  would  inter-  L«a8«8.  ^  ^ 

fere  in  this  case,  and  do  that  substantial  justice  in       J*  ^^ 
supporting  the  execution  of  the  power  which  a  Court  and  wife  im- 
of  Law  from  its  rules  could  not  do ;  for  althoufi^h  the  *r^f"^^'  *• 
instrument  be  void  at  law,  yet  when  the  intention  is  veyances.  > 

clear  and  can  be  effectuated,  and  the  consideration  Relief  in  i 

is  meritorious,  equity  will  supply  the  defect  (a).       -  ^guity. 

In  relation  to  the  interest  which  may  be  granted 
at  law  under  a  power  to  lease  for  tliree  lives, 
WTdtiocke^s  case  (J)  makes  the  following  distinction : 

If  the  power  to  lease  be  ireneral,  affirmative  and  Rule  in 

.   •   VHiitlocke's 

absolute,  with  a  separate  restrictive  clause  or  proviso  ^^g  ^jj^n 
added,  that  the  lease  shall  not  exceed  three  lives  or  ^®«*®*  f®' 

years  deter* 

twenty-one  years,  as  if  ^  had  a  power  to  grant  leases  minable  on 
provided  they  did  not  exceed  three  lives  or  twenty-  anrma^^not 
one  years ;  in  that  case  a  lease  for  ninety-nine  years  be  granted. 
if  three  lives  should  live  so  long  would  be  a  due  exe- 
cution of  the  power.  But  when  the  power  of  leasing 
is  entire,  particular,  and  negative,  as  to  make  leases 
for  three  lives  or  twenty-one  years,  there  the  lease 
must  be  either  j^r  twenty-one  years  or  for  three 
lives,  so  that  a  lease  for  ninety-nine  years  deter- 
minable upon  three  lives  will  not  be  valid :  and  so  it 
was  adjudged  by  the  Court  of  King's  Bench  in  Brtmc 
V.  Prideaux  (c).  The  power  authorised  leases  for  any 
number  of  years,  not  exceeding  twenty-one,  or  j^ 
the  life  or  lives  of  any  one,  two,  or  three  person  or 
persons;  so  as  no  greater  estate  than  for  three  lives 
should  be  at  any  one  time  in  being  in  any  one  part 
of  the  premises;  The  leases  granted  under  the  power 
were  for  ninety-nine  years  determinable  upon  the 


(n)  Churchman  V.  Harvey.    Ambh  335.    Wykham  v.  Wykham. 
18  Vefi.  395.        [h)  8  Rep.  69.        (c)  10  East,  158. 
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LxAiM*  survivor  of  two  lives :  and  the  Court  detenmned, 
»  il«Md4iuf   ^^^^  ^^^  leases  were  not  a  due  execution  of  the 

mui  wife  tm»   power. 

prm^^onT  ^^  ^^  power  be  for  three  lives  or  thirty-one  years, 
ffeyaneei.  and  a  lease  be  made  for  thirty-one  years  or  three 
Instance  of   lives,  Whichever  shall  last  the  longest,  this  is  a  good 

a  valid  lease  •  /*  t  ^  n 

for  thirty-      execution  of  the  power  (fl), 

me  years,  or  The  manner  in  which  the  old  or  accustomed  rent 
Stc.  id  to  be  re&erved  on  leases  has  been  before  discussed 

in  treating  upon  those  made  under  the  statute  of 

Henry  the  eighth  (i);  but  since  cases  occur  upon 

private  powers  which  cannot  fall  within  the  power 

granted  by  that  statute,  this  subject  will  require 

further  consideration. 

When  times       If  the  old  rent  has  been  usually  paid  at  the  four 

of 8ieoiT^    quarters  of  the  year,  and  the  power  docs  not  ex- 

'f^*  °*"j^  ^^  pressly  require  the  reservation  to  be  made  yearly^ 

the  rent  must  be  made  payable  quarterly. 
And  when         If  the  power  go  farther,  and  require  the  best  and 
fwelcMed^  most  improved  yearly  rent  to  be  reserved  Upon  sudbr 
are  included  of  the  lands  as  had  not  been  usually  let^  it  seems  that 
mise,  theold  ^^  ^^e  old  and  new  rentt  should  appear  in  thtf 

*"*°Tuid  *^*^*  ^  ^^^  ^°^y  b®  g"*^*®*!  J  and  since  the  qudstiOB 
beseparately  whether  the  new  rent  id  or  ia  not  the  best  and  most 
reserved.       improved  rent  is  a  mere  matter  df  feet,  it  is  to  be 

determined  by  a  jnry((?). 
If  the  best        In  Doe  dem.  Lawton  v,  Radcliffk  (d)i  the  Court 
rent  be  re-    g|^^  ^^  where  the  transaction  was  fain  and  no  fine 

quired  to  be 

reserved  by  or  Other  collateral  consideration  was  taken  by  the 
mCTekSe-  tenant  for  life  leaang  under  the  power^  or  injurious 


mA 


(m)  Commons  v.  Marshall.  6  Bro.  Pari.  CtL,l6S.oci.ed.  (b)  Ante, 
p.l09,ets€q.  (c)7East,S7fe  Bromley  v^Bettisoii.  18  £«st» 
305.        (<0  10  Easl^  S78. 
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partiality  manifestly  shown  by  him  in  favour  of  the  I^^asm. 
particular  lessee ;  tiiere  ought  to  be  something  ex-  jj  /*^^^^ 
travagantly  wrong  in  the  bargain  in  order  to  set  the  tmd  vAfe  tm- 
lease  aside  for  inadequacy  of  rent.    Accordingly,  p,^,^^** 
in  the  case  referred  to,  evidence  was  given  that  the  veymctn. 
tenant  for  life  had  two  offi»rs,  before  he  made  the  quacy  in 
lease  impeached,  at  rents  in  some  degree  exceeding  ^^^avoidtSe 
that  reserved,  and  required  by  the  power  to  be  the  leaae,  since 
best.   A  jury  to  whom  the  matter  was  referred  found  j^  ^^^  ^on- 
a  verdict  establishing  the  lease,  and  upon  the  motion  si^ered  in 
of  the  remainder-man  for  a  new  trial  upon  the  above  with  other 
o&rs,  it  was  refused ;  because  the  letting  was  bon&  circum- 
£d?j  and  it  was  the  lessor's  interest  to  get  the  best 
jent  which  could  be  obtained,  regard  being  had  to 
the  ability  and  good  management  of  the  tenant, 
which  were  circumstances  to  be  considered  in  fixing 
the  amount  of  rent 

jSince  for  the  reasons  before  stated  (a)  the  amount 
of  the  rent  reserved  is  required  to  be  mentioned, 
IMT  to  be  so  reserved  as  to  be  easily  ascertained ;  if 
the  reservation  of  it  merely  follow  the  words  of  the 
power  it  will  be  defective  ;<-*thus,  such  uncertain  Aiuncer- 
reservations  as,  "yielding  and  paying  the  several  ^o^of^ 
and  respective  old  and  accustomed  rents  reserved  the  rent 
Mdd  payable  for  the  same'*  (lands  usually  letten),  ot  aTolZthe^ 
'*  such  sum  and  sums  of  money  as  shall  amount  to  iea«e,  there- 
tbe  most  and  best  improved  yearly  rent  that  can  be  lowing  the 
reasonaUy  had  or  gotten  for  the  same"  (lands  not  ^^^^^f® 
wually  letteo)^  villt  ffom  the  uncertainty,  invalidate  be  insuf- 
the  leases  (&)•  ^^*"*- 

The  consequence  wiU  be  the  same,  if,  from  the  Aboifth^ 

.  uncertainty 
(a)  Ante,  p.  1 10.    {h)  Ihichets  of  Hamilton  v.  Mordaunt.  6  Bro. 


126  7%e  HusbancPs  .Pmer  ofver     [Chap.  3. 

Lbaies.  natures,  kinds,  and  quantities  of  the  different  pro- 

B  ToiT  d  P^^^^^  comprised  in  a  lease,  it  is  impossible  to  dis- 

mitd  wife  tffi-  cover  whether  the  rent  is  or  is  not  the  best  which 

w^^^^  could  be  procured  for  each  description  of  "them. 

veyances.  If  the  best  rent  be  properly  reserved,  and  the 

arise  from  lease  valid,  the  lessee's  covenant  to  expend  a  sum  of 

of  the  pro-  money  in  improvementSf  in  addition  to  the  payment 

perty.  Qf  j-^nt^  ^n  ^q^  [^  ^j^g  absence  of  fraud  or  collusion 

But  the  t  -i  *  t        -i 

lessee's  CO-  between  him  and  his  lessor,  vitiate  his  lease,  as 
11^^!  «,^'  would  be  the  case  if  such  sum  were  to  be  considered 

pend  a  sum 

in  improve-  as  a  fine  to  be  received  by  the  grantor  (a), 
not  vitiate  ^^^  ^^^  question  in  all  these  cases  is,  has  or  haA^ 
the  leaie.  not  the  best  yearly  rent  been  reserved  ?  if  «o,  then 
the  interests  of  the  persons  in  remainder  have  been 
preserved;  and  agreements  or  covenants,  which 
(untit  that  circumstance  was  ascertained)  might 
render  doubtful  the  fact  of  the  reserved  rent  being 
the  best,  will  not  be  allowed  to  vitiate  the  grants ; — 
Accordingly — 

Kor  his  In  Doe  dem.  Bromley  v.  Bettison  (ft),  the  power 

todo kmd-  ^'^^^^^  the  best  and  most  improved  yearly  rent  to 
lord's  repairs  be  reserved.  The  rent,  at  which  the  lease  was 
Sr^neglect^  granted,  was  found  by  a  jury  to  be  the  full  value  of 
^c.  the  premises  at  the  period  of  the  demise.   The  lessor 

covenanted  to  do  landlord's  repairs,  or  in  default^ 
the  lessee  was  to  be  at  liberty  to  do  so,  and  to  deduct 
the  amount  of  expense  out  of  the  rent  j  yet  the 
Court  held  that  such  covenant  did  not  avoid  the 
lease,  as  the  jury  had  found  that  the  best  rent  had 
been  reserved, 
lines  not  to  Connected  with  the  above  subject  is  the  taking  of 
^  **?when  *fi^^ '  ^^^  when  forbidden  by  the  power,  they  must 

forbidden  by 

the  power. 

(a)  1  Scho.  and  Lefroy,  52.         (b)  12  East,  305. 
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liot  be  taken  either  directly  or  indirectly,  since  the  Leases. 
effect  would  be  to  the  prejudice  of  the  remainder-  By  kusband 
man,  by  depriving  him  of  the  reservation  of  the  fair  o^  ^\f^  «»; 
and  full  rent  for  the  premises  during  the  demise  j  so  prwate  cm- 
that  in  deciding  upon  the  fact  as  to  what  is  or  is  not  ^eyanc^u^ 
a  fine,  or  in  the  nature  of  one,  when  not  expressly 
taken  or  reserved  as  suchj   the  intention  of  the 
parties,  the  nature  of  the  transaction,  and  the  injury 
(if  any)  to  be  sustained  by.  the  person  in  remainder, 
are  necessary  to  be  taken  into  consideration. 

Thus  where  a  power  required  that  upon  every  Instance 
lease  there  should  be  reserved  payable  during  the  ^ag  support- 
continuance  of  it  the  best  and  most  improved  yearly  ^^  against 

•^  "^         "^   the  supposed 

rent,  &c.  without  taking  any  sum  or  sums  of  money,  taking  of  a 
or  other  thing,  for  or  in  lieu  of  a  fine  or  income  for  Q^^'^f^^^^ 
the  same ;  a  lease  was  granted  on  the  15th  of  Octo^  considering 
fer,  and  by  the  stipulation  of  the  parties  payment  of  a  fine?'* 
half  a  year's  rent  became  due  upon  the  11th  of  ^o- 
vember  following.  One  of  the  questions  was,  whether 
such  stipulation  and  reservation  of  the  first  half 
year's  rent,  being  only  twenty-seven  days  after  the 
lease  was  granted,  were  not  in  effett  taking  a  sum 
of  money  for  a  fine  so  as  to  invalidate  the  lease  ? 
But  it  was  determined  in  the  negative ;  first  because 
no  fine  was  in  the  contemplation  of  the  parties,  nor 
was  any  in  fact  taken  within  the  letter  of  the  power  \ 
and  secondly,  because  the  half  year's  rent  was  re- 
served by  the  lessor  to  compensate  him  for  an  ante- 
cedent occupation,  and  could  not  in  any  way  de- 
prive the  remainder-man  of  any  portion  of  his  in- 
terest (a). 
But  when  the  taking  of  fines  is  not  prohibited.  When  fines 

may  be  taken 
- — — ' — or  reserved. 


(a)  Isherwood  v.  Oldknow.    3  Maule  and  Selw.  582. 
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L9ASM.  and  the  words  of  this  power  are  sufficiently  compre^ 
T^  J  hensive  to  include  them,  as  when  the  tisual  or  beat 
and  wife  un^  rents  are  directed  to  be  reserved  for  the  lands  which 
^kaZTm-''  ^^  ^^^  usually  demised,  and  they  had  been  cus^ 
veyances.       tomarily  let  at  fines,  and  a  yearly  rent;  in  such 

cases  if  fines  and  the  usual  rent  or  more  be  reserved 
the  lease  will  be  good  (a).    Accordingly — 

A  being  seised  of  lands,  &c,  in  B  and  C,  and  in 
jD  and  JS,  empowered  by  his  will  F,  the  tenant  for 
life,  to  demise  them  thus, — ^the  lands  in  J3  and  C  for 
any  term  not  exceeding  twenty-one  years,  with  a 
reservation  of  the  most  rent  for  the  same ;  and  the 
lands  in  D  and  E  for  any  term  not  exceeding  sixty- 
one  years,  with  a  reservation  of  the  tMial  or  other 
the  most  rent  that  could  be  procured.    At  this  time 
the  lands  in  D  and  E  were  on  lease  at  £6  rent,  and 
for  which  a  fine  of  ^100  had  been  given.    After  the 
surrender  of  this  lease,  F  demised  them  for  sixty-one 
years  at  a  rent  q{£10  and  a  fine  a££l50.    This 
lease  having  been  also  surrendered,  /^granted  the 
lease  in  question  for  sixty^ne  years  in  consideration 
of  a>i^  of  ^15,  and  at  the  rent  of  £10.    The  best 
yearly  rent,  which  was  £60^  was  not  reserved }  so 
that  tlie  lease  would  be  void  if  it  could  not  be 
supported  by  the  alternative  in  the  power,  viz.  the 
reservation  of  the  tcstuil  rent :  and  it  was  decided 
that  since  more  than  the  usual  rent  was  reserved^ 
and  fines  had  been  usually  taken,  which  must  have 
been  known  to  the  testator  when  he  made  his  will, 
and  as  the  interest  of  the  remainder-man  had  been 
improved  by  the  increased  rent,  the  lease  was  a  good, 
execution  of  the  power;  it  being  both  within  the 

(a)  3  Burr.  1441. 


Sect.  8.]  his  Wf^s  real  Estates.  100 

terms  of  such  power  and  according  to  the  intention  Leases. 

of  the  testator  (a),  BylZand 

The  nature  of  the  property  demised  must  explain  and  %»ife  un^ 
the  word  "  rent.'*    Suppose  then  the  subject  to  be  p^^^on^ 
lead,  copper,  or  coal  mines;  if  the  rent  be  reserved  vei/ances. 
in  part  of  the  produce,  and  not  in  money,  the  re-  When  the 

.„  -  ,,^  rent  reserved 

servation  will  be  proper  (4).  maybe  a  part 

And  it  seems  from  Whithck'^  case(c),  that  it  is  of  the  pro- 

^  "^  duceandnot 

the  best  and  safest  method  to  reserve  the  rent  gene-  money. 
rally  during  the  term,  and  then  the  law  will  make  ff^S^^rS* 

the  distribution.  generally 

Besides  the  proper  reservation  of  rent,  there  are  jnode. 
other  circumstances  which,  if  not  attended  to,  will 
avoid  leases  granted  under  powers. 

If  therefore  the  power  require  particular  cove-  Covenants, 
nants  and  clauses  to  be  inserted  in*  the  leases,  the  by  t^e  power 
directions  mjust  be  implicitly  complied  with;   for  "**^®^**?'"r 
since  a  power  of  leasing  for  a  long  term  is  a  privi-  lease. 
lege  to  the  tenant  for  life,  so  also  the  qualifications 
annexed  to  it  are  meant  as  guards  and  checks  upon 
such  power,  to  prevent  abuse,  and  in  favour  of  the 
remainder-man.    Such  qualifications,  therefore,  are 
required  by  the  law  to  be  strictly  attended  to. 

If,  then,  the  power  direct  the  insertion  of  a  con-  When  the 
dition  of  re-entry  for  non-payment  of  rent  within  rectsthe'm- 
twenty-one  days  after  arrears  accrued ;  the  insertion  sertionofa 
in  the  lease  of  a  clause  to  enter  if  the  rent  should  be  re-entry,  the 
in  arrear  for  twenty  days,  and  no  sufficient  distress  ^'^ctions 
can  be  found  upon  the  premises  thereby  granted,  lowed  wlth- 
&c.  would  not  be  a  due  execution  of  the  power  (rf)t  omj^s^^n  ^^ 

addition* 


(a)  Doe  d.  Newnham  v.  Creed,  4?  Maule  and  Selw.  371. 
(^)  Campbell  v.  Leach,  Ambl.  740.  (c)  8  Rep.  71.  (d)  Coxe 
V.  Day,  13  East,  118,  which  seems  to  have  overruled  Hotley  v. 
Scott,  Loft^  316. 

VOL.  I.  K 
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Leases.  ^n^  with  reference  to  what  was  said  in  Cm^  v. 

By  husband  ^^Jf^  *^®  ^^^  ^^*  referred  to,  it  would  seem  that 
andtoifeun^  when  the  power  requires  a  condition  of  re-entry 
priw^eom^^  g^nerolh/^  it  will  be  the  safest  method  to  execute  it 
veymnc^i^    jjy  ^jj^  reservation  of  an  immediate  and  absolute 

right  to  re-enter,  upon  arrears  of  rent  -  becoming 
due,  although  in  those  instances  the  power  has 
been  supposed  to  be  well  executed  by  the  reserva- 
tion of  the  right  within  a  reasonable  time  after  the 
rent  should  fall  in  arrear ;  but  what  the  indefinite 
term  "reasonable"  may  mean  (except  the  usual 
standard  of  twenty-one  days  after  the  rent  becomes 
due  may  be  so  considered)  does  not  appear. 

In  Doe  V.  Smith  (a)  in  error,  the  majority  of  the 
Judges  intimated  strong  opinions,  that  under  such  a 
general  requisition  by  the  power,  any  postponement 
of  the  clause  of  distress  in  the  lease  beyond  the 
period  of  the  rent's  becoming  due,  would  not  be  a 
legal  execution  of  the  power.  They  however  decided 
against  the  validity  of  the  lease  in  consequence  of 
the  right  to  re-enter  having  been  made  by  the  lease 
to  depend  upon  the  preliminary  of  no  sufficient  dis* 
tress  being  found  upon  the  premises. 

That  case,  so  far  as  it  is  considered  necessary  to 
be  here  stated,  was  as  follows : — 

A  and  B^  his  wife,  were  under  their  marriage  set- 
tlement tenants  for  life  in  succession  of  her  estate, 
with  powers,  as  they  severally  came  into  possession 
or  became  entitled  to  the  rents,  to  grant  leases  in 
possession  or  reversion  for  three  lives,  or  for  years 
determinable  on  three  lives,  of  such  of  the  lands  as 
were  so  demised  at  the  date  of  the  settlement,  at  the 

(a)  1  Taunt,  and  Brod  Rep.  C  P.  97. 


f 


Sect^  3.]  hU  Wife's  real  Estates.  131 

ancient  and  accustomed  yearly  rents,  &c.  "  provided  Leases. 
that  there  was  contained  in  every  such  lease  a  power  ^  husband 
of  r^-entry  for  non-payment  of  the  rent  reserved/'  and  mfe  ««. 
A  and  B  were  also  empowered  as  they  respectively  prft^TcL- 
came  into  possession  to  grant  leases  for  twenty-one  "^a^^- 
years  ia  pwieflsion  at  the  rents  then  paid^  or  at  those 
equally  beneficial,  or  at  the  best  improved  rents,  &Ct 
'*  so  that  in  every  lease  there  was  contained  a  clause 
of  re-entry  if  they  should  be  in  arrear  for  twenty- 
eight  days.'*  A  and  B  had  a  farther  power  of  de- 
mising mines  in  possession  for  thirty-one  years  at 
the  best  reserved  rent,  but  the  power  was  silent  on 
the  subject  of  re-entry.  A  term  of  part  of  the  estate 
defcpffmimihile  on  lives  having  fiiUen  in,  ^  in  exercise 
of  his  first  power  of  leasing  demised  the  premises  to 
C  and  D  for  ninety-nine  years,  if  CandD,  or  either  of 
them,  should  so  long  live,  at  the  rent  of  £0,  payable 
half  yearly,  together  with  some  trifling  reservations 
of  duties  and  services.  In  the  lease  was  inserted  a 
clause  of  re-entry,  "  if  the  rent,  &c.  should  be  behind 
for  Jifteen  days,  and  there  should  be  no  stfffkient 
distress  upon  the  premises."  The  Jury  found  that 
the  lease  was  made  according  to  the  usual  and  ac- 
customed forms  of  leases  of  the  same  lands  which 
contained  similar  provisoes  of  re-entry.  The  ques- 
tion was,  whether  the  right  of  entry  reserved  by  the 
lease  was  such  as  was  required  by  the  power  ?  Two 
of  three  Judges  of  the  Court  of  King's  Bench  (three 
only  haying  delivered  opinions)  decided  in  the  af- 
firmative. Upon  a  writ  of  error  to  reverse  this 
judgment  in  the  Exchequer  Chamber  the  cause  was 
heard  by  seven  Judges  j  four  of  whom  held,  that  the 
right  of  re-entry,  as  reserved  in  the  lease,  was  not  in 
conformity  with  the  power,  therefore  the  judgment 

K  2 
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Leases.  of  the  two  Judges  of  the  Court  of  Km^s  Bench  was 
B  ^huband  ^^^^^^^^  *^d  the  lease  was  in  consequence  avoided. 
and  xxdfe  un^  The  reason  for  the  reversal,  as  I  collect  it,  was,  that 
wvS^u^n^  the  right  of  re-entry  reserved  by  the  lease  was  not 
vei/ances.       immediate  upon  the  rent  falling  in  arrear,  but  was 

suspended  until  a  search  should  be  made  for  a  suf- 
When  old  ficient  distress.  The  case  of  Coa^e  v.  Day  (flt),  before 
iTelvrd^to  exi  referred  to,  was  considered  to  be  in  point,  and  was 
plain  a  new    approved  of  by  the  majority  of  the  Judges,  who 

were  also  of  opinion,  that  the  old  leases  not  being 
referred  to  by  the  new  one  or  the  power,  and  the 
new  lease  not  being  ambiguous  but  clear  and  pre- 
cise, were  inadmissible  to  explain  the  new  lease* 

This  judgment  has  been  appealed  from  to  the 

Ilouse  of  Lords,  and  the  matter  now  remains  stUf 

judice.    A  suit  also  has  been  instituted  in  the  Court 

of  Chancery,  in  order  that  equity  may  supply  the 

above  defect  in  the  execution  of  the  power. 

What  cove-        If  the  power  merely  give  directions  as  to  the  rent 

"^"^htf^     *^  ^^  reserved,  in  tHat  case  every  covenant  and 

inserted         clause  should  be  inserted  for  the  recovery  of  it  for 

ZJ^^t^^     the  benefit  of  the  remainder-man,  as  a  covenant  to 

powers  are  ' 

silent  upon  pay  the  rent,  a  condition  of  re-entry,  and  a  coun- 
jects.  ^        terpart  should  be  executed  by  the  lessee  (A).     And 

if  the  lease  be  a  building  lease,  it  is  presumed  that  a 

covenant  to  rebuild  should  be  inserted  (c). 

And  when         When  the  power  goes  farther,  and  requires  all 

reqi^e  the     clauses,  covenants,  &c.  to  be  reserved,  as  are  ttsuid 

insertion  of    i^  guch  like  leases,  and  that  the  leases  should  not  be 

all  usual  co- 
venants, &c.   without  impeachment  of  waste,  care  must  be  taken 

that  such  leases  include  all  such  particulars,  and 


(a)  13  East,  118.        (5)  Taylor  v.  Horde,    1  Burr,  60—125. 
U)  Jones  ?.  Vemey,  Willes,  175. 
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that  the  deeds  are  not  so  framed  as  to  enable  the  Leabbs. 
lessee  to  commit  waste :  also  that  no  unusual  cove-  „   ,^.     . 

'  By  husband 

nant  on  the  part  of  the  lessor  is  inserted,  as  to  re-  and  wife  un- 
build,  &c.  if  the  premises  be  blown  down  or  de-  ^^^^J^!" 
stroyed  by  fire,  which  has  been  determined  to  be  an  veyances. 
unusual  covenant  (a).  No  unusual 

But  in  the  case  of  Doe  v.  Bettison,  before  in  part  ^e  T^'^of* 
stated  (A),  the  lessor,  in  consideration  of  ^1000  to  be  the  lessor 
laid  out  in  repairs  by  the  lessee,  covenanted  that  he  inserted. 
would  at  all  times  durinc;  his  life  upon  request,  at  Circum- 

o  '^  ^  stances  un- 

the  lessee's  expense,  renew  the  lease  for  twenty-one  der  which 
years  at  the  same  rent,  &c. ;  yet  since  the  Jury,  who  J^^*^  ^J®" 
had  found  the  rent  reserved  to  be  the  best,  did  not  new  did  not 
find  the  covenant  to  be  unusual  (the  power  in  that  ^^^  i^ase. 
case  having  required  the  insertion  of  such  covenants, 
&c.  as  were  generally  inserted  in  leases  according  to 
the  custom  of  the  country),  and  as  upon  renewal,  if 
the  then  best  rent  should  not  be  reserved,  the  re- 
newed lease  would  be  void,  and  the  person  in  re- 
mainder might  bring  an  ejectment  and  recover  the 
premises,  the  Court  determined  that  such  covenant 
did  not  invalidate  the  then  present  lease. 

If  leases  in  reversion  are  granted  when  leases  in  As  to  leases 
possession  only  are  authorised,  that  circumstance  ^^J^^^^** 
will  invalidate  them.     It  is  therefore  necessary  to  «on. 
ascertain  when  powers  warrant  the  granting  of  leases 
in  possession  and  when  in  reversion.    The  following 
conclusions  may  be  probably  drawn  from  the  several 
cases  upon  the  subject : — 

Suppose  the  estate  in  settlement  to  be  in  pos-  When  leases 
session^  and  the  power  to  be  general  to  grant  leases  on^^can  be 
for  twenty-one  years,  but  not  expressing  whether  grafted, 

(a)  Ambl.  740.  EUis  v.  Sandham.  1  Term  Rep.  705.     (b)  Supra, 
p.  1^,  and  see  12  East,  305. 
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they  should  be  granted  in  possession  or  reversion ; 
in  that  case,  leases  in  possession  only  can  be  granted. 
The  reason  is,  that  if  under  the  power  leases  in 
reversion  were  permitted,  so  many  of  them  might  be 
conveyances,  made  as  in  effect  to  disinherit  the  persons  in  rever- 
sion or  remainder  (a).    And  if  there  be  a  subsisting 
term  for  years  at  the  time  of  the  power,  or  if  not, 
and  the  donee  of  the  power  make  a  lease  for  21 
years,  he  may  in  either  case,  during  the  term,  make 
another  lease  for  21  years,  to  commence  immediately; 
provided  it  give  no  beneficial  interest  during  the 
'  subsisting  lease,  because  both  the  terms  are  running 
out  together,  and  neither  of  them  can  exceed  the 
term  of  21  years  (b). 
When  leases      If  the  Settled  estate  be  reversionary^  i.  e.  subject 
maybe         ^^  terms  for  lives  or  for  years,  and  the  power  to 
granted        i^ase  be  Gceneral  for  twenty-one  years,  it  seems  that 

under  a  ge-  ^  •  /» 

neral  power,  leases  in  reversion,  viz.  to  commence  from  the  ex- 
piration of  those  terms,  may  be  granted,  and  from 
necessity,  in  order  that  the  power  may  not  by  the 
contrary  construction  be  rendered  nugatory;  a  pre- 
sumption also  arising  from  the  state  of  the  property, 
that  the  creator  of  the  power,  from  his  knowledge  of 
the  subsisting  terms  when  he  granted  the  power, 
intended  to  enable  the  donee  to  grant  leases  in 
reversion  (c). 

But  if  the  power  expressly  declare  that  leases  in 
possession  only  shall  be  granted,  it  seems  that  whether 


Not  when 
the  power 
restricts 
them  to 
leases  in 
possession. 


(a)  Fitzwilliam's  case,  6  Rep.  S3.  Slocomb  v.  Hawkins^  Yelv, 
222.  Sussex  v.  Wroth,  Cro.  £liz.  5.  Shecomb  v.  Hawkins,  Cro. 
Jac.  818.  (i)  Edwards  ▼.  Slater,  Hard.  412.  Read  r.  Nash, 
1  Leon.  147.  •  Goodtitle  v.  Funucan,  Dougl.  665.  Brune  v.  Pri- 
deaux,  10  East,  185.  (c)  2  Roll.  Abr.  261.  pi.  8.  1  Lev.  168. 
Opey  V.  Thomasius,  T.  Raym.  184.  1  Leon.  35-  Coventry  v. 
Coventry,  Comyn,  312.    Northampton's  case,  Dy.  357. 
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the  estate  be  reversionary  or  in  possession,  leases  in  Abases. 
possession  alone  can  be  granted,  because  the  power  £y  husband 
is  express  and  oblifiratory  ffl).  ^"^  *^'^^ 

rm'  o         V   v.   /  /.       T  under  powers 

When  a  power  is  given  to  grant  leases  for  lives  m  prkate 

or  years  in  reversion,  if  the  power  be  exercised  by  ^^^^y^^'- 

the  grant  of  a  lease  for  lives,  then,  since  no  freehold  Construe- 

,  tion  m  re- 

interest  can  be  made  to  commence  in  JiiturOf  the  gard  to 

lease,  in  a  sense  reversionary,  will  be  considered  as  }?^^]Jgj. 

a  concurrent  lease,  i.  e.  a  lease  to  commence  in^o^-  a  power  to 

session  when  the  reversion  falls  in,  but  beginning  in  j^^^'i^^. 

interest  immediately  from  its  date,  and  consequently 

it  will  be  a  valid  lease  (&)• 

In  cases  where  the  power  authorises  leases  in  pos-  ^^^J?*** 

session,  and  also  leases  in  reversion,  it  can  only  be  granted 

properly  executed  reddendo  singtda  singulis,  viz.  by  ™^^^ 

the  grant  of  leases  in  reversion  of  lands  not  then  in  authorising 

J      /»  1  ^  ^i_     1       1     leases  in  pos- 

possession,  and  ot  leases  m  possession  of  the  lands  session  aad 
then  in  possession  (c).  reversion. 

A  feoffinent,  fine,  conveyance,  or  surrender  by  Destruction 
the  tenant  for  life  of  his  whole  estate,  will  destroy  kwingl^^ 
the  power  of  leasing,  because  the  power  being  ap-  «l|enation  of 
pendant  to  the  estate  for  life,  that  estate  being  gone, 
all  adjuncts  expire  with  it  ((/).     But  with  respect  to 
married  women,  if  they  do  not  join  with  their  hus- 
bands in  a  fine  or  recovery,  it  follows  from  what  has  except  when 
been  before  said  in  regard  to  the  wife's  right  of  tionisby^the 
entry  under  the  statute  of  Henry  the  eighth,  that  if  husband 
they  enter  after  the  deaths  of  their  husbands,  in  life's  estate. 
cases  where  the  latter  have  aliened  the  estates  of  the 
former,  the  re-possession  of  such  estates  will  revive 
the  powers  of  leasing. 

(<0  Sid.  260.  1  Lev.  168.  («)  Com.  S9.  1  Ld.  Raym.269. 
(c)  Com.  40.  {d)  This  point  is  more  fully  considered  in  chapter 
16y  which  treats  more  generally  of  powers. 
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CHAPTER  IV. 


The  subjects  considered  in  this  chapter 

I.  The  power  of  the  husband  to  charge  his  wi/e*s 

real  estates  with  the  payment  of  his  debts,  ^c. 

II.  His  wife^s  equity  to  hwoe  her  estates  so  charged 

exonerated  out  of  his  assets;  and 

III.  The  effect  when  the  equity  of  redemption  is 
reserved,  not  to  the  wife  but  to  the  husband,  <l§r. 

Husband  I.  From  the  interest  which  the  husband  acquires 

chfffgeliw  ^y  *^®  marriage  in  the  real  estates  of  his  wife,  it 
wife's  estate  follows  that  he  singty  can  charge  them  at  law  with 
joint  fives,  ^^^  debts  during  their  joint  lives,  but  if  he  were  the 
or  during  his  survivor,  and  intitled  to  be  tenant  by  the  curtesy, 

interest  Ag 

tenant  by  the  then  the  charges  would  continue  during  his  life  ;  at 
curtesy.        ^^le  conclusion  of  which  period  they  must  necessarily 

expire  with  his  interest  in  the  estates. 
If  she  join         But  if  the  wife  join  with  her  husband  in  incum- 

with  him  in,.i  i.  j.     t^      -i       •       r  a  i*  <■ 

the  transac-  benng  her  estate  by  demise  tor  a  term  of  years,  by 
tion,  and  it  mere  deed  without  a  fine,  the  lease  will  be  so  far 
deei  she  good  as  to  be  voidable  only  by  her  after  her  hus- 
wiUbebound  band's  death,  so  that  it  may  be  confirmed  by  her  by 

by  her  con-  '  •'  j  j 

firmation       acceptance  of  rent,  &c.  as  has  been  before  men- 

death^by  ac-  ^^^^^  *^  treating  upon  leases  granted  by  her  and 
ceptmg  rent,  her  husband  at  common  law  {a). 

Thus,  in  Goodright  v.  Straphan  (b).  A,  in  right  of 
jB,  his  wife,  being  seised  in  fee  of  the  reversion  of 


(a)  A^nte,  page  90.         (b)  Cowp.  201. 
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three  houses  expectant  upon  the  life  estate  of  C;  Husband's 

POWER  TO 

thej)  A  and  B^  demised  them  by  deed  without  fine  charge  his 
to  Z),  for  ninety-nine  years,  at  a  pepper-com  rent,  w"^'* 
from  (7s  death,  to  secure  a  sum  of  money ;  and  the      .-^^ 
equity  of  redemption  was  reserved  to  .^  and  J?.    A 
died,  and  afterwards  B  allowed  in  account  interest 
upon  the   mortgage,   and  surrendered  one  of  the 
houses  to  the  executors  of  the  mortgagee,  and  di- 
rected one  of  the  tenants  to  attorn,  and  pay  his  rents 
to  them.     It  was  determined  that  by  the  act  of  sur- 
render, and  the  directions  to  attorn  and  pay  rent  to 
the  executors  of  the  mortgagee,  the  lease  was  acknow- 
ledged by  the  wife  as  her  own,  and  that  the  above 
circumstances  amounted  to  a  confirmation  of  it,  and 
were  equivalent  to  a  re-delivery. 

But  in  a  prior  case  oiDrybutter  v.  Bartholomew  (a), 
receipt  of  profits  and  payment  of  interest  by  the 
widow,  were  not  allowed  to  confirm  the  title  of  the 
mortgagee. — That  case  was  as  follows : — 

The  husband,  in  right  of  his  wife,  was  seised  in 
fee  of  a  share  of  the  New  River  water,  and  they 
joined  in  a  mortgage  by  lease  for  1000  years,  by 
deed  without  fine,  reserving  a  pepper-com  rent. 
The  husband  died,  and  then  the  widow  received  the 
profits  and  paid  the  interest.  The  mortgagee  filed  a 
bill  to  foreclose,  and  insisted  that  payment  by  the 
widow  of  interest  confirmed  the  lease.  But  the 
Master  of  the  Rolls  dismissed  the  bill,  admitting 
that  if  a  rent  had  been  reserved,  the  acceptance  of 
it  would  have  confirmed  the  lease. 

The  reasons  upon  which  this  case  was  decided  Also,  aa  it 
do  not  appear  satisfactory  j — ^first,  because  the  wife  by  paying  ' 

. interest  on 

the  debt, 
(a)  2  P.  WiU.  127. 
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Husband's  having  joined  in  the  lease,  it  was  not  void,  but  void" 
CHARGE^  HIS  ^^^  ottlvj — secondly,  because  the  law  is  the  same 
wipe's  whether  any  rent  were  reserved  or  not ; — and  lastly, 

^  ^  *  because  the  same  reason  which  makes  the  acceptance 
of  rent  a  confirmation,  applies  to  the  fact  of  the 
payment  of  interest ;  for  as  the  widow  was  not  liable 
to  the  debt,  if  nevertheless  she  paid  the  interest  of  it, 
that  circumstance  must  be  considered  as  an  acknow- 
ledgment of  the  debt  affecting  her  estate,  and  con- 
sequently a  confirmation  of  its  accessary  the  charge 
and  security,  and  the  adoption  of  them  as  her  own. 
It  is  conceived,  therefore,  that  notwithstanding  the 
last  case,  payment  of  interest  by  the  widow  upon  a 
debt  charged  on  her  estate  by  her  husband,  would 
be  considered  as  a  confirmation  of  the  security. 
TTie  seciffity      The  wife  is  not,  as  we  liave  before  seen,  wholly 

Oi  ulG  W1I(B  S 

estate  will  precluded  from  disposing  of  her  real  estates  during 
she^d  her  Hiarriage.     If,  therefore,  she  join  with  her  hus- 

husband  band  in  levying  2i,Jine  of  her  estate  to  raise  money  to 
e^ect  It  y  p^^^  j^-^  ^^y^^^  ^^  otherwise  to  answer  his  engage- 
ments, the  security  will  be  good,  and  obligatory  upon 
her  and  her  husband,  and  all  persons  claiming  under 
them  J  for  although  the  law  protects  the  wife  during 
the  coverture  so  as  to  invalidate  the  alienation  of 
her  property  by  private  conveyances,  unsupported 
by  any  particular  custom,  lest  she  might  act  impru- 
dently, and  against  her  inclination,  under  the  in- 
^  fluence  of  her  husband ;  yet,  if  upon  reflection  and 
due  consideration  she  be  anxious  to  dispose  of  her 
estate  for  her  husband's  benefit,  and  express  her  de- 
sire to  do  so  upon  a  separate  and  private  examination 
in  a  Court  of  Justice,  and  after  proper  information 
has  been  given  to  her  of  her  rights,  and  of  the  effect 
of  the  act  which  she  is  about  to  execute,  then  after 
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such  solemnities  and  safeguard,  the  law  allows  her  Husband's 
to  pass  her  estate  either  absolutely,  or  as  a  security  charge^his 
for  money,  as  the  case  may  be.     A  fine  is  attended  wife's 
with  all  these  ceremonies;  by  it,  therefore,  she  is  ' 

permitted  to  convey  her  real  estates  whether  they 
be  legal  (a)  or  equitable  interests  (6). 

But  by  immemorial  custom  prevailing  in  par-  4^  ^^  ®P®" 
ticular  places,  a  bargain  and  sale,  &c.  by  the  hus-  without  a 
band  and  wife  when  she  is  examined  according  to  ^®» 
such  custom,  will  bind  her  and  those  claiming  under 
her,  and  be  equivalent  to  a  fine(c),  and  such  con- 
veyances are  also  protected  by  an  act  of  parliament 
passed  in  the  34th  year  of  the  reign  of  King  Henry 
the  eighth  (rf). 

So  also  a  surrender  by  husband  and  wife  of  copy-  and  she 
holds,  when  she  is  duly  examined,  will  bind  her  and  ^ren^er^ 
her  heirs  (^).     But  the  husband  must  be  a  party,  or  copyholds 
consent  to  the  surrender  (y),  unless  the  copyholds  be  separate  use. 
settled  to  the  wife's  separate  use,  and  then  according 
to  Compton  v.  ColUnsoTij  her  sole  disposition  of  them 
by  surrender  will'be  good  {jg). 

If  then  the  wife  suffer  a  sum  of  money  to  be  And  may 
raised  out  of  her  estate,  and  join  in  a  fine  or  some  the  "iLt  of 
such  customary  conveyance  as  before  alluded  to  for  a  sum  of 
the  purpose,  and  the  trust  be  declared  to  raise  the  her  hL- 
money  by  sale  or  mortgage  for  her  husband's  benefit  j  *>and*s  be- 
this  will  be  considered  as  a  disposition  in  his  favour  gift  to  him 
of  so  much  of  the  inheritance  absolutely,  and  Subject  ^yoceedsV 
to  no  after-reckoning  or  claim  of  the  wife,  or  of  any  her  estate. 
person  claiming  under  her  (A),    But — 


(a)  1  RoU.  Abr.  347.        {h)  Forrest.  41.  (c)  2  Inst.  673. 

(J)  Chap.  22.  (<?)  Dyer,  363,  b.     .    (/)  Stevens  v.  Tytrell, 

2  was.  1.  Cr)  i  H.  Black.  334.        {h)  3  Brown  C.  C.  218. 
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charge  his 
wife's 

ESTATE,  &C, 

But  if  the 
transaction 
be  a  pledge 
of  her  estate 
to  raise 
money  for 
him^  she 
will  be  enti- 
tled to  ex- 
oneration 
out  of  his 
estate. 


This  raht  of 
the  wire  is 
similar  to 
that  of  the 
heir. 


It  is  there- 
fore post- 
poned to  the 
claims  of  the 
husband's 
creditors. 
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II.  When  the  transaction  between  the  husband 
and  wife  is  merely  to  pledge  her  estate  to  raise  a 
sum  of  money  for  him  to  answer  his  necessities,  or 
to  pay  one  or  more  of  his  debts ;  in  such  case,  what- 
ever may  be  the  legal  effect  of  the  mode  adopted  to 
carry  the  purpose  into  execution,  a  Court  of  Equity 
will  confine  its  operation  to  the  true  intent  of  the 
parties :  and  since  the  money  was  borrowed  for  the 
husband  upon  his  wife  s  estate,  she  will  be  con- 
sidered in  the  nature  of  a  surety,  and  intitled  to 
have  such  estate  exonerated  out  of  his  assets. 

Thus  in  Tate  v.  Jicsten{a)f  A  being  seised  in  right 
of  B  his  wife,  borrowed  jf500  to  supply  his  oc- 
casions, and  particularly  to  buy  a  commission  in 
the  army.  In  order  to  secure  repayment  of  the 
sum,  A  and  B  by  fine  created  a  term  of  500  years 
out  of  her  estate,  and  subject  thereto,  the  estate  was 
limited  to  the  use  of  B  in  fee.  A  covenanted  to 
pay  the  jf 500 ;  and  liOrd  Cowper  determined  that 
A*^  personal  estate  was  liable  to  exonerate  £'s  estate 
mortgaged  as  above ;  but  that  such  mortgage  should 
be  postponed  to  the  .  other  debts  of  A^  and  that  it 
should  have  precedency  to  legacies  which  were  given 
by  -4*s  will. 

Hence  it  appears,  as  it  is  now  settled,  that  the 
wife's  right  to  exoneration  is  similar  to  that  of  an 
hehr^  who  is  entitled  to  have  his  ancestor's  descended 
estate  exonerated  out  of  the  personal  assets  from  a 
mortgage  contracted  by  such  ancestor ;  so  that  as 
the  heir  could  not,  neither  can  the  wife  have  the 
benefit  of  their  titles  to  exoneration,  when  the  exer- 


(a)  1  P.  Will.  264^— dbso  see  the  cases  in  the  following  refer- 
ences, 1  Vern.  41 .    2  Vem.  604.    2  Atk.  384. 
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tion  of  them  would  defeat  any  of  the  bonAJide  ere-  Husband's 
ditors  of  the  deceased  (a).  charge  his 

But  since  the  heir  claims  his  estate  from  his  an-  w«*» 
castor  who  contracted  the  debt,  and  the  wife  claims      «-^ 
her  estate  by  a  paramount  title,  and  not  under  her  The  righte 
husband,  and  therefore  not  liable  to  any  of  his  debts;  and  heir  con- 
attention  to  this  distinction  is  necessary  to  compre-  •^^^'ei 
hend  the  reasons  for  the  decisions  in  those  two  cases, 
with  reference  to  the  different  interests  which  the 
deceased  had  in  the  two  estates,  viz.  the  liability 
of  the  one  to  the  payment  of  his  debts,  and  the 
exemption  of  the  other  from  the  discharge  of  any  of 
them.     Thus  in  the  case  of  the  heir  j — ^if  the  mort- 
gagee  were  paid  his  debt  out  of  the  ancestor's  per- 
sonal estate,  and  that  fund  was  insufficient  to  pay 
the  other  debts,  the  unsatisfied  creditors  might  re- 
cover out  of  the  real  estate  in  mortgage  what  had 
been   taken  by  the  mortgagee  from  the  personal 
funds,   by  being  permitted  to  stand  in  the  mort- 
gagee's place,  and  to  make   use  of  his  security; 
the  real   as  well   as  the  personal  estates  having 
been  the  property  of  the  debtor,  the  deceased  an- 
cestor.    But  in  the  case  of  the  wife  ; — as  the  estate 
in  mortgage  for  the  husband's  debt  was  not  his  but 
her  property,  and  therefore  not  liable  to  his  debts, 
this  circuity  cannot  take  place;  and  accordingly 
Lord  Hardwicke,  in  Robinson  v.  Gee  (A),  in  allusion 
to  this  point,   expressed  himself  thus :   "  It  is  a 
common  case  for  a  wife  to  join  in  a  mortgage  of  her 
inheritance  for  a  debt  of  her  husband :  after  his 
death,  she  is  intitled  to  have  her  real  estate  exone- 
rated out  of  his  personal  and  real  assets,  the  Court 

(a)  3  Brown  C.C.  211.  {b}  1  Yes.  Sen.  252. 
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Husband's   considering  her  estate  only  as  a  surety  for  his  debt, 

CHARGE  HIS  *^^  noue  of  kts  crcditors  have  a  right  to  stand  in 

wife's  the  place  of  the  mortgagee  to  come  round  on  the 

^  '     '  wife's  estate."      Probably  it  was  for  want  of  this 

power,   and  in  consequence  of  the  rule  that  the 

equities  of  the  wife  and  of  the  heir  are  in  principle 

the  same,  that  in  the  above  case  of  Tate  v.  Austen 

it  was  decided  that  the  wife's  right  to  exoneration 

should  be  postponed  to  the  husband's  other  cr&' 

ditors ;  which  was  in  effect  placing  her  in  the  con- 

^^s^^uit    ^*^^^  ^^  *^®  ^^^'     ^^*  ^  ^^^  foUowing  particular, 
is  preferred    her  right  of  exoneration  as  settled  by  the  last  case 
of  legated  ^  ^^  giving  her  a  preference  to  general  l^atees  ex- 
and  the         ceeds  that  of  the  heir,  for  against  him  legatees  as 
'  well  38  creditors  are  permitted  to  stand  in  the  mort- 
gagee's place  (a) :  this  advantage  given  to  the  wife 
appears  to  be  the  consequence  of  the  inability  to 
subject  her  estate  by  circuity  as  above ;  the  effect 
of  which,  althou^  allowed  to  creditors,  is  not  ex* 
tended  to  volunteers  as  legatees. 
Wife's  right       If  the  debt  were  originally  the  husband's,  and  the 
ration  conti-  mortgage  of  his  wife's  estate  securing  it  were  paid 

"h  ^  ^"  h      ^^  ^^  ^^^*  *^^  ^®  borrows  another  sum  of  money 
original  debt  upou  security  of  the  same  estate,  then  whether  the 

Shii^d  by  ^^^  ^^^^  ^^  ^^  not  join  in  the  second  mortgage;  his 
the  husband,  assets  will  be  liable  to  exonerate  her  estate ;  since 
anoUier'sum  *^^  original  debt  being  the  husband's,  it  ever  afler- 
on  the  same  wards  Continued  to  be  so,  for  the  change  of  se- 
curities made  no  alteration  in  that  respect,  and  the 
And  he  can-  husband  cannot  by  any  direction  in  his  will  ordering 
prejudice^     his  personal  estate  to  be  applied  in  payment  of  all 

such  right.      ^ ^ 


(a)  Bunb.  137.Lutkinsv,  Leigh,  Forrest.  53. — Rider  v«  Wager, 
2  P.  Will.  329-335. 
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debtSy  except  mortgage  debts,  exempt  the  application  Husband's 
of  that  fund  to  exonerate  his  wife's  estate.  charge  his 

Accordingly,  in  Astley  v.  Tankerville  (^a)  the  wife's  wife's 
estate  being  in  strict  settlement,  with  the  ultimate         ^' 
limitation  to  her  and  her  husband  in  fee,  with  a 
power  for  them  to  revoke  the  old  and  appoint  new 
uses,  they  mortgaged  the  premises  for  five  hundred 
years  to  secure  «£S000,  with  a  reservation  of  the 
equity  of  redemption  to  the  husband,  or  such  other 
persons  to  whom  the  freehold  and  inheritance  should  ^ 
belong.     The  mortgage  having  been  paid  off,  the 
term  was  assigned  by  deed  in  trust  for  such  uses  as 
the  husband  should  appoint ;  and  in  default,  to  at* 
tend  the  inheritance  j  but  the  wife  was  not  a  party 
to  the   deed.     The  husband  afterwards  borrowed 
£  3000  upon  security  of  the  estate,  and  by  his  ap- 
pointment the  term  was  assigned  for  the  benefit  of 
the  mortgagee,   and  the  husband  covenanted  for 
payment  of  the  money.   He  then  made  his  will,  and 
ordered  that  his  personal  estate,  not  otherwise  dis* 
posed  of,  should  be  applied  in  payment  of  his  funeral 
expenses,  debts,  and  legacies,  except  such  debts  as 
were  secured  upon  and  might  affect  any  of  his  estates 
in  A.^  &c.,  whereof  he  was  not  seised  in  fee-simple 
(meaning  the  wife's  estate  in  mortgage)*     Lord 
Thurlow  was  of  opinion,  that  the  <£3000  was  the 
husband's  debt,  and  that  his  assets  should  exonerate 
the  wife's  estate ;  his  Lordship  therefore  dismissed 
the  bill  which' was  filed  to  subject  her  estate  to  the 
payment  of  the  debt,  but  without  costs. 

The  debt  affecting  the  wife's  estate  must  be  that  But  the  debt 
of  the  husband,  or  her  claim  to  exoneration  will  husband's, 

or  the  wife's 

(a)  3  Brown  C.  C.  5^5. 
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Husband's  fail ;  SO  that  if  a  debt  were  contracted  by  her  before 
cHARGE^ms  carriage,  and  she  and  her  husband  joined  in  a  fine 
wife's  and  mortgage  of  her  estate  to  a  person  who  advanced 

SSXATE     &C 

^  '  .  '  money  to  pay  off  such  debt ;  or  if  a  mortgage  sub- 
right  to  ex-  'sisted  upon  the  estate  at  the  time  of  the  marriage, 
oneration       ^md  she  and  her  husband  ioined  in  a  transfer  of  it  to 

will  not  arise*  -^ 

Instances  of  some  Other  person,  and  the  husband  covenanted  to 

entitiing  die  P^^  *^^  money ;  in  none  of  these,  or  the  like  cases, 
wife  to  will  his  assets  be  liable  to  exonerate  the  estate^  be- 
viz,  where  *  cause  the  debt  affecting  it  never  was  his  debt,  the 
the  money  is  money  never  came  to  his  hands,  and  his  covenant 
pay  her  debt,  will  not  have  the  effect,  contrary  to  the  fact,  of 
or  one  affect-  making  that  the  debt  of  the  husband,  which  was 
estate  before  not  SO  originally  (a). 

marriage.  Thus,  land  descended  to  the  wife  subject  to  a  mort- 

gage ;  the  mortgage  was  assigned,  and  the  husband 
covenanted  to  pay  the  money  to  the  assignee.     It 
was  decided,  that  as  the  debt  was  not  the  husband^s^ 
his  personal  assets  should  not  exonerate  the  wife's 
estate ;    and  the  covenant  was  considered  as  an 
additional  security  only  for  the  satisfaction  of  the 
lender  of  the  money  (A). 
Or  where  the      According  to  Lord  Thurloiv's  opinion,  in  Clinton 
pddltoher,    V.  Hooper(c),  it  would  seem,   that  if  the  money 
and  re-         borrowed  upon  the  wife's  estate  were  paid  or  trans- 

mained 

under  her  ferred  to  her  with  her  husband's  privity,  so  that  she 
^on^or  nd  ^^S^^  disposc  of  it  as  she  pleased,  and  instead  of 
subject  to  spending  she  preserved  it,  and  had  the  power  of 
deposition?   disposing  of  it  by  will  as  if  she  were  unmarried ; 

then,  although  the  Court  will  not  infer  an  equitable 


(a)  As  to  the  effect  of  the  husband's  covenant,  see  9  Mod.  12. 
20.  Ambl.  173.  L  Bro.  C.  C.  454.  2  Bro.  C.  C.  57— lOl.  152.  14 
Ves.  417.   (*)  Bagot  v.  Oughton,  1  P.  Will.  347-   (c)  1  Ves.  Jun.  188. 
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assumpsit,  contrary  to  the  tinor  of  the  obligation  Hosband's 
subsidting  between  husband  and  wife,  who  cannot  charge  his 
contract  with  each  other  without  the  intervention  wife's 
of  trastees ;  yet,  as  she  had  sole  control  over  the  ' 

money,  and  it  never  was  the  husband's  during  her 
life,  the  principle  that  the  debt  was  not  the  husband's 
would  apply,  and  therefore  would  exempt  his  estate 
from  exonerating  the  security  affecting  his  wife's 
under  the  above  circumstance ;.  and  that  if,  by  a  ^^d  al- 
distinct  transfer  and  independent  transaction,  with-  though  she 
out  any  relation  to  the  original  matter,  she  gave  the  money  to  her 
money  to  her  husband,  that  circumstance  would  not  ^^Vf^^ 
probably  reach  back  to  the  original  contract,  so  as  circum- 
to  make  the  husband  the  original  debtor,  and  to  JSStnwi^* the 
ground  the  wife's  right  to  exoneration  upon  the  money  his 
principle,  that  payment  having  been  made  to  the  \^^q^  l^^e 
IB^ife  was,  in  the  common  legal  sense,  payment  to  o"ginal  con 
her  husband. 

But  suppose  part  of  the  sum  borrowed  on  security  [f  part  only 
of  the  wife's  estate  to  be  the  debt  of  the  husband,  and  "^^.^^  "'T'' 

'  raised  on  her 

the  remainder  of  the  money  to  be  applied  in  payment  estate  be  her 
of  debts  owing  by  the  wife  dum  sola,  or  to  which  the  debtfto  diat 
estate  was  liable  previously  to  the  marriage ;  in  that  extent  her 
fsase  it  seems  that  the  general  rule  is  applicable,  and  exoneration 
that  the  wife  will  be  a  creditor  upon  her  husband's  attaches. 
estate  for  the  proportion  of  the  debt  received  by 
him.    But  if,  from  the  nature  and  the  circumstances  But  when 
of  the  transaction,  it  appears  or  can  be  inferred  to  \J^  ife^^n^ 
have  been  the  intention  of  the  parties  that  the  wife's  nected  with 
estate  should  be  solely  liable  to  discharge  the  Whole  for  settling 
sum  borrowed,  as  in  the  instance  of  the  mortccasre  *^®  ^*^®'* 

.  °  °     estate  upon 

bsLvmg  relation  to  the  settlement  of  the  estate  by  marriage, 
the  agreement  of  the  parties  upon  the  marriage;  ^fe^nfnot 
there,   since  an  inference  may  be  drawn  that  such  be  entitled  to 

exoneration. 
VOL.   !•  L 
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Husband's   agreement  extended  to  the  subsequent  mortgage, 
POWER  TO     ^j^  ^^^  j^  ^j^  stipulated  that  the  sum  to  be  bor- 

CHAROE   HIS  ^ 

wife's  rowed  should  be  charged  upon  and  borne  solely  by 

ESTATE^  c.  ^^  settled  estate,  such  a  case  will  form  an  exception 

to  the  general  rule,  and  exempt  the  husband's  estate 
from  the  wife's  general  equity. 

According  to  this  distinction,  the  apparent  dis- 
eases, agreement  of  the  cases  of  Lewis  v.  Nangle  and  Lcrd 

Kinnoul  v.  Money  may  probably  be  reconciled. 
The  former  case  was  to  the  following  effect : — 
Mrs.  Nangle  (a)  was  before  her  marriage  with  the 
defendant  indebted  to  several  persons,  and  entitled 
to  the  inheritance  of  lands  charged  with  the  payment 
of  sums  of  money*  She,  before  her  marriage,  entered 
into  articles,  by  which  the  premises  were  to  be  settled 
to  the  husband  for  life  sans  waste,  remainder  to  the 
wife  for  life,  remainder  to  the  issue  of  the  marriage^ 
with  remainder  to  the  wife  in  fee.  The  marriage 
took  effect ;  and  the  husband  being  pressed  for  the 
payment  of  the  wife's  debts,  and  having  also  occasion 
for  a  further  sum  of  money,  he  and  his  wife  bor« 
rowed  £  ISOO  of  the  wife's  sister,  and  secured  it  by 
a  mortgage  of  the  wife's  estate.  He  also  covaianted 
for  payment  of  the  whole  money,  and  executed  a 
bond  conditioned  for  the  payment  of  it  accwding 
to  the  provisoes  in  the  mortgage.  Sulgect  to  this 
mortgage  the  lands  were  settled  to  the  husband  for 
life,  remainder  to  the  wife  iot  life,  remainder  to  the 
issue  of  the  marriage,  remainder  to  the  wife's  sister 
(the  mortgagee)  in  fee.  Mrs.  Nangle  died  without 
issue ;  and  the  plainti£^  the  devisee  of  the  wife's 


{a)  AmbL  1M>  but  belter  reported  2  P.  Will.  664.  in  notes,  edL 
by  Cox. 
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sister,  filed  his  bill  against  the  husband  fcnr  payment  HtrssAKD's 
^f  ihe  martgBge  money-     But  Lord  Hardmcke  dis-  ^"^^^^  J  ^^g 
Aissed  the  bill,  so  far  as  it  sought  to  compel  the  wife's 
husband  to  exonerate  the  estate,  and  directed  him  **^  ^    ^' 
to  ke^  down  the  interest  during  his  life. 

His  Lordship  considered  this  case  an  exception 
to  the  general  rule ;  and  it  seems  that,  as  the  estate 
was  settled  subject  to  the  mortgage,  it  was  reasonable 
to  infer  an  agreement  between  the  parties,  that  the 
estate  should  be  settled  cum  onerey  especially  as  the 
ultimate  limitation  in  fee  was  by  the  same  settlement 
made  in  favour  of  the  mortgagee. 

The  case  of  Lord  Kirmoul  v.  Money  was  as  fol^ 
lows : — 

Miss  Earl(V)  had  a  real  estate,  which  was  itself 

subject  to  a  certain  extent,  and  the  general  estate  of 

hex  father,  subject  to  the  amount  of  £  S500.    Before 

her  marriage  it  was  mortgaged  to  Wycd  for  that  sum, 

being  her  own  debt,  or,  more  properly,  that  of  her 

ancestor.     After  the  miuriage,  when  it  was  settled 

in  very  strict  settlement,  with  only  a  power  after 

the  limitations  for  life  and  in  tail  (which  limitations 

in  tail  were  ^one  by  llie  death  of  the  son  while  an  . 

tnfitnt)  to  charge  by  wiU,  and  to  act  upon  it  during 

coverture,  as  fully  as  any  woman  could  receive  such 

power  by  settlement,  the  husband  had  occasion  to 

raise  £  SOOO  upon  the  estate ;  that  was  done  by  #ne, 

and  not  by  virtue  of  her  power ;  for  then  it  would 

not  have  affected  it  in  his  life,  nor  indeed  in  hers : 

but  that  sum  was  forwards  raised  for  his  benefit ; 

and  their  mortgage  was  made  for  the  ^hok  sum, 

which  was  ^^7000,  and  ^1000  interest  incuxTed>in 


{b)  -Stated  in  the  words  otLord  Thurhw,  in  1  Yes.  Jun.  166. 
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HtTSBAND'a    all  rfSOOO.  This  was  expressed  to  be  done  by  virtue 

POWSR  TO 

CHARGE  HIS  of  her  powen    Lord  Hardwicke  referred  it  to  the 
^^"  •   ^      master  to  see  what  was  raised  for  the  wife's  debt» 

KSTATE>&C«  ^ 

and  what  for  the  husband's  use.  In  1767>  before 
the  report,  it  came  on  for  a  re-hearing  before  Lord 
Camden^  and  it  was  insisted,  that  the  reference  was 
wrong ;  but,  worse  than  that,  that  there  ought  to 
have  been  an  immediate  decree ;  and  that  the  whole 
ought  to  have  been  charged  upon  the  estate  of  the 
wife.  But  Lord  Camden  saw  no  reason  to  overturn 
that  interlocutory  decree;  and,  therefore,  at  his 
recommendation,  the  parties  agreed  that  it  should 
be  confirmed,  and  the  cause  was  to  stand  for  further 
directions;  and  he  confirmed  the  decree  in  omnibus; 
and  particularly  said,  that  the  wife's  estate  was  not 
to  be  subject  to  any  part,  except  what  was  for  her  j 
and  that  Lewis  v.  Nangle  turned  upon  different  cir- 
cumstances, not  upon  the  general  principle. 

What  these  circumstances  were,  will  appear  from 
the  observations  which  have  been  made  upon  that 
case.  The  case  oi Lord^Kinnoul  v.  Money  seems  to 
be  devested  of  all  the  particularities  which  converted 
the  former  into  an  exception  to  the  general  rulew 
Thus,  in  Kinnoulv.  Money ^  the  husband's  debt  does 
not  appear  to  have  been  in  contemplation  previously 
to  the  marriage,  nor  to  have  formed  the  subject  of 
treaty  in  regard  to  the  settlement  of  the  estate ;  so 
that  no  inference  could  arise,  or  intendment  be 
made  of  any  stipulation  or  understanding  among  the 
parties,  that  the  money,  which  it  appears  the  hus- 
band subsequently  wanted,  should  be  exclusively 
borfie  by  the  wife's  estate.  This  case  also  wants  the 
circumstancei  and  consequently  the  inference  de- 
ducible  from  it,  of  the  ultimate  limitation  in  fee 
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of  the  settled  estate  being  made  in  favour  of  the  H0«aAHi>'» 

.  POWER  TO 

mortgagee-  charge  his 

But  the  above  determination  of  Lord  Hardmcke^  wife's 

ESTATE,  &Q. 

m  Lord  Ktnnoul  v.  Money ^  and  confirmed  by  Lord      -♦— 
Camden,  decided  by  inference  this  point— that  if  it  When  it  does 

-  ./XT  jjQ^  appear 

do  not  appear  from  the  deed  to  lead  to  the  uses  of  the  from  the 
fine,  that  the  money  borrowed  was  the  debt  of  the  j^ceirad- 
wife,  such  fact  may  be  proved  aUunde;  for  if  this  missibleto 
evidence  were  not  admissible,  it  is  obvious  that  the  whether  the 
reference  to  the  master  to  inquire  what  was  raised  money  raised 
ibr  the  wife's  debt,  and  what  for  the  husband's,  husband  or 
would  have  been  erroneous*  ^  ^'^®* 

But  it  would  seem  that  evidence  of  pard  dedara-  But  parol 
tions  by  the  wife,  that  she  had  agreed  to  give  the  ofthtwifeof 
proceeds  of  the  estate,  or  the  money  charged  upon  ^^  agf«e- 
it,  to  her  husband,  would  be  inadmissible  to  repel  make  a  gift 
her  equity  to  exoneration  out  of  his  estate,  as  I  to^CThus-*^ 
infer  from  the  case  of  Clinton  v.  Hooper  (a) ;   and  band  u-e  in- 
ifl  Jbfe  v.  Austen  (i),  although  it  was  there  insisted  * 
tibat  the  money  charged  upon  the  wife's  estate  was  a 
gift  from  her  to  him,  it  did  riot  prevail. 

But^  the  wife  may  exclude  herself  from  her  right  The  wife's 
or  claim  upon  her  husband's  assets,  when  she  in-  exwieration 
duces  his  executor  to  administer  them  in  paying  J^^^^^ 
legacies,  upon  her  professions  that  she  did  not  intend  she  inform 
to  assert  her  title  to  exoneration  out  of  ^er  husband's  ^^^^Jfe^^^^*^ 

estate.  waives  such 

Accordingly,  in  the  case  of  Clinton  v.  Hooper,  so  ^^  ^'    ^ 
firequently  referred  to,  the  widow  told  her  husband's 
executor,  that  she  did  not  mean  to  claim  her  right 
of  exoneration ;  and  she  desired  him  to  proceed  in 
paying  the  legacies.    Notwithstanding  all  the  lega- 

Co)  1  Vcs.  Jun.  17S,   S  Bro,  C.  C.  201,  S.  C.    (*)  1  P.  Will.  266. 
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HirBBAND's   cies,  except  two  small  ones,  had  been  discharged* 

FOWER   TO  .  t    .  ,  ,  .  •.-  .    .nr«*  ,  1  .1 

CHARGE  HIS  pHor  to  this  declaration,  Lord  Thurlow  determined,* 
wife's  ^^^  gjjg  jjj^jj  waived  her  equity:  and  he  dismissed 

ESTATE,  &C.  ^        ^  ^ 

— ^^  the  bill  which  she  had  filed  to  have  her  estate^ 
exonerated  out  of  her  husband's  assets. 
Effect  upon  III.  In  instances  where  the  husband  and  wife  have^ 
rifihrwhere  Di^rtgaged  her  estate  for  the  payment  of  his  debts, 
the  equity  of  it  has  occurred  that  the  equity  of  redemption  has* 
k  noTre-^'^  not  been  reserved  to  the  wife,  but  to  her  and  her 
^ervedtoher.  husband,  or  to  the  survivor  of  them  j  and  it  has  been 

considered  that  such  a  reservation  would  in  no  taa^ 
be  permitted  in  equity,  but  that  the  husband  would 
be  in  that  Court  a  trustee  for  his  wife,  upon  the 
principle,  that,  for  her  protection  it  was  necessary, 
in  order  to  e£fect  an  alteration  of  her  interest  in  the 
equity  of  redemption  in  her  own  estate,  there  should 
be  some  expression  in  the  recitals  of  the  instrument 
that  a  new  settlement  of  the  property  was  intended ; 
and  that  it  was  not  sufficient  to  collect  such  intent 
tion  merely  from  the  limitations  in  the  deed,  but,  on 
the  contrary,  that  something  was  required  to  appear 
upon  the  face  of  the  instrument,  which  showed  the 
wife  to  have  understood  what  those  limitations  were;, 
and  this  was  Lord  Eldon's  opinion,  in  the  case  of 
Innes  v.  Jackson  (a),  which  has  lately  been  reversed 
in  the  Houa^  of  Lords  (b).  'But  when  it  is  con- 
sidered that  the  common  law  permitted  the  wife,  as 
has  been  observed,  to  dispose  of  her  real  estate  by 
fine  as  she  pleased,  and  even  to  her  husband,  it 
seems  but  reasonable  that  wh6n  such  a  fine  is  levied, 
and  the  uses  declared,  they  should  not  be  controlled 
in  equity,  except  when  fraud  or  mistake  form  ingre- 

(a)  16  Yes.  95a  {b)  10  July,  1819. 
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in  the  transaction..    When,  therefore,  a  re-  HcsBAMD'i 

POWSR  TO 

servation  of  the  equity  of  redemption  of  the  wife's  charob  hi* 
estate  upon  a  mortgage  by  her  and  her  hudband,  wxr£'s 
other  than  to  herself,  will  and  will  not  be  binding         ^/  . 
upon  her,  may,  it  is  presamed^  be  resolved  by  at- 
tending to  the  two  following  propositions : 

1.  When  the  mortgage  deed  contains  no  limita-  i.  Thenere 
tions  of  the  estate  beyond  the  security,  and  reserves  oTeqd^^of 
the  equity  of  redemption  to  the  husband  alone,  in  that  redemption 
case  the  wife's  original  sole  interest  will  be  preserved  baad  will  not 
to  her,  upon  the  principle,  that  she  being  the  sole  change 
owner  of  the  estate,  the  mere  form  of  the  reservation  est,  but  she 
of  the  equity  of  redemption  is  insufficient  of  itself  ^^-^l  ^•®*" 
i6  alter  or  change  the  prior  title  to  the  property,  for  titled  to  re- 
the  circumstance  of  the  reservation  having  been      "^ 
made  otherwise  than  to  the  owner  of  the  estate  (the 

wife  in  the  present  instance)  is  presumed  by  law  to 
have  originated  either  in  the  inaccuracy  of  the  lan- 
guage of  the  clause,  or  in  the  mistake  of  the  person 
who  pr^mred  or  engrossed  the  deed;  neither  of 
which  circumstances  is  allowed  to  prejudice  the 
person  having  the  prior  title : — But, 

2.  When  the  mortgage  deed  contains  a  settlement  2.  Contra 
of  the  wife's  estate,  and  the  mortgage,  or  the  form  ^^?n  ^^  . 
c^  reservation  of  the  equity  of  redemption,  haa  the  deed  are 
Hothing  to  do  with  the  subsequent  linptations  of  the  ^"tmctfrom 
property,  but  is  perfectly  distinct  from  them,  as  action  of  the 
where  the  mortgage  is  for  a  term  of  years»  and  the  "^^'^S®* 
limitations  apply  to  the  inheritance,  in  that  case 

these  limitations,  through  the  medium  of  the  wife's 
fine,  will  take  effect;  and  the  persons  intitled  to 
redeem  will  b^  not  the  wife  under  her  prior  title, 
but  the  persons  interested  in  the  estate  under  the 
uses  or  limitations  contained  in  the  mortgage  deed. 
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Husband's        J  shall  endeavour  to  illustrate  these  two  pr6posi- 
CHARGE  HIS  tioHs  from  thc  cases  which  have  been  determined. 
wife's  1^  'pj^g  authorities  to  be  arrans^ed  under  the  first 

XSTATE,   Arc.  ° 

.-^1.*       proposition  are  as  follow : — 

The  first  case  that  decided  this  species  of  result- 
ing trust  in  equity  in  favour  of  the  wife,  upon  trans- 
actions of  this  nature,  was  Broad  v.  Broad  (a),  de- 
termined in  the  reign  of  Charles  the  second. 
Cases  in  sup.      There  the  husband  settled  houses  in  Bread*streetj 
first  propo^    producing  ^350  a  year,  to  the  use  of  himself  for 
sition.  lifg^  remainder  to  his  wife  for  life  for  her  jointure, 

with  remainder  over.  In  the  year  1666  the  houses 
were  destroyed  by  fire,  and  the  husband  being  unable 
to  rebuild  them  without  a  loan  of  money,  induced  hi» 
wife  to  join  with  him  in  a  fine  sur  concessit  for  a  long 
term  of  years  to  secure  the  money  to  be  borrowed, 
and  he  agreed  with  her  that  the  fine  should  not 
operate  to  her  prejudice,  but  that  she  should  re- 
deem, paying  the  interest  of  the  money.  ^600  were 
borrowed  of  By  and  a  fine  levied  to  him  by  husband 
and  wife  for  ninety-nine  years.  B  redemised  the 
tofts  of  the  burnt  houses  to  the  husband  for  ninety- 
eight  years,  at  a  yearly  rent  of  <£S6,  and  to  re- 
pay the  c£6(X)  at  a  time,  &c.  (the  form  in  which 
such  kind  of  mortgages  was  then  made).  The 
houses  were  rebuilt,  and  the  husband  settled  them 
with  other  lands  on  himself  in  tail,  remainder  in  tail 
to  his  brother,  C,  charged  with  portions  for  his 
daughters,  and  died  in  the  year  1674,  having  ap- 
pointed C  his  executor:  his  personal  estate  being 
insufiicient  to  pay  all  his  debts,  C,  as  his  surety,  was 
responsible  to  the  amount  of  ^1 600,  took  possession 
of  the  houses,  discharged  the  ^1600,  and  paid  the 

(a)  2  Chan.  Ca,  98,  161. 
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interest  of  the  mortgage  until  the  year  1681,  when  Hctsband** 
the  widow  filed  a  bill  to  redeem  the  mortgage,  &c.  ohabos  hia 
In  resistance  of  this  claim,  it  was  contended  that  by  ^''*'« 
the  redemise  of  the  houses  to  the  husband,  they 
were  assets  at  law  to  pay  his  debts ;  .and  the  agree- 
ment was  resisted  on  the  ground  of  its  resting  in 
parol,  of  which  the  defendant  had  no  notice  before 
the  bill  was  filed.  In  reply,  it  was  insisted  for  the 
widow,  that  the  equity  of  redemption  properly  be- 
longed to  her,  and  that  her  husband  could  not  dis- 
charge it  by  any  subsequent  act.  The  then  Chan- 
cellor decided  that  she  was  intitled  to  redeem  the 
houses  upon  paying  a  third  part  of  the  principal 
debt,  but  none  of  the  profits  received  by  the  defend- 
ant prior  to  the  commencement  of  the  suit,  he 
having  had  no  notice  of  the  agreement  before  that 
time  (his  Lordship  proceeding  entirely  upon  the 
agreement),  and  C  was  to  pay  the  remaining  two- 
thirds  of  the  debt,  and  the  widow's  personal,  repre- 
sentative was  to  be  reimbursed  if  she  paid  more  than 
her  one-third,  and  died  before  it  was  again  received 
by  her.  The  case  having  b^en  afterwards  reviewed, 
by  Lord  Keeper  North,  he  confirmed  the  decree,  and 
gave  the  following  reason,  **  that  when  the  wife 
joined  in  the  fine  :sur  concessit  of  her  jointure  in 
order  to  a  mortgage  security,  it  was  not  an  absolute 
departure  with  het  interest  \  but  there  resulted  a  trust 
for  her,  when  the  security  or  mortgage  was  paid,. to 
have  her  estate  again,  as  if  it  had  been  a  inortgage 
upon  condition,  and  the  money  had  been  paid  at  the 
day." 

The  above  case  has  been  particularly  stated,  as  it 
may  be  considered  the  first  that  established  the  prin- 
ciple upon  which  the  first  proposition  is  founded* 
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HtTSBANi^d  smd  whidi  principle  haa  been  conndefed  in  all  sob^ 
c^ARotf  Hi»  sequent  cases.  The  last  case  determmed  upon  that 
wife's         principle  was  Ruscombe  v*  Hare  (a\  and  which  was 

ta  the  fbllowifig  effect:— 

A^  in  the  year  1749^  mMtgaged  his  estate  to  JB  fi»r 
^800,  at  £^  10^  per  cent«  interest,  and  covenanted 
to  levy  a  :fiiie»  the  uses  of  whidi  were  to  enure  to  the 
mortgagee  in  fee,  subject  to  redemption.    The  fine 
was  levied,  afid  in  the  year  1762  A  charged  the 
estate  with  a  i^rther  sum  (^<£450,  borrowed  ciBr 
at  £^5ff.  per  cent,  interest*   A  devised  all  his  lands 
to  his  wif^  C  and  died  in  the  year  176i.  C  married 
A  ^^  they,  in  the  year  1766^  consolidated  the  two 
mcNrtgages,  agreed  to  pay  interest  at  5  per  cent  on 
the  whole  snm,  and  executed  a  new  security  to  B^ 
ifischarged  of  the  f<mner  proviso  for  redM^ption,  bat 
sufjject  to  redemption  by  Z),  in  which  event  the  re« 
conveyance  .was  to  be  made  to  hkn  in  fee:  B  and 
his  wife  declared  that  all  prior  fines,  &c  and  a  fine 
covenanted  to  be  levied  by  them  (which  was  after- 
wards levied^  should  enure  to  the  use  of  the  mortp- 
gagee  in  fee,  subject  to  the  condition  of  redemptioii* 
The  question  was,  whether  the  reservation  of  the 
equity  of  redemption  to  the  husband  by  the  deed,  ixL 
1766,  intitled  him  to  the  estate ;  upon  the  solutioit 
of  whidi  question  depended  the  title  of  a  purchaser 
from  hhn  of  part  of  the  premises.^    And  it  was  de«- 
termined  against  the  purchaser,  upon  the  pnndple 
that  the  mere  proviso  for  redemption  to  the  husbaod 
rfiould  not  alter  the  Wi&^s  prior  right;  consequently 
the  purchaser's  title,  as  claiming  under  the  husband,, 
was  defective^ 


iAi****a^>^idkHMBMa*niB.4^^^a^«H 


(41)  6  Dow*s  Ftol.  Cs.  h 


Sect.  3.]  Us  Wffiff  fad  JEstiUes*  KS 

* 

It  \A  obsewnMej  thaiJ  ia  tfte  last  castt,  the  only  Hosbami^v 

"^     POWER  TO 

iHeratton  sCtempted  to  be  made  in  the  wife  s  interesli  caarob  hi» 
in  her  estate  waa  in  the>rm  of  reserving  the  equity  Jjf  ^^^  ^^ 
of  redemption^  which^  for  the  reasons  before  men<«      -•^- 
tioQed,  is  not  permitted  to  devest  her  of  her  title 
to  redeem,,  "which  wad  incident  ta  her  prior  right  of 
PWneBsMp*    Butr~ 

&  If  the  form  of  the  promo  of  tibeiequity  of  ret- 
demption  in  the  last  case  had  nothing  to  do  with 
the  hmitatioQa  of  the  estate,^  itia  presumed  upon  the^ 
principle  stated  in  the  second  proposition,  that  tfw 
decision  woidd  havei  bein  the  reverse  of  that  which 
waa  promroneed*  The  cases^  opon  that  subject  are 
m  fdlaw  i^ 

In  RcweU  v<  Watktf  (a)  A  a^  yM^  joined  In  a  Cases  b  sup- 
mortgage  of  iandtf  whidh  had  been  ^ttled  upon  her  j^^nd^^o- 
Ibr  a  jointare  by  her  first  husbandv  In  the  imHtgage  pontioiu 
deed  A  covenanted  ta  te^  a  fine  for  fur&er  assuf  ^ 
aoce»  and  it  was  deeiared  thut  if  he  and  wife>  at 
either  of  themi  or  their  heirsi  ejtect^ors>  &c.  i^ould 
dfecffaarge  th^  debt,  t&e  fine  should  emcre  to  husband 
iMi  wife,  ami  the  mrvivor  of  them^  remainder  to 
&e  rigbt  he&d  <}f  the  husband.  (This  declaration, 
1^6  reader  will  observe,  b  an  instance  of  a  settlement 
of  the  estate  didtinet  from  the  proviso  for  redemption, 
aad  wa»  a^  declaration  of  what  should  become  d  the 
estate  after  the  tiftortgage  waa  sfatisfied).  The  fine 
was  levied^  and  A  died*  The  ^estion  was,  whether 
\ds^  widow  was^  intitled  to  redeem  in  respect  of  the 
(SMatd  i^eserved  to-  her  farp"  the  mortgage^  deed  and 
fine;  «r  in  respeet  of  a  resttl^ng  tiittt  under  her  prfot 


(a)   1  Cfc.  Rep.  116.  Sae  also  Lewb  t.  N«ngl8>  #Mj»r^,  p.  146. 
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Husbakd's  title ;  and  the  Court  showed,  by  its  decree,  that  her 
CHARGE  HIS  ^^^  ^  redeem  was  as  tenant  for  life  under  the  deed 
wife's  and  fine,  and  that  the  heir  of  the  second  husband 

would  be  intitled  to  the  estate  after  her  death. 

The  principle  of  the  last  determination  seems 
to  have  been  alluded  to  in  the  case  of  the  Earl 
and  Countess  of  Huntingdon^  reported  in  Vernon  (a) ; 
but  the  last  and  solenm  decision  upon  the  subject 
was  made  by  the  House,  of  Lords  in  the  case  of 
Jackson  y.  BlvndeU(V)j  upon  appeal  from  the  decree 
of  Lord  Eldon(c). 

There  by  a  settlement  in  17*3,  made  previously  to 
the  marriage  of  A  with  his  wife  jB,  ^'s  estate,  con- 
sisting of  two  farms  F  and  Gr,  was  settled  to  the  use 
of  A  for  life,  remainder  to  B  for  life,  remainder  to 
the  first  and  other  sons  of  the  marfiage  in  tail  male, 
&c.  with  the  ultimate  remainder  to  B  in  fee.  A 
power  was  reserved  to  A  and  B.  during  their  joint 
lives,  to  revoke,  as  therein  mentioned,  .the  old,  and 
to  limit  new  uses  of  that  estate.  There  were  issue 
of  the  marriage,  but  they  died  before  their  parents. 
In  November  17*5,  A  borrowed  of  C  <£200,  to  secure 
which  A  and  B  demised  tlie  lands  for  1000  years  to 
C,  reserving  the  eqvity  of  redemption  to  themselves  or 
either  of  them,  their  or  either  of  their  heirs,  ea:ectUors, 
administrators,  or  assigns.  The  efiect  of  which  trans- 
action would  be  an  execution  of  the  settlement  power 
in  favour  of  the  mortgagee  to  the.  extent  of  his  debt, 
by  a  revocation  of  the  old  uses,  so  far  as  was  neces- 
sary for  that  purpose,  and  no  farther;  so  that  ac- 
cording to  the  first  proposition,  the  persons  who 


(a)  Vol.  II.  p.  437,  and  2  Bro.  Pari.  Ca.  1,  oct.  ed.      (b)  10  Julj, 
1819.        le)  Under  the  title  of  Innet  v,  Jackaon,  16  Vee*  356. 
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would  have  been  entitled  to  redeem  the  estate,  if  Husband's 
there  had  been  nothing  more  in  the  case,  would  not  chargb^hm 
have  been  the  heirs  or  personal  representatives  of  A  wife  b 
and  By  but  the  persons  who  were  interested  under        ^  ' 
the  settlement.    But  in  December  1745  and  January 
1746,  A  borrowed  of  C  an  additional  sum  of  ^400, 
which  by  two  deeds  of  those  dates  was  charged  upon 
the  estate  for  the  residue  of  the  term,  and  a  proviso 
for  redemption,  similar  to  that  contained  in  the  ori- 
ginal mortgage,  was  reserved  after  discharging  the 
power  to  redeem  reserved  in  such  original  security ; 
and  it  was  declared  that  the  term  should  be  void  on 
payment  of  both  sums  with  interest.    A  and  B  co^ 
venanted  to  levy  a  fine  (which  was  afterwards  done) 
the  uses  of  which  were  declared  by  the  mortgage 
deed  to  enure  to  C  during  the  term,  subject  to  the 
proviso  for  redemption,  and  "  afier  the  expiration  or 
determination  of  such  term  to  the  use  qf  A  and  BJbr 
&eir  UveSj  and  during  the  life  qf^he  survivor^  and 
qfter  both  their  deaths  to  the  use  qf  the  heirs  qf  their 
bodies^  and  for  dqfault  qf  such  issue  to  the  use  qf  the 
right  heirs  qf  the  survivor  of  A.  and  B.*'    The  mort^ 
gage  was  discharged  by  A^  who  took  an  assignment 
of  the   term  to  himself.    And  the  question  was, 
whether  the  persons  claiming  under  the  wife  were 
entitled  to  redeem  the  mortgage,  which  had  beeii 
discharged  by  the  husband,  and  to  hold  the  estate  in 
opposition  to  the  limitations  contained  in  the  latter 
mortgage  deeds;  or  whether  the  persons  deriving 
title  under  the  husband  (who  upon  the  events  which 
happened  had  acquired  the  inheritance  of  the  estate 
under  the  fine  and  the  limitations  contained  in  those 
instruments)  were  entitled  to  the  estate  ?    The  de« 
termination  of  which  claims  depended  upon  this 
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HtMBAfiD'B  priot  qtiealioii^  viz.  i^rhether  imder  ali  ihe  ciicum- 
PHA  BOB  HI3  ^stsaces  iof  the  case,  a  trust  of  the  inheritance  in  the 
wiFB»s         whole  resulted  to  the  wife  after  payment  of  the 

98TATE,  &C#  ,    ,  ,.  1        ^     . 

mortgage  debt,  according  to  the  first  propositioft 
before  stated ;  or  whether  such  trust  was  repelled 
by  the  manner  in  which  the  estate  iras  limited  in  the 
mortgs^  deeds  after  sads&ction  of  the  debt,  ac- 
cording to  the  seeond  proposition  before  also  stated? 
Lord  Ekbm  decided  in  the  Court  below  in  favour  cf 
the  claimants  under  the  wife,  upon  the  princxple» 
that  the  property  being  the  wife^s  and  the  transac- 
tion a  mortgage,  the  right  of  the  wife  to  the  estate 
subject  to  the  mortgage  could  not  be  altered,  except 
it  were  apparent  on  the  face  of  the  deed,  from  ex- 
press declaration,  or  something  equivalent  to  it,  that 
more  was  intended  to  be  done  than  merely  to  make 
a  mortgage.    His  Lordship  must,  therefore,  have 
been  of  opinion,  that  the  limitations  of  the  estate^ 
whatever  they  might  be,  could  not  afford  that  mani« 
feat  intention  equivalent  to  declaration,  that  tiie 
estate  after  satisfaction  of  the  debt  should  go  in  any 
other  course  than  to  the  wife  and  her  family;  for  if 
bis  Xrordship  had  entertained  a  contrary  opinion,  the 
present  seems  to  be  a  case  in  which  he  would  have 
probably  decreed  against  the  claimants  under  the 
wife.    From  tiie  above  decree  the  persons  deriving 
title  under  the  husband  appealed  with  success,  and 
it  is  upon  the  authorities  before  stated,  jand  Lard 
Red^dale's  elaborate  argument  in  the  last  ease,  that 
iibfi  two  propositions  on  this  8ubject»  and  before 
statedf  are  founded  (a). 

.(«)  See  the  fomi  «f  a  mortgage  of  die  wife*i9  estate  in  Append. 
No.  3,  Vol.  ii.  See  also  the  jTor^i  of  a  further  charge  upoa  the 
same  estate,  in  Append.  No.  4. 
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CHAPTER  V. 

THE  HU8BAND1S  INTEREST  IN  AND  POWER  0VES 
HIS  WIFE'S  PERSONAL  ESTATE. 

In  treatiiig  upon  these  9ubjec.ta»  I  shall  proceed 
to  consider,-^ 

L  7^  interest  which  ihe  husband  has  in  the  per^ 
sonal  estate  and  real  chattels  which  belonged  to 
his  wife  before  marriage;  and  her  power  of 
disposing  qf  them  in  contemplation  qfthe  mar^ 
riagCy  without  her  husband's  privity. 

II.  The  husband^s  interest  in  and  power  over  ihe 
personal  estate  and  real  chattels  which  are  in 
his  wifi^s  POSSESSION  at  the  time  qf  the  mar-' 
riage^  and  such  as  she  becomes  possessed  qf 
during  its  continuance ;  and  the  ej^ct  qfthe 
Wffe^s  WILL  made  with  his  consent^  and  by  his 
authority. 

in*  The  interest  qfthe  husband  in  and  his  power 
over  ffie  personal  estate  and  real  chattels  which 
his  Wf^  is  possessed  qfor  entitled  to  as  execu» 
trix  or  administratrix;  and  his  liabilities  in 
respect  qfthem. — Andf 

IV.  The  htisbantFs  interest  in  and  power  wer  such 
qfhis  wife^s  personal  estate  and  real  chattels  as 
are  not  in  possession  but  are  immediatelj  re- 
coverable by  action  at  law  or  suit  in  equity. 

L  The  interest  which  the  hudbahd  has  in  the  per., 
sonal  estate  and  real  chattels  whidi  beloBged  to  his 
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Of  Disposi-  wife  before  marriage,  and  her  power  of  disposing  of 
wiFx  BE-  them  in  contemplation  of  the  marriage  without  her 
FORE  MAR-    husband's  privity. 

RIAGE  OF  r  J 

HER  ESTATE  This  iuterest  of  the  husband  is  founded  upon  the 
Z^J^^^l      good  faith  which  ought  to  subsist  inviolable  in  rda-' 

HER  HuS—  ^^  ^ 

band's  pri-  tion  to  so  solemn  a  contract  as  that  of  marriage.    In 
^  strictness  the  husband  can  have  no  right  to  any  of 

A  woman  not  his  wife's  property  previously  to  the  solemnization  of 
Si^pose  of  ^^  ^^  marriage.  Before  marriage,  therefore,  the  wife 
her  property  is  at  liberty  to  settle  or  dispose  of  her  fortune  as  she 

infraudofa      ,  -i    j»^i      j  -^i.        • 

marriage  pleases,  provided  it  be  done  with  no  improper  motive, 
Aen  in         j^or  to  deceive  the  person  who  is  then  addressing  her 

with  a  view  to  their  union.     But  deception  will  be 
inferred  if,  after  the  commencement  of  the  treaty 
for  marriage,  the  wife  should  attempt  to  make  any 
disposition  of  her  property  without  her  intended 
husband's  knowledge  or  concurrence.     The  injury 
he  would  sustain,  if  such  a  transaction  were  to  be 
sanctioned,  is  obvious ;  for  since  the  wife's  apparent 
fortune  in  addition  to  his  own  may  be  a  weighty 
consideration  and  inducement  for  entering  into  the 
contract,  the  happiness  of  both  might  be  endan-^ 
gered,  if,  after  the  treaty  bega^  under  such  calcula. 
tions  and  persuasions,  the  wife  should  be  enabled, 
prior  to  the  marriage,  to  disappoint  them  by  dis- 
posing of  or  abridging  her  interest  in  the  property 
that  belonged  to  her.     It  is  presumed,  therefore, 
that  without  the  consent  of  the  intended  husband 
the  law  will  not  permit  any  disposition  of  the  wife's 
fortune  to  be  made  before  the  marriage  then  in  con- 
templation ;  and  that  under  no  circumstances  after 
a  treaty  for  a  marriage  has  commenced  will  any  such 
voluntary  disposition  of  her  property  be  binding 
upon  her  subsequent  husband.    In  the  abaence  oT 
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other  instances  of  fraud,  the  time  when  the  disposi-  Of  dibposi- 

,       .  1      .  T  J.  TIONS  BY 

tion  or  settlement  was  made  must  decide  its  vaUoity,  wife  be- 
and  attention  to  this  circumstance  will,  as  it  is  pre-  ^^*®  **^*" 

'  *  RIAGB  OF 

sumed,  reconcile  the  principal  esses.    In  the  Coun^  her  estate 
tess  of  Strathmore  v.  Bowes  (a\  Lord  Tkurlow  said,  her"uu«^ 
"  A  conveyance  by  a  wife,  whatsoever  may  be  the  band's  pbi- 
circumstances,  and  even  a  moment  before  the  mar-         '^ 
riage,  is  primJ  facie  good,  and  becomes  bad  only  Cases  coo- 
upon  the  imputation  of  fraud.     If  a  woman,  during 
the  course  of  a  treaty  of  marriage  with  her,  make, 
without  notice  to  the  intended  husband,  a  convey- 
ance of  any  part  of  her  property,  I  should  set  it 
aside  though  good  primd  Jacie^  because  affected  with 
thatjraud.'* 

In  Howard  and  Hooker  (i),  a  widow,  prior  to 
her  second  marriage,  made  a  settlement  of  her  estate 
without  the  privity  of  her  second  husband ;  and  he 
having  married  her  in  confidence  of  her  having  that 
estate,  the  settlement  was  set  aside. 

That  settlement  was  made  in  contemplation  of  the 
second  marriage,  and  came  within  the  above  rule ; 
there  were  also  special  circumstances  of  fraud  upon 
the  husband  which  were  considered  by  the  Court  in 
pronouncing  its  judgment. 

In  Carleton  v.  The  Earl  of  Dorset  (c).  Lady  Day^ 
rill,  before  her  marriage  and  without  her  husband's 
knowledge,  conveyed  her  estate  to  trustees,  to  per- 
mit such  persons  to  receive  the  rents  as  she,  whether 
sole  or  married,  should  appoint.  It  was  decided, 
that  the  settlement  could  not  be  supported  against 
the  husband.     Besides  the  probability  in  the  last 

(a)  1  Ves.  Jun.  28.  (b)  2  Ch.  Rep.  81.— I  Eq.  Ca.  Abr.  59. 

S.  C.  {c)  2  Vem.  17. 

VOL.  I.  M 
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Ot  DI8P08I-  case  of  the  settlement  beins  made  durins  the  time 
wiFB  BK-  of  the  husband's  addresses,  it  is  stated  in  Mr.  Coa^s 
!?f 'i*^**  report,  that  the  wife  had  assured  her  intended  hus- 
BBB  B8TATB  baud  that  he  should  enjoy  her  estate  (a).    Here  then 

HBBHuJ-  ^^  *  P^^^  deception,  which  alone  would  vitiate  the 

band's  FBI-  transaction ;  and  a  similar  deception  appears  to  have 

'  been  practised  in  the  case  of  Cotton  v.  King  (i). 

And  it  But  it  has  been  considered,  that  if  at  of^  time 

thatthe^^™  before  marriage  solemnised,  the  wife  settle  all  or 

principle  of  part  of  her  property  upon  her  children  by  a  former 

invalidate  a  husband,  such  settlement  will  bind  the  second  hus- 

setdement  band  notwithstanding  he  were  iirnorant  of  it,  until 

by  her  upon  "  ^ 

her  children  after  the  ceremony  took  place ;  but  this,  although 
^*^™®f^.  countenanced  probably  by  an  old  case  next  stated, 
madeduring  seems  to  be  contrary  to  principle,  and  to  the  rights 
«econd,^wid  ^^  *^®  husband,  which,  for  his  protection,  have  rela- 
without  80-  tion  to  the  commencement  of  the  treaty :  and  when 
band's  pri-  it  is  remembered,  that  from  such  period,  no  dan-  . 
^^7*  destine  transaction  of  the  wife  to  the  prejudice  of 

her  subsequent  husband  is  allowed  to  be  effectual 
against  him ;  it  would  seem  that  a  settlement  made 
upon  those  children  by  the  wife  at  the  time  when 
she  contemplated  marriage  with  her  second  hus- 
band, could  not  be  supported  against  him,  supposing 
him  to  have  been  ignorant  of  it  until  after  his  mar- 
riage. 

The  case  last  alluded  to  and  mentioned  as  a 
probable  authority  against  this  doctrine  was,  as  it  is 
reported,  to  the  following  effect ; — 

A  widow,  before  she  married  again,  assigned  the 
greatest  part  of  her  estate  as  a  provision  for  her 


(a)  2  Cox.  S3.  {b)  2  P.  Will.  S69. 
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children  by  her  first  husband.    It  was  insisted  foir  Ormsron- 

TIONS  BY 

the  second  husband,  that  the  deed,  having  been  wifebb- 
made  a  little  before  the  marriage,  was  fraudulent,  '^^^  ^^^' 

^^  RIAOB  OF 

But  the  Court  was  of  a  contrary  opinion,  and  there-  her  estate 
fore  supported  it,  deeming  it  a  conscientious  thing  hb™hu  J- 
in  the  wife,  to  provide  for  such  children  before  she  band's  pei- 
placed  herself  under  the  power  of  a  second  bus-        '^ 
band  (a). 

There  certainly  could  be  no  objection  to  the 
objects  of  the  settlement ;  the  fault  is  the  fraud 
committed  by  it  iqpon  the  second  husband.  •  If  it 
be  in£efred  from  the  statement  in  the  last  case 
Ast  the  deed  was  made  a  day  or  two,  or  a  week 
before  the  second  marriage ;  then  the  decision  and 
Lord  Thurbyw's  declaration  in  Straihmore  \.  Bowes 
are  at  variance  (b).  But  if  it  may  be  presumed  that 
the  transaction  took  place  before  such  marriage 
was  in  contemplation  (and  the  statement  is  general 
in  the  report),  then  this  decision  will  be  consistent 
with  the  distinction  which  has  been  made,  and  from 
which  it  is  a  necessary  consequence, — 

That  when  there  is  no  possibility  of  any  deception  Contra  if  the 

.X  jiij  ,  _^t_«        settlement 

upon  the  second  husband,  as  where  a  woman  bemg  ^^re  made 
desirous  to  make  provision  for  her  children  by  a  before  the 
former  husband  does  so  shortly  after  the  death  of  ment  of  any 
the  first,  and  prior  to  any  treaty  of  marriage  with  a  ®"^^  treaty. 
second  husband^  with  a  view  to  place  it  out  of  her 
poller  upon  a  future  marriage,  so  to  settle  her  pro- 
perty as  may  be  unjust  or  prejudicial  to  them,  in 
such  a  case,  since  the  consideration  is  meritorious, 
and  there  is  no  pretence  for  imputing  to  the  trans- 


(a)   Hunt  V.  Matthews,  1  Vera.  408.  {b)  See  also  2  Ch. 

Rep-  81.    2  P.  Will.  359. 

M  3 
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Of  disposi-  action  any  species  of  fraud,  the  settlement  so  made 
wiFB  BE-       cannot  be  impeached  by  any  subsequent  husband. 
voREMAR-        In  the  case  of  the  Countess  of  Strathmore  v. 
HER  ESTATE  Bowes  (fl),  (bcfore  referred  to),  Ladi/  Strathmore  upon 
WITHOUT       ^g  death  of  her  first  husband  became  entitled  to  con- 

HER  hus- 
band's pRi-  siderable  property  under  her  father's  will.  She  in  the 

year  1777>  being  about  to  marry  a  person  named 
6rrey,  conveyed,  with  his  consent  and  for  the  purpose  of 
providing  for  her  children,  aU  her  real  and  personal 
property  to  trustees  for  her  sole  and  separate  use, 
notwithstanding  any  future  coverture.  Having  al- 
tered her  intention  in  regard  to  Mr.  Grey,  she  a 
few  days  after  the  execution  of  the  settlement  mar- 
ried the  defendant  Bowes,  who  insisted  in  a  cross 
bill  filed,  by  him  in  the  cause,  that  he  not  having 
had  notice  of  the  settlement  it  was  fraudulent  and 
'  in  derogation  of  his  marital  rights.  But  the  deed 
was  established  against  him  ;  because  there  was  no 
fraud  practised  upon  him,  he  not  having  been  in 
contemplation  of  any  of  the  parties  at  the  time  when 
the  settlement  was  executed.  Lord  TkurJxm  oh^ 
served  in  affirming  Mr.  J.  Btdler^s  decree,  that  the 
law  conveyed  the  marital  rights  to  the  husband, 
l)ecause  it  charged  him  with  all  the  burthens  which 
were  the  consideration  he  paid  for  them,  so  that 
they  were  rights,  upon  which  fraud  might  be  com- 
mitted; and  a  rule  of  law  arose  out  of  them  that 
the  husband  should  not  be  cheated  on  account  of 
his  consideration:  that  the  question  which  arose 
out  of  all  the  cases  was,  whether  the  evidence  was 
sufficient  to  raise  fraud;  and  that  even  if  there  had 


(a)  2  Bro.  C.  C.  345,  and  1  Ves.  Jun.  22,  S.  C. 
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been  a  fraud  upon  Grey,  his  Lordship  would  not  Ofduposi* 

TIOM8  BT 

have  permitted  Bowes  to  complain  of  it.  ^i^^  be,  , 

In  Ball  V.  Montgomery  (a)  the  last  case  was  re*  ^^^^  ^^*" 

,      RIAGB  OP 

ferred  to  by  Lord  Loughborough^  who  said,  that  if  her  estate 
a  woman  previously  to  marriage  conveyed  her  pro-  ^^'^"^^'^^ 
perty  without  the  privity  of  her  intended  husband,  band's  pri- 
it  would  be  fraud ;  that  Strathmore  v.  Bowes  went 
upon  this,  that  the  deed  was  honest  and  proper, 
'    being  made  in  contemplation  of  a  marriage  with 
another  person  (Grey)  and  with  his  consent  [b). 

II.  It  being  proposed  in  this  section  to  treat  of 
the  husband's  interest  in  and  power  over  the  personal 
estate  and  real  chattels  of  his  wife  in  possession  at 
the  marriage,  and  such  as  she  becomes  possessed  of 
during  its  continuance,  as  also  of  her  will  made  of 
her  personalty,  with  her  husband's  consent ;  I  shall 
consider  the  subjects  of  the  section  under  the  fol- 
lowing subdivisions : — 

1.  The  husband's  interest  in  and  power  over  his 
wife's  personal  estate  in  possession,  and  the  efiect  of 
her  will  made  as  before  mentioned. 

S.  His  interest  in  his  wife's  real  chattels,  and  in 
the  rents  due  at  his  death  when  she  survives  him,  and 
his  liability  to  the  charges  affecting  such  chattels. 

S.  His  power  over  his  wife's  real  chattels  so  as  to 
bind  her  surviving  him ;  viz.-^ 
By  his  alienation. 
By  surrender  in  law. 
By  his  recovery  of  them  in  actions. 

(a)  2  Ves.  Junu  191—194.    4  Bro.  C.  C.  389,  S.  C. 

(^)  ^With  respect  to  the  interest  which  the  husband  may  acquire 
in  his  wife's  choses  in  action  as  a  purchaser  under  a  settlement 
made  prior  to,  and  in  contemplation  of  his  marriage,  the  reader 
will  find  it  considered  in  Chap.  8. 
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By  their  being  awarded  to  him  upon  his  sub- 
mission to  arbitration. 

By  his  forfeiture  of  them — and 

By  their  being  taken  in  execution  for  his  debts. 
1 .  As  to  the  husband's  interest  in  and  power  over 
his  wife's  personal  estate  in  possession ;  and  the  will 
of  her  personalty  made  by  his  authority. 

Marriage  is  an  absolute  gift  to  the  husband  of  all 
the  goods,  personal  chattels  and  estate,  which  the 
wife  was  actually  and  beneficially  possessed  of  at 
that  time  in  her  own  right,  and  of  such  other  goods 
and  personal  chattels  as  come  to  her  during  the  mar- 
riage {a).  He  may  therefore  dispose  of  them  by  his 
will,  which  will  be  effectual  whether  he  survive  her 
or  not. 

He  may  also  empower  her  to  make  a  will  to  dis* 
pose  of  her  personsd  estate,  the  nature  and  effect  of 
which  we  shall  now  consider.  The  principle  upon 
which  this  power  of  the  wife  is  founded  is  this; 
that  her  husband  may  waive  the  interest  which  the 
law  secures  to  him  in  her  property  by  disabling  her 
from  disposing  of  it  during  the  marriage. 

The  husband's  consent  to  the  will  must  be  given, 
either  after  his  wife's  death,  or  by  prior  contract ; 
and  it  intitles  her  executor  to  claim  such  articles  of 
her  personal  estate,  which  would  have  been  her 
husband's,  as  her  administrator.  It  appears,  then, 
that  this  consent  is  personal  to  the  husband*  It  is 
no  more  than  a  waiver  of  his  rights  as  his  wife's  ad- 
ministrator.  It,  therefore,  can  only  give  validity  to 
the  instrument  in  the  event  of  his  being  the  survivor. 
Hence  it  follows,  that  if  he  die  before  his  wife,  the 
will  is  void  against  her  next  of  kin  (h) ;  and  she  will 


(a)  Co.  Litt.  300. 


(h)  15  Veis.  156. 


f 
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be  considered  as  having  died  intestate,  if,  after  her  Wife's 
husband's  death,  she  make  no  disposition  of  her  husband's 
property.  authority. 

After  these  preliminary  observations,  we  will  sup-  q^^  ^  ^ 
pose  the  case  of  a  married  woman  being  appointed  »uch  will's . 
executrix  and  residuary  legatee  of  JS ;  and  that  she,  ^^^  her 
havinff  choses  in  action  of  her  own,  survived  her  ^^^  P'?* 

^  pertVi  her 

husband ;  and  that  he  by  his  will  made  prior  to  property  as 
his  wife's  will,  after  mentioned,  bequeathed  to  her  ®*5^^-* 
his  residuary  personal  estate  for  her  sole  use,  with  a  duary  lega^ 

tfifi    ftllu.  &lsO 

power  by  will  to  dispose  of  it,  and  appointed  her  3^  executrix 
executrix ;  and  further,  that  after  his  death,  she  ac-  "»"  '^■ 
quired  personal  property.    Let  us  presume  that  she  tee  of  her 
made  a  will  during  the  marriage,  with  her  husband's  ^^i^Ae 
consent  (and  which  he  subscribed),  bequeathing  all  survivor, 
her  property  of  every  kind,  to  which  she  might  be 
intitled  at  her  death,  and  over  which  she  might  have 
a  disposing  power,  whether  as  such  executrix  and 
residuary  legatee  of  jB,  and  of  her  husband  as  above, 
or    otherwise,    and    appointed    executors.      Two 
questions  may  be  asked :  First,  what  effect  this  will 
had  upon   the  different   descriptions  of  property 
before  mentioned;  and  secondly,  what  administra- 
tions ought  to  be  granted  by  the  Ecclesiastical 
Court?    From  what  has  been  said,  and  what  will 
appear  in  the  next  section  concerning  the  will  of 
9^fime  executrix^  and  from  what  may  be  collected 
from  the  cases  of  ScammeU  v.  Wilkinson  (a),  and  Ste-t 
vens  v.  Bagwell  (b),  the  following  answers  may  be 
given,  viz.  that  independently  of  the  husband's  con- 
sent, the  wife's  will  passed,  by  right  of  representa- 
tion, to  her  executors,  the  outstanding  personal 
estate  of  B,  whose  executrix  she  was  ; — ^that  it  had 

(«)  2  East,  552^^56.  (b)  15  Ves.  1S9. 
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Wife's  no  Operation  upon  her  own  personal  estate,  nor  upon 

husband's     *^^*  which  she  acquired  after  hfer  husband's  death, 
AUTHORITY,  noi  upou  the  beneficial  interest  which  she  took  as 

the  residuary  legatee  of  B.  But  that  it  did  operate 
upon  her  husband's  residuary  personal  estate,  be- 
queathed by  him  to  her,  under  the  power  given  by 
his  will  for  her  to  dispose  of  it  by  her  testament 
made  either  in  his  lifetime  or  afterwards  (a).  And 
it  is  presumed,  that  upon  the  same  principle  by 
which  the  right  of  representation  to  B  was  trans- 
mitted by  the  ^  wife's  will  to  her  executors,  the 
right  of  representation  to  her  husband  was  trans- 
mitted by  it  to  them ;  for  her  will  having  been 
made  with  the  assent  of  her  husband,  and  a  power 
given  to  her  by  his  testament  to  make  the  will,  and 
dispose  by  it  of  his  residuary  personal  estate,  and  he 
having  also  appointed  her  his  executrix,  and  conse- 
quently his  sole  legal  personal  representative,  and 
since  the  appointment  of  an  executor  is  essential  to 
a  perfect  will,  it  is  conceived  that  the  husband's 
power  to  his  wife  to  dispose  by  will  of  his  residuary 
personal  estate,  included  the  power  of  her  appointing 
an  executor  to  perform  the  trusts  of  it ;  and  that  as 
such  executor  would  represent  the  wife,  he  must 
also  be  the  representative  of  the  husband,  whose  re- 
presentative the  wife  was  by  his  own  appointment. 
But  this  question  was  not  alluded  to  in  either  of  the 
cases  last  referred  to,  except  that  Sir  William  Grant 
observed  in  Stevens  v.  Bagwell  (b),  that  the  Eccle- 
siastical Court  limited  the  probate  to  the  interest 
which  the  wife  took  under  that  will,  and  that  no 
notice  was  taken  of  her  nomination  of  executors. 


(ff)  15  Ves.  154.  <^)  Ibid. 
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With  respect  to  the  administration  to  be  granted  Wifi'b 
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hy  the  Ecclesiastical  Court  in  such  a  complex  case,  it 


appears  that  a  limited  probate  or  administration  cum 
scriptis  armexis  quoad  the  effects  of  the  wife's  hus-  ^nistortkm 
band  and  of  B,  may  be  granted  to  her  executors ;  to  be 
but  no  probate  or  administration  of  her  own  choses  ^™" 
m  action  not  reduced  into  possession  during  the 
marriage,  nor  of  her  other  property  acquired  after 
her  husband's  death,  ought  to  be  granted  to  them ; 
for  these  not  passing  by  her  will,  the  administration 
of  them  belongs  to  her  next  of  kin,  and  not  to  her 
executors :  her  executors  therefore  have  no  right  to 
intermeddle  with  them.     Hence  appears  the  impro- 
priety there  would  be,  if  the  Ecclesiastical  Court 
were  to  grant  to  the  wife's  executors  an  unlimited 
probate  in  such  a  case  ;   for  they  would  be  enabled  Prohibition, 
to  recover  property  by  it,  which  ought  not  to  be 
administered  under  any  of  the  wUls,  but  by  her 
administrator  only ;  so  that  if  a  suit  were  instituted 
by  her  executors  in  the  Ecclesiastical  Court  to  ob- 
tain a  general  probate,  the  Court  of  Kin^s  Bench 
would  grant  a  prohibition  (a). 

2.  To  chattels  real,  of  which  the  wife  is  or  may  Nature  of 
be  possessed  during  marriage,  the  law  gives  to  the  JU^^f  ^ 
husband  a  qualified  title  only,  i.  e.  an  interest  in  wife's  terms 
his  wife's  right,  with  a  power  of  alienation  during  ^'  y®*"* 
the  coverture.    If,  therefore,  he  dispose  of  his  wife's  His  allena- 
terms  for  years,  by  a  complete  act  in  his  lifetime,  her  title  by 
her  right  by  survivorship  will  be  defeated,  as  it  will  survivorship. 
afterwards  appear  (Jbi) ;  but  if  he  do  not  alien  them,  and 
he  survive  her,  the  law  gives  them  to  him,  not  as  re-  ^i.  ^ 

,  Xi  be  survive 

presenting  his  wife,  but  as  a  marital  right :  no  ad-  he  is  entitled 


(a)  9  East,  552.  {b)  See  the  form  of  an  assignment  of  the 

wife'tf  term  for  years,  in  Append.  No.  5,  Vol.  II. 
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Wivs's         ministration,  therefore,  is  necessary  to  be  taken  out 

Y1BAR8  '*^*    ^y  ^^  *^  ^®'  (^^*    ^*  however,  the  wife  be  the  sur- 

--♦—       vivor,  and  the  terms  remain  in  statu  quo,  she,  and  not 

^..?®'?  J     her  husband's  next  of  kin,  will  be  intitled  to  them» 

without  ad- 
ministration. Hence  it  follows,  that  he  cannot  dispose  of  them  by 

vive  \nd  no  ^^  ^^^  against  her  surviving  him  ;  for,  as  that  does 

aUenation  not  take  effect  till  qfier  his  death,  the  law  takes 

entitled  to  precedence^  and  vests  the  terms  in  the  wife  im» 

them,  mediately  upon  his  decease ;  but  iif  he  happen  to  be 

even  against  •  ,        ,.   ^  ,.         .  . 

his  will.        the  survivor,  then  his  testamentary  disposition  will  ^ 
the  survivor.      Upon  similar  principle,  if  there  be  two  single 

Husband.  ••j.a  j.      r     t  r  j  r 

although  he  women  jomt  tenants  of  a  lease  for  years,  and  one  of 
be  the  sur-  them  marries  and  dies,  the  term  will  survive  to  the 
not  be  en-  Other  joint  tenant ;  for,  although  chattels  real  are 
titled  to  a  given  to  the  husband  if  he  outlive  his  wife,  yet  the 
his  wife  in  survivorship  between  the  joint  tenants  was  the  elder 
tenuicy.        ^^^^  which  was  not  severed  by  the  husband  during 

the  coverture,  marriage  itself  not  having  that  ef- 
fect(c):  this,  therefore,  is  of  necessity  an  exception 
to  the  general  rule. 
Rents  pay-        In  regard  to  the  right  of  the  husband's  executors 

able  in  re-  ,  .  •   •  •/•    ^  .  j  i 

spect  of  ^^  his  surviving  wife  to  rents  reserved  upon  under- 
wife's  terms  leases  of  her  chattels  real,  and  to  the  arrears  of  rents 

for  years; 

when  she,      due  at  the  husband's  death,  there  is  a  difference  of 

vivOT^  or^Uie  ^P^^^"^  ^  *^®  books,  which  may  probably  be  re- 
executors  of  conciled  by  attending  to  the  manner  in  which  the 

her  husband*  i 

will  be  en-     ^nts  were  reserved. 

titled  to  Accordindy,  if  the  husband  ahne  arrant  an  imder- 

S?r;J.  le«e  of  hi.  life's  tenn  of  ye.«  retrying  .  rent,  th^ 
d^h!  ^      would  be  a  good  demise,  and  bind  the  wife  so  long 

as  the  sub-demise  continued ;  the  husband's  execu* 


(a)  1  Roll.  Abr.  345,  pi.  40.    Dyer,  251.  Co.  Litt  46  b.  951  a. 
2  £q.  Ca.  Abr.  198,  pi.  4.     (6)  Co.Litt  351.    (c)  Co.  Litt.  185  i* 


/ 


Sect.  2.]    wer  his  Wif^s  personal  Estate.  171 

tors,  therefore,  would,  as  it  is  presumed,  be  entitled  Wife'« 

TSRM8 
TBARS. 


not  only  to  the  subsequent  accruing  rents,  but  to  ^**^*  *^* 


the  arrears  due  at  his  death  (a). 

And  it  would  seem  that  the  principle  of  the  last 
case  would  entitle  the  executors,  to  the  exclusion 
of  the  surviving  wife,  to  subsequent  rents,  and  all 
arrears  at  the  husband's  death,  although  the  wife 
was  a  party  to  the  under-lease,  provided  the  rent 
were  reserved  to  the  husband  only;  because  the 
effect  of  the  sub-demise  and  reservation  was  an  ab- 
solute disposition  pro  tanto  of  the  wife's  original 
term,  which  she  could  not  avoid,  and  the  rent  was 
the  sole  and  absolute  property  of  the  husband. 

But  if,  in  the  last  case,  the  rent  had  been  reserved 
by  the  husband  to  himself  and  wife,  then,  as  their 
interests  in  the  term  granted  and  the  rent  reserved 
were  joint  and  entire,  it 'is  conceived  that  the  wife, 
upon  surviving  her  husband,  would  be  entitled  to 
the  future  rents,  and  that  she  would  be  equally  en- 
titled  to  the  arrears  of  rent  at  her  husband's  death ; 
because  they  remaining  in  action,  and  being  due  in 
respect  of  the  joint  interest  of  the  husband  and  wife 
in  the  term,  would,  with  their  principal,  the  term, 
survive  to  the  wife  (Jb). 

With  respect  to  the  husband's  liability  to  charges  Husband's 
afiectinfic  his  wife's  terms  for  years,  when  he  sue-  ^^^  ^7.  "^ 

o  ./         »  vivorsnip  is 

ceeds  to  them  upon  surviving  her,  the  law  may  be  subject  to  all 
considered  to  be  thus  settied : —  die  ^^M,^as 

That  when  the  husband  siurvives  his  wife,  and  they  were 
upon  that  event  becomes  intitied  to  her  terms  for  herpos- 
years,  he  succeeds  to  them  subject  to*all  the  charges  s^^ion- 

(a)  1  RoU.  Abr.  S44,  US.  Co.  Litt.  46,  h.  2  Lev.  100.  S  Keb. 
300.        {b)  4  Vin.  Abr.  (D^  a)  117. 
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Wipe's  and  equities  with  which  they  were  aiFected  in  her 

possession;  so  that,  if  the  wife  before  marriage 
subjected  them  to  an  annuity  or  other  incumbrance, 
and  her  husband,  either  after  her  marriage  or  after 
her  death,  renewed  the  leases,  or  surrendered  the 
old  and  took  new  leases,  the  incumbrances  in  equity 
will  attach  upon  such  new  leases,  and  the  creditors 
will  not  be  bound  to  contribute  towards  fines  or 
expenses  incurred  in  consequence  of  these  trans- 
actions. 

Thus,  in  Moody  v.  Matthetcs  (a),  Mary  PricCy 
being  possessed  of  a  lease  of  tithes  for  twenty-one 
years,  granted  to  Moody  an  annuity  for  life  out  of 
them,  in  consideration  of  ^£300;  and  she  covenanted 
for  payment  and  ftirther  assurance.  After  this,  she 
surrendered  the  lease  and  took  a  new  one  for  a  fur- 
ther term  of  seven  years,  which  she  mortgaged  to 
Rtiddock  for  ^300 ;  and  then  she  married  the  de- 
fendant Matthews,  and  died.  Her  husband  admi- 
nistered to  her,  paid  off  the  mortgage,  and  dis- 
charged the  annuity  until  the  year  1798,  when  he 
surrendered  the  lease,  and  took  a  new  one  in  his 
.  own  name  for  a  further  term  of  seven  years ;  which 
surrender  and  renewal  he  afterwards  twice  repeated, 
and  at  each  of  those  times  he  paid  a  fine  out  of  his 
own  money,  together  with  the  other  expenses.  And 
Sir  WiUiam  Grant  determined  upon  the  authority  of 
Maarwell  v.  Ashe,  stated  by  him,  and  the  principles 
which  he  had  mentioned,  that  the  annuity  was  a 
charge  upon  the  renewed  lease,  and  that  the  arrears 
must  be  satisfied,  and  the  annuity  continue  to  be 
paid  out  of  the  profits  of  that  lease.     In  answer  to 


(a)  7  Ves.  Jun.  174. 


\ 


I 

) 
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the  points  made  by  the  husband,  that  he  was  not  Wife's 

TERMS 
YEARS. 


bound  to  pay  the  annuity  beyond  the  term  which  ^  ^^^^  ^^ 


the  lease  had  to  run  when  he  acquired  it  in  right  of 

his  wife,  or,  at  least,  that  the  annuitant  was  bound  Alienation 

oy  husband, 

to  contribute  to  the  expenses  of  the  renewals,  his    

Honxmr  said, — that  the  wife  during  her  life  was 

bound  to  preserve  the  lease  for  the  annuitant ; 

that  the  husband  taking  by  marital  right  was  not  Husband's 

esteemed  a  purchaser  for  valuable  consideration,  rights  do  not 

and  that  he  stood  precisely  in  the  place  of  his  wife ;  '"a'^®  ^i°»  * 

r  J  r  '  purcnaser 

so  that  the  annuitant,  as  against  the  wife,  being  for  valuable 

interested  in  the  then  lease,  and  all  subsequent  re-  ^^^^  ®^*" 

newals  during  his  life,  he  was  equally  interested  in 

regard  to  the  husband.     But  that  the  husband's 

obligation  to  renew  was  not  the  same  as  that  of  his 

wife,  since,  after  the  marriage,  he  was  not  bound  by 

her  personal  covenants ;  yet  that  when  the  lease  was  Not  bound 

bv  bis  wife's 

renewed,  the  annuitant's  equity  attached  upon  it,  personal 
since  the  renewed  lease  was  considered  in  equity  the  covenants, 
same  lease*  And  with  respect  to  the  contribution 
claimed  by  the  husband,  the  Court  said,  that  the 
annuitant  was  not  liable  to  pay  any  proportion  of 
the  fines ;  for  that  would  be  to  make  him  pay  the 
consideration  twice ;  and  reference  was  then  made 
to  the  case  of  Manvell  v*  Ashe. 

3.   As  to  the  husband's  power  over  his  wife's  Alienation 
chattels  real  to  bind  her  surviving  him,  it  has  been  of  wife's 
observed,  that  the  law  enables  him  to  defeat  his  ^"^s- 
wife's  interest  by  survivorship,  by  an  absolute  dis- 
position of  the  whole  term.     In  proof  of  this : — 

Husband  and  wife  being  joint  tenants  for  a  term 
of  sixty  years,  he  alone  demised  the  lands  for  seventy 
years,  to  ammence  immediately  after  his  death.  His 
wife  survived  him ;  and  although  it  was  urged  that 
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the  lease  was  void,  since  it  was  not  to  commence  till 
after  his  death,  and  that  as  he  died  before  his  wife, 
she  became  entitled  to  the  term  by  survivorship,  yet 
the  lease  was  adjudged  to  be  good;  because  the 
term  commenced  in  interest  immediately,  although 
not  in  possession,  and  that  the  creation  of  such  in- 
terest was  an  equal  bar  to  the  wife,  as  if  her  husband 
had  granted  the  whole  term  {a). 

And  since  the  same  rule  of  property  must  prevail 
in  equity  as  at  law,  if  the  wife  be  entitled  to  a  term 
for  years  held  in  trust  for  her  benefit,  the  assignment 
or  alienation  of  it  by  her  husband  will  bind  her  sur- 
viving him  (ft).    Accordingly, 

Af  the  first  husband  of  JS,  conveyed  the  residue  of 
a  term  of  thirty-one  years  to  trustees  for  the  sepa- 
rate use  of  JS,  who,  after  ^'s  death,  married  C;  C 
aft^erwards  mortgaged  the  term,  and  he  and  the 
mortgagee  assigned  it  to  the  plaintiff.  Upon  a  bill 
by  the  assignee  against  the  wife  and  her  trustees, 
for  an  assignment  of  the  legal  estate,  it  was  so 
decreeci  (c). 

This  was  first  determined  and  settled  by  the 
highest  authority,  the  House  of  Lords,  in  Sir  Ed- 
'  ward  Tumer^s  case  (^),  and  it  has  in  consequence 
been  since  followed  and  acted  upon. 

It  must,  however,  be  noticed,  as  an  exception  to 
this  rule,  that  if  the  husband,  before  marriage,  con- 
sent to  the  settlement  of  his  or  his  wife's  term  for  her 

(a)  Grute  v.  Locroft,  Cro.  Eliz.  287«  See  also  Co.  Litt.  46  6. 
851 ;  and  1  Roll.  Abr.  343,  pi.  15 ;  and  Theobalds  v.  Duffoy,  9 
Mod.  102.  (b)  Bates  v.  Dandy,  stated  in  next  page,  (c)  Tudor 
V.  Samyne,  2  Vem.  270.  See  also  1  Eq.  Ca.  Ab.  58,  pi.  5.  1  Vem. 
18.  Pre.  Ch.  418.  2  Atk.  208,  421.  Lane,  54.  Roll.  Abr.  S4S. 
4f  Ves.  Jun,  19.        (d)  1  Vem.  7. 
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benefit^  whether  it  be  a  legal  term,  or  a  term  in  trust  Wivx's 
for  her,  he  cannot  dispose  of  it  after  the  marriage  (a),  years,  ^&c. 
Upon  the  principle,  and  in  analogy  to  the  rule  last      --^ 

.-        J     -x*  -J  X    X  1  Alienation 

mentioned,  u  a  woman  recover  a  judgment  at  law,  i^hwband. 
and  sue  out  on  elegit^  and  then  marries ;  her  hus-  jj^^^   ^,^ 
band  will  be  at  liberty  to  assign  this  interest  of  his  right  to 
wife,  for  or  without  a  consideration,  as  he  may  think  ^^^legit  of 
proper;  so  also  a  Court  of  £quity,  in  conformity  ^^^l^|^°?* 
with  the  legal  rule,  will  allow  to  the  husband  the  before  mar- 
same  unqualified  power  of  assignment,  when  his  ^- 
wife  before  mamage  has  obtained  a  decree  in  her  i^^  ^  ^^ 
favour,    to    hold  and  enjoy  lands   until  satisfac-  powers  he 

^  may  assign  a 

tion,  &C.  (6).  decree,  Ac. 

It  seems,  that  since  an  agreement  to  do  an  act  is  ^^J^^ ^  ^^ 
considered  in  equity  the  same  as  if  the  act  were  marriage. 
done,  if  the  husband  agree  or  covenant  to  dispose  Husband's 
of  his  wife's  term  for  years,  or  any  part  of  it,  such  5wm"ws 
ainreement  or  covenant  will  be  enforced  against  her  ^*/?  *  ^^^'. 

^^     .   .       ,  .  ^  tcl  mterest  is 

SUrvivmg  him.  equivalent 

Thus,  in  Bates  v.  Dandy  (c).  A,  being  intitled  in  SsJSswST^ 
right  of  JS,  his  wife,  to  two  mortgages,  the  one  in  of  it. 
fee,  and  the  other  for  a  term  of  years  (the  legal 
estates  in  which  were  outstanding,  but  which  were, 
by  a  memorandum  signed  upon  a  certain  arrange- 
ment in  jB's  family,  agreed  to  be  assigned  to  her), 
borrowed  ^200  of  C,  and  by  agreement  under  hand 
mentioned,  that  for  the  better  securing  of  that  sum, 
he  had  left  the  two  mortgages  with  C,  which  he,  Af 
was  intitled  to,  and  promised  forthwith  to  assign 
them  to  C;  but  before  this  was  done,  A  died.  Upon 
a  bill  by  C  for  payment  or  foreclosure,  it  was  insisted 

(a)  1  Vera.  7.        {b)  4  Vin.  Abr.  57,  pi.  20.    S  P.  Will.  200. 
(c)  2  Atk.  907. 
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by  the  wife,  that  since  the  mortgages  Were  her 
choses  in  action^  and  as  they  had  nqt  been  assigned  by 
her  husband,  she  was  mtitled  to  them.  Btit  Lord 
Hardmcke  was  of  a  contrary  opinion,  and  said  that 
Ay  being  intitled  in  right  of  his  wife '  to  the  /rt/*/  of 
the  mortgages,  had  power  to  assign  them  for  his  own 
use ;  and  that  leaving  them  with  C,  and  giving'  his 
note  promising  to  procure  an  assignment,  amounted 
in  equity  to  a  disposition  of  them  for  so  much  as  to 
satisfy  the  debt  of  C;  and  that  the  residue  belonged 
to  By  as  her  choses  in  action. 

In-the  case  of  Stead  y.  Cragh  {a)y  a  long  term  of 
years  was  vested  in  the  husband  in  right  of  his  wife ; 
he  made  an  under-lease  for  ten  years,  and  upon 
borrowing  money  of  the  lessee,  he  covenanted  to 
grant  him  another  lease  to  commence  from  the  end 
of  the  ten  years,  and  to  continue  during  the  time  he 
had  any  right.  The  husband  died  before  he  made 
such  lease ;  and  it  was  decreed,  that  the  covenant 
was  a  good  disposition  of  the  term  in  equity,  because 
the  husband  had  a  power  to  dispose  of  it,  and  the 
covenant  was  such  a  lien  as  bound  the  right  into 
whose  hands  soever  the  term  came. 

Upon  the  same  principle^  it  is  presumed.  Lord 
Redesdale  decided  the  case  of  Shannon  v.  Brad- 
street  (b)  J  according  to  which,  although  a  tenant  for 
life  with  a  leasing  power  do  not  actually  grant  a 
lease,  yet  if  he  enter  into  an  agreement  to  do  so,  it 
will  bind  the  persons  in  remainder. 

The  power  which  the  law  gives  the  husband  to 
alien  the  whole  interest  of  his  wife  in  her  chattels 


(a)  9  Mod.  4S. 
Ves.  173. 


{b)  1  Scho.  and  Lefroy,  62.    See  also  15 
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real,  hece8S8ril>bauthorues*him  to  dispose  of  it  in  Win's 

.  •         ^  TBRM8  VOR 

part*  ^  TBARii  Sec. 

If)  therefore,  the  husband  be  possessed  of  a  term     7-^ 
for  forty  years,  in  right  of  his  wife,  or  jointly  with  ^  hmband. 
her,  demise  it  for  twenty  years,  reserving  rent,  and  ^^  gurviv- 
dies,  such  demise  or  underlease  will  be  good  against  ing  during 
her,  although  she  survive  him ;  but  the  residue  of  ^^^  t^^' 
the  original  term  will  belong  to  her,  as  undisposed 
of  by  her  husband  {a). 

So  also  if  the  husband  alien  the  whole  of  the  term  Alienadon 

DY  nuBband 

of  which  he  is  possessed  in  right  of  his  wife,  upon  of  wife's 
cantUthn  that  the  grantee  pay  a  sum  of  money  to  his  e^iUon^ 
executors,  and  then  dies,  and  the  condition  is  broken,  when  and 
upon  which  his  executors  enter  on  the  lands,  this  ^p^uon 
alienation  by  the  husband  will  be  a  sufficient  dispo*  ^  7^  ^f - 

-,  ,  *       feat  her  title 

sition  to  bar  the  wi£e  of  her  interest  in  the  term,  it  by  survivor- 
having  been  wholly  disposed  of  by  him  during  his  "^P* 
life,  and  vested  in  the  grantee  (b). 

It  seems,  however,  that  if  the  condition  had  been 
BO  framed  that  it  might  have  been  broken  in  the 
husband's  lifetime,  and  he  had  entered  for  a  breach, 
and  then  died  before  his  wife  without  making  any 
other  disposition  of  the  term,  she  would  be  intitled 
to  it  by  survivorship ;  because  the  husband,  by  re- 
entry for  a  breach  of  the  condition,  was  restored  to 
the  same  right  and  interest  in  the  term  as  he  was 
possessed  of  at  the  time  of  the  grant  upon  condition, 
viz.  in  right  of  his  wife ;  so  that  as  he  took  no  other 
step  to  alter  his  interest  in  the  term,  it  appears  but 
reasonable  that  his  wife's  title  by  survivorship  should 
be  allowed  in  this  instance,  as  in  general  cases  (c). 


{«)  Sym's  case,  Cro.  Elis.  33.    1  RoU.  Abn  344,  pi.  la  Moor, 
SOS.     GVei.  389.        (»)  Co.  Litt  46  ».        (c)  2  P.  WiU.  366. 
VOL.    I.  N 
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trs's  Of  such  species  of  property,  less  than  freehold, 

lARs.  &x.    belonging  to  the  wife  and  in  possession,  the  husband 

,.~*T  .    may  dispose  either  for  a  valuable  or  without  any 

lenaUonou  .  ,         .  -^  «         , 

4iand.        Consideration.     Some  of  such  property  are  terms 

isposition    ^^^  y^^i^i  statutes  merchant,  statutes  staple,  elegits, 
burf)ai.d     terms  held  in  trust  for  the  wife,  &c.  (a), 
thoui.a  But  a  distinction  must  be  observed  when  the  dis- 

nsidtra-  position  is  intended  of  the  whole  or  of  part  of  the 
property,  and  when  as  a  collateral  grant  of  something 
out  of  it. 

Thus,  if  the  husband  pledge  a  term  fbr  years  of 

his  wife  for  a  debt,  and  he  either  assigns,  or  agrees 

to  assign,  all  or  part  of  such  term  to  the  creditor,  it 

has  been  shown  in  the  case  of  Sales  v.  Dandy  (It),' 

that  the  transaction  will  bind  the  wife. 

iilateral  But  if  the  transaction  be  collateral  to,  and  do  not 

n  out  of     change  the  property  in  the  term,  aa  in  th^  grant  of 

fe'B  term     ^  j^^^  ^^^  pf  j^    ^eu,  if  the  wife  survive  her  hus- 

not  bind  ' 

3  wife  HUT-  band,  her  right  being  pantmount,  and  her  interest  in 
'*"£      *    the  chattel  not  having  been  displaced,  she  will  be 

entitled  to  the  term  discharged  from  the  rent  (c). 

itanceof        Suppose  the  husband  to  be  possessed  of  a  term 

Qveyance    f<"^  years  in  right  of  his  wife,  with  remainder  to  him- 

bwgam     ggif  in  fgg^  an(j  that  he  by  deed  enrolled,  and  in  con-  . 

Dg  insuf-    sideration  of  money,  bargains  and  seUs  the  lands, 

'  wifv/^  and  dies,  and  his  wife  enters  claiming  the  residue  of 

est  in  hec  the  term.    The  opinion  seems  to  be,  that  her  claim 

^  was  good.    The  reasons  are,  that  by  the  bargain  and 

sale  nothing  passed  but  an  use ;  and  that  by  creation 

and  grant  of  the  use,  the  term  which  the  husband 

had  in  right  of  his  wife  did  not  pass }  so  that  there 


(a)  3  P.  Will.  200,  and  npra,  p<  174-  (fi)  Supm,  p.  175. 

(c)  C».LitL  184  4.     1  Roll.  Abr.9W.p].£. 
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being  ntodisposition  of  the  fe^ra^  interest  of  the  tenn,  W'"'* 

tbrms  for 

but  only  of  an  use  (which  in  lespwt  of  the  inhe-  years,  Ac- 
ritame  in  remainder  »  the  husband  he  Alight  well      -^^^ 
create),  tbe  disposition  as  to  the  term  wa3  good  otily  £^'7  ^ 
Ai'Mtg'  his  ti^;  after  his  death,  therefoi*e,  his  wife 
wa«  entitled  to  the  residue  of  her  term  discharged 
j&om  the  ^ect  of  the  deed,  as  she  would  havd  bfcen 
if  her  husband  h^d  panted  a  rent>  &c.'oot  of^it 

It  appears  that  the  above  ^opinion  is  founded  upon  But  the  in- 
the  cii-cumBtance  of  the  conveyance  being  incom-:«Jj^»«f^^ 
petent  to  pass  the  legal  interest  in  the  term.    If,  •  will  have 
therefore,  in  addition  to  the  wofds;  «b&rgai»  and  ^^^^^®^*- 
!Jell,'' those  of  "grant,  assign,**, or  any  other *w<6rd ' 
had  been  introduced,  which  would  have  passed  such  - 
interest)  the  claim  of  the  wife  would'  have'  t!een' 
barred.    But  the  words,  "  bargain  anid  sell,''^  tinder 
the  statute  of  uses'(a)  could  have  no  operation  to* 
rai^  an  use  to  be  executed  in  possession,  except  out' 
of  the  remainder  or  reversion  of  which  thehusbimfd'^ 
was  seised,  as  that  statute  speaks ;  so  tliat,  in  the' 
case  above  supposed,  the  term  beit^  a  term  in  gross,^ 
of  which  the  husband  was  not  seised,  but  possessed,  ^ 
the  bargain  and  sale  only  passed  an  tcse  at  commcm* 
law,  and  not  by  tha statute  of  uses'}  that  us^  then;  > 
not  having  been  executed  in  possession  was  cfdldteraV 
to  the  land,  and,  like  other  coUatend  charges,  it  ex-* 
pired  with  the  life  of  the  husband,  who  created  it^* 
and  lefWthe  term  disincumbered  for' die  wifb(6)i: 

As  the  huisA>and  is  empowered  by  express  aU^a^ '  Acts  of  hus- 
tion  of  his  wife's  chattels  real  in  posisession  to  devest  ^^  exprets 
her  property^  and  defeat  her  right  by  siurvivorship,  alienation 

■■  a  disposition 

ofhiawife*B 
(«)  87  Hen4  8.  c.  10.        {b)  Mo.  pL  S04.  Flovd.  429.  1  Bac  terra. 

▲tir.  Tit.  Baron  and  Fene,  476.  Ed.  by  OwilL 
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as  it  before  appears ;  so  he  may  by  other  acts  pfo- 
duce  the  same  effect. 

Thus  if  the  wife,  at  the  time  of  her  marriage,  were 
a  lessee  for  years,  and  her  husband  purchased  or  t<H>k 
a  lease  of  the  lands  for  both  their  lives}  that  act 
would  amount  to  a  disposition  of  the  term,  because 
by  the  acceptance  of  the  second  lease>  the  term  was^ 
surrendered  by  operation  of  law,  which  surrender 
the  husband  was  enabled  to  make  under  his  g^ieral 
authority  to  dispose  of  his  wife's  chattels  real  in  pps* 
session  (a).    Again— *- 

A  lease  was  granted  to  husband  and  wifei  for  a 
tern^  of  years ;  they  entered,  and  then  the  let^r 
enfeoffed  the  husband,  who  died  seised  during  the 
\^ife'$  life ;  upon  which  she  claimed  the  term  against 
the  husband's  heir.  The  question  was,  whether  the 
tarm  was  extinguished?  And  it  was  determined, 
that  the  acceptance  of  the  feoffment  destroyed  the 
t0rm  i  for  by  such  acceptance  the  husband  adnutted 
the  lessor's  power  to  enter  and  make  livery,  which 
tbe  lessor  could  not  lawfully  do  during  the  conti- 
n(Uance  of  the  term;  so  that  of  necessity  this  ad- 
nussion  by  the  husband  amounted  to  a  surrender 
o^  the  term ;  and  the  Court  proceeded  to  decl^M^e, 
that  if  the  conveyance  to  the  husband  had  been  by 
bwgain  and  sale  enrolled,  or  by  fine,  the  term  would 
not  have  been  extinct  (A). 

If  hasband  «id  wife  be  evicted  of  a  term  which 
he  enjoyed  in  her  right,  and  he  commence  an  action 
of  ejectment  in  his  ownname^  and  obtain  judgment, 
the  recovery  will  change  the. wife's  prcqperty  in  the 

(a)  2  Roll.  Abr.  495>  pi.  50,  and  see  suproj  chap.  S,  aect.  2, 
p*  105.        (h)  Downing  V.  Seymour,  Cro.  Elis.  918.  ^ 
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term,  and  vest  it  in  the  husband  (a)  j  because  it  is  a 
reduction  of  the  term  into  his  own  possession ;  but 
if  he  had  joined  his  wife  in  the  action,  then  the 
judgment  beingjoin/,  their  interests  would  have  been 
the  same  afi  before  the  eviction  ^  so  that  if  the  wife 
survived,  she  would  be  entitled  to  jthe  residue  of  the 
term  by  survivorship. 

It  seems,  that  if  there  be  a  dispute  between  the 
husband,  claiming  a  term  of  years  in  right  of  his 
wife,  and  another  person  relative  to  their  tiUe^  and 
they  refer  the  matter  to  arbitration,  and  an  award  is 
made  of  the  term  to  the  husband,  the  property  in  it 
will  be  changed  by  the  arbitrament,  so  as  to  amount 
to  a  reduction  of  the  term  into  possession,  which 
will  defeat  the  wife's  right  by  survivorship  (b). 

Accordingly  in  Tmsloe  v.  yewre  (c),  it  was  said 
to  have  been  agreed,  that  if  a  controversy  arise  be- 
tween two  persons  about  the  title  to  a  lease  for  years, 
and  they  submit  the  question  to  arbitration,  and  the 
arbitrators  award  that  one  of  them  shall  have  the 
term,  this  is  a  good  gift  of  the  interest  in  it.  3ut 
that  if  the  award  be  that  one  shall  permit  the  other 
to  enjoy  the  term^  it  will  be  no  gift  of  the  interest  in 
the  term. 

Hence  the  transaction,  whatever  it  may  be,  if  not 
of  a  description  to  effect  a  complete  alteration  in  the 
nature  of  the  joint  interest  of  the  husband  and  wife 
in  the  term,  will  be  insufficient  to  bar  her  right  by 
survivorship. 

Equivalent  to  the  husband's  power  of  alienation 
of  his  wife's  term  or  trust-term,  is  the  disposition 
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But  in  all 
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terest of  hus- 
band and 
wife. 


(a)   1  Roll  Abr.  S45,  pi  10.    Co.  Litt  ^b.         {b)  1  Roll 
Abr.  24*5.  1  Vem.  396.       (c)  2  Leon,  104.   Gro.  Elic.  22S.  S/C. 
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which  the  law  makes  of  it  in  instances  of  his  mis- 
conduct (a). 

Thus,  if  he  commit  waste,  the  term  will  be  for- 
feited (b). 

So  also  his  outlawry  or  attainder  for  felony^  or  his 
conviction  of  any  such  crime,  will  be  followed  by 
the  same  consequence  (c).    Again— 

If  he  be  found  ^fo  de  se^  that  will  be  a  forfeiture 
of  his  wife's  term,  whether  it  be  hers  alone,  or  whe- 
ther it  bad  been  granted  to  her  and  her  husband 
jointly. 

And  if  he  have  a  term  for  years  in  his  own  right, 
and  another  in  right  of  his  wife,  his  forfeiture  will 
extend  to  and  comprehend  both  the  terms  (d). 

The  power  of  the  husband  over  his  wife's  term 
for  years  may  be  taken  advantage  of  by  his  creditors 
during  the  marriage. 

If,  then,  he  be  possessed  of  such  a  term  in  right 
of  his  wife,  it  may  be  sold  under  ^Jieri  facias  (e). 
But  although  it  may  be  extended  or  sold  for  the 
satisfaction  of  his  debts,  yet  if  that  be  not  done 
during  his  life,  and  his  wife  survive  him,  the  term 
in  her  possession  will  be  discharged  from  the  de- 
mands, because  she  claims  it  paramount  her  bus* 
baud,  and  therefore  exempted  from  the  claims  of  all 
persons  deriving  titles  under  him.  It  seems,  how- 
ever, that  if  the  term  had  been  purchased  by  the 
husband,  and  the  conveyance  taken  to  himself  and 
his  wife,  it  might  have  been  sold  or  extended  after 
his  death,  since  the  purchase  and  settlement  were 


»« 


{a)  1  Roll.  Abr.  851,  pi.  50.  (h)  Co.  Litt*  S51.  (c)  Ibid. 
4  Blade  qom.  S^,  (cO  J^nk«  J^ep.  65.  2  Black.  Com.  4S1. 
*  Blftck,  Cpm.  387.  (e)  Co.  Litt.  851 .  I  P*  Will.  268. 
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the  "ooluntary  acts  of  the  husband;  and  the, posses- 
sion of  his  wife  subsequently  to  bis  decease  is  quodam 
mdp,  a  continuation  of  her  husband's  interest  (a). 

III«  With  respect  to  the  interest  of  the  husband 
in,  and  his  power  over  the  personal  estate  and  real 
chattels  of  which  his  wife  is  possessed  or  entitled 
to  as  executrix  or  administratrix^  and  his  liabilities 
on  account  of  the  same,  proposed  to  be  considered 
in  this  section ;  these  subjects  will  be  treated  upon 
under  the  following  heads : — 

1.  The  husband's  interest  in  and  power  over  such 
property  during  the  marriage. 

2.  The  wife's  power  to  dispose  of  it  by  will. 

3.  Whether  the  wife  is  to  sue  singly  or  jointly 
with  her  husband  for  the  recovery  of  outstanding 
assets. 

4.  The  liabilities  of  husband  and  wife  jointly  and 
singly  for  devastavits* — And, 

5.  When  the  wife's  death,  during  legal  proceed- 
ings against  both  of  them  for  her  devastavit^  will  and 
will  not  discharge  her  husband. 

.  1.  In  the  last  section  it  appeared  that  marriage 
was  an  absolute  unqualified  gift  to  the  husband  of 
all  the  goods  and  personal  chattels  which  his  wife 
was  absolutely  possessed  of  at  that  time,  or  became 
so  afterwards  in  her  own  right,  whether  he  survived 
her  or  not. 

Marriage,  however,  makes  no  such  gift  to  him  of 
the  goods  and  chattels  which  belong  to  his  wife  in 
autre  droit,  as  executrix  or  administratrix ;  because 
such  a  gift  might  prove  disadvantageous  to  the  cre- 
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Marriage  is 
no  gifc  to 
husband  of 
property  be- 
longing to 
wife  in  autre 
droit. 


{a)  See  8  Rep.  171. 
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rsBAMo's    ditors,  &c.  of  the  testator  or  intestate:   beudes, 
:rrbst  iM     .  i.~,  »■!•  -t 

>pERTY     Since  the  wife  takes  no  beneficial  interest  m  the 

icH  Rts     property,  -there  is  n<me  mich  which  the  law  can 

FE  TAKES   *       *         ^ ' 

uEcu-     transfer  to  him  (a). 

M»TBA-°'      ^"^  ^^^  husband  is  entitled  to  administer  in  his 
IX-  wife's  right,  for  his  own  safety,  lest  she  misapply  the 

j*  funds,  for  wtiich  he  would  be  liable.    Incident  to 

ninister  in  this  right  he  has  the  power  of  disposition  over  the 

•right,and  personal  estate  vested  in  his  wife  as  executrix  ot 

poie  of      ' 

ipriqtertj.  administratrix  (J). 

Thus  in  Arnold  v.  Bidgood(c),  the  husband  being 
possessed  of  a  lease  of  tithes  in  right  of  his  wife  an* 
executrix,  granted  all  his  right,  title,  and  interest  in 
them ;  and  it  was  determined  that  they  passed  to  the 
grantee. 

So  also  in  Levick  v.  (k^pm  (d),  the  teudue  of  a 
term  of  years  being  vested  in  the  wife  as  admini- 
stratrix, her  husband  released  it  to  the  plaintiff,  and 
the  release  was  held  to  be  good, 
d  releaae  Upon  the  SMue  principle  the  husband  may  release 
debts  owing  to  the  estate  of  the  testator  or  intestate) 
to  whom  the  wife  is  executrix  or  administratrix  («). 
to  If  he  be  entitled  to  a  term  for  years  in  her  light 

as  executrix  or  administratrix,  and  have  the  reversion 
in  fee  in  himself,  the  term  will  not  be  merged ;  be- 
cause a  man  may  have  a  freehold  in  his  own  right 
and  a  term  for  years  m  autre  droit,-  and  it  seems 
essential  to  merger,  that  the  term  and  the  freehold 
should  vest  in  a  person  in  one  and  the  same  right  (jQ. 

(a)  Co.  I^itt.  351.     11  Mod.  178.  (b)  Jeok.  Rep.  79. 

(c)  Cro.  Jsc.  S18.  (<0  2  Black.  Rep.  801.  S  WWa.  Rep.  277, 
8.  C.  (e)  Br.  "  Baron  and  Feme,"  pi.  80.  (J)  Co.  LiR. 
3S8  ft,  and  see  S  Tenn  Rep.  401.  S  Roll  Rep^  47S.  1  RolL  Abr. 
9S4,  pi.  10, 11.   Cro.Jac.S75. 


^     r 
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As  the  husband  is  answerable  for  his  wife's  acts, 
she  is  not  permitted  to  administer  witliout  his  c(»)- 
currence^  nor  will  payments  made  to  her  as  executrix 
or  administratrix  without  his  consent  be  valid  (a). 

2.  Since  the  husband  has  no  beneficial  interest  in 
the  personal  estate  which  the  wife  takes  in  the  cha^ 
racter  of  executrix ;  and  as  the  law  permits  her 
to  take  upon  herself  that  office,  it  enables  her,  in 
exception  to  the  general  rule  that  a  married  woman 
cannot  dispose  of  property,  to  make  a  mil  in  this 
instance,  witliout  the  consent  of  her  husband,  re* 
stricted,  however,  to  such  articles  to  which  she  is 
intitled  as  executrix.  The  effect  of  such  an  instru- 
ment is  merely  to  pass,  by  a  pure  right  qf  representor 
tion  to  the  testator  or  prior  owner,  such  of  his  per- 
sonal assets  as  remain  outstanding ;  and  no  beneficial 
interest  which  the  wife  may  have  in  any  part  of 
tiiem  (b) :  and  with  respect  to  the  assets  which  may 
have  been  received  by  the  feme-executrix  during 
the  marriage  and  not  disposed  of,  they  immediately 
become  the  husband's  property,  and  are  not  affected 
by  the  will  (c). 

The  proper  probate  in  this  case  is  one  with  the 
wife's  will  annexed,  limited  to  the  goods  which  she 
was  intitled  to  possess  as  executrix;  under  which 
probate  no  other  property  can  be  recovered  (ji). 

S.  As  the  property  in  the  personal  estate  which 
the  wife  takes  as  executrix  or  administratrix  before 
the  marriage  is  in  herself,  her  husband  cannot  sue 
nor  be  impleaded  concerning  such  estate  without 
the  wife  being  joined  as  a  party  {e). 

(a)  1  Salk.  282.        (h)  15  Ves.  156.        (c)  Hodaden  y.  Lloyd, 
i  Bro.  C.  C.  594.       (d)  On  this  subject  see  ant^  p.  166  et  seq. 
(e>Oodb.40.    11  Mod.  177.    Sid.  299,  pi.  4. 
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InauND'a  This  rule,  however,  admits  of  exceptions ;  for  if 
^opEET^*  the  husband  alter  the  nature  of  the  debt  oinng  to 
raicK  HIS  iiig  wife,  in  the  character  of  executrix  or  adtninistra'. 
FIFE  TAKES      .      ,        ,  ,    .         ,  .       ,. 

Ls  uEco-  tnx,  he  alone  may  bnng  the  actaoa  for  recovenng  it. 
■Hii  OR  AD-      Thus,  if  he  were  to  induhre  the  debtor  with  further 

I1NI8TRA-  ^^ 

Rix.  tune,  in  consideration  of  aa  express  promise  to  pay 

the  money  to  the  husband,  &c.  he  alone  may  cc(d^)^ 
payment  of  it  by  action,  for  by  the  promiae*  it  be- 
came in  law  his  own  money,  although  when  received 
a  devastavit,  if  not  properly  administered ;  so  that 
joining  the  wife  in  the  action  would  be  error  (a). 
He  may  also  sue  alone,  if  the  note  or  security  be 
given  to  them  jointly,  as  to  him  and  to  his  wife 
as  executrix  or  administratrix  (&). 
nd  if  they  If  the  husband  and  wife  recover  judgment  for  a 
Bcover  a      jgjj^  owinff  to  the  wife  as  executrix  or  administratrix, 

»nt  judg-  ° 

'   any   and  ^le  die,  the  succeeding  executor  or  admini- 
strator, and  not  the  husband,  will  be  intitled  to  a 
Unotsur-   scire  facios  upon  such  judgment,  because  the  wife 
'usband.  ^     was  intitled  to  the  demand  in  autre  droit,  and  the 
debt  belongs  to  the  new  executor  or  administrator  of 
the  testator  or  intestate  (c). 

4.  With  respect  to  the  liability  of  the  husband 
and  wife,  jointly  or  severally,  to  answer  for  devasta- 
vits  committed  by  them  respectively  when  she  is 
executrix  or  administratrix,  the  consideration  of  the 
'  question  seems  properly  to  fall  under  this  section, 
althmigh  in  a  subsequent  part  of  this  work  the  hus- 
band's liabilities  for  his  wife's  acts  and  agreements 
before  and  during  the  marriage  are  separately  dis- 
cussed. 

,    (a)   YardT.EHard,  ISallt.  I17,pl.8.    Carth.463.    Sid.  299. 
(i)l  Ankerstein  v.  Clarte,  4  Term  Rep.  616.        (o)  I 
Long,  Cro.Car.306. 


f  such 
ctions  it 


Skct  SO    over  Mi  fFfft^i  ftntml  Eitate. 

A  devastavit  IB  a  personal  /orf,  which,  according 
to  a  legal  maxim,  moritur  cum  persond.  If  the  per* 
son,  therefore,  committing  it,  die  before  a  compen- 
sation is  recovered  for  the  injury,  the  common  law 
gives  no  damages  out  of  the  assets  in  satisfaction  of 
the  tort  (a).  But  where,  besides  the  crime,  property 
is  acquired  benefiting  the  deceased  wrongdoer  or 
his  estate,  it  seems  that  an  action,  not  founded  upon 
the  torU  but  to  recover  the  value  of  the  property,  will 
survive  against  his  executor  (V). 

Suppose,  then,  a  wife  executrix,  or  administratrix, 
<^ther  before  or  afler  marriage^  to  waste  har  tes- 
tator's or  intestate's  assets,  and  then  to  die.  In  neither 
case  would  the  husband  be  liable  to  answer  for  the 
devastavit:  not  for  such  part  of  it  as  was  done  prior 
to  the  marriage,  because  he  was  only  liable  during 
the  coverture  to  the  payment  of  such  of  her  debts 
as  were  contracted  previously  to  the  marriage ;  and  he 
would  not  be  answerable  for  such  part  of  the  devaS" 
tavit  as  was  done  during  the  marriage,  if  he  did  not 
concur  in  the  misapplication,  and  if  he  received  no 
advantage  from  it ;  for  it  was  not  his  debt,  and  there 
is  no  legal  form  of  proceeding  by  which  he  or  his 
estate  can  be  made  subject  to  the  demand;  and 
since  he  is  discharged  by  the  rule  of  law^  the  same 
rule  will  discharge  him  in  equity,  there  being  nothing 
in  either  case  to  found  the  jurisdiction  of  the  latter 
trM>unal. 

But  if  the  husband  had  concurred  with  the  wife  in 
thie  devastavit  ccMXimitted  during  the  marjdage,  and 
ineceived  the  whole  or  part  of  the  property  misap- 

I  • 

(a)  Bailey  V.  Birtles,  Sir  T.  Ra3aiu  71 .  (5)  Sherrington's 
ease,  Sav.  40.  Ha^y  v»  Trqtty  Cgwp.  371*  Perkiiispn  v«  Gilfordj 
Cro,  Car.  540. 
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plied,  then,  it  seems  from  the  authorities  last  re- 
ferred to,  he  would,  notwithstanding  his  wife's  deaths 
be  liable  even  at  law  for  the  amount  or  value  received 
by  him ;  for  the  principle  of  law  is  to  create  a  charge 
wherever  property  bound  to  a  particular  duty  comes 
to  a  person's  hands,  which  he  misapplies,  and  to  give 
redress  whenever  its^rm^  will  admit.  And  for  such 
parts  of  the  assets  as  may  remain  in  his  hands,  or  in 
the  possession  of  his  executors,  at  his  death,  in  specie^ 
an  action  of  detinue  or  trover  may  be  supported  for 
the  recovery  of  them. 

Whether,  indeed,  the  forms  of  law  could  or  could 
not  be  applied  so  as  to  afford  a  remedy  in  the  case 
now  under  consideration,  a  Court  of  Equity  will 
interfere,  and  charge  the  surviving  husband  or  his 
estate  in  the  hands  of  his  executor,  upon  the  prin- 
ciple that  the  misapplication  of  the  husband  was  of 
trust  property,  and  of  his  obligation  by  such  trust  to 
apply  the  funds  received  by  him  in  discharge  of  debts 
and  legacies,  and  the  surplus  according  to  the  will 
of  the  wife's  testator ;  or  if  it  were  intestacy,  then 
according  to  the  statute  of  distribution. 

The  cases  establishing  this  head  of  equity  are  col* 
lected  and  commented  upon  by  Lord  RedesdalCj  in 
his  elaborate  judgment  in  Adair  \.  Shaw  (a).  He 
there  expressed  his  disapprobation  of  the  report  of 
Beynon  v.  GoUins  (6),  and  afterwards  proceeded  to 
the  examination  of  the  other  cases  last  alluded  to* 
He  observed,  that  the  first  case  which  showed  most 
clearly  what  Courts  of  Equity  thought  upon  the 
subject  of  charging  the  husband  upon  his  own  devas^ 
tavit  of  assets  belonging  to  his  wife,  as  administratrix 


(a)  I  Scho.  and  Lefiroy,  24fS. 
by  BtU. 


(*)  3  Brown,  C.  C.  S23.    Ed, 
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im 


Deoastavk, 


or  executrix,  when  she  died  leaving  him  the  sur-  Husbahd's 

POWSR  OVBR 

vivor,  was  Sanderson  v.  Crouch  (a).  propbrty 

In  that  case  a  man  married  an  administratrix,  who  which  his 

WIFB  TAKES 

had  previously  wasted  part  of  the  assets ;  a  bill  was  as  execu- 
filed  airainst  them  for  a  distribution,  and  she  died.  "^"'^  ^^  ^^^ 

®  '  MINI8TRA- 

The  Court  declared  that  her  husband  was  to  be  no  trix. 
farther  charged,  than  with  what  was  possessed  or 
came  to  his^  or  to  his  wife's  hands  q/ier  their  inter- 
marriage. By  this  declaration,  the  Court  showed  its 
understanding  to  be,  that  for  the  waste  committed 
by  the  wife  before  the  marriage,  her  death  absolved 
her  husband,  upon  the  principle  before  stated ;  but 
for  what  came  to  both  their  hands  qfter  the  marriage, 
her  death  did  not  discharge  his  liability  to  answer* 

In  allusion  to  the  case  of  Bachelor  v.  Bean  (6),  his 
Lordship  observed,  that  it  was  decided  but  a  year 
and  a  half  before  Sanderson  v.  Crouch;  and  that 
although  it  did  not  clearly  appear  what  was  the  de- 
cision, yet  that  on  comparing  the  two  cases  together 
it  would  be  found  that  the  same  kind  of  determina* 
tion  was  made  in  both  of  them. 

The  next  case  which  he  considered  was  Norton  v. 
Sprigg  (c).  This,  said  his  Lordship,  was  a  very 
short  and  confused  note.  The  question  was  on 
exceptions  to  the  master's  report,  how  far  a  second 
husband  should  be  charged  in  his  own  estate  for  a 
devastavit  committed  by  his  wife  and .  her  ^r^f  hus- 
band. The  Court  sakl,  that  where  there  was  a  bond 
there,  was  a  lien  by  deed,  therefore  the  second  hus- 
band, was  bound}  but  that  where  there,  was  merely 
a  breach  of  trust  or  debt  by  simple  contract,  there 
in  equity  the  plaintiff  ought  to  follow  the  estate  of 


(a)  2  Vera.  118.        (ft)  2  Vera.  61.    :  (c)  1  Yera.  S09. 
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iuiaAMD'a    the  wife,  in  the  hands  of  the  executor  of  the  first 
>BopsaTT      husband.   Upon  this  declaration,  LordRedesdale  oh- 
AKE»  '^^™"^>  it  was  difficult  to  discover  its  exact  meaning, 
EXEcu-    but  it  seemed  to  import,  that  the  second  husband 
should  be  relieved  out  of  the  assets  of  the  first,  viz. 
if  the'  first  husband  possessed  himself  of  assets  of  the 
'inatiamt     **stator,  then  the  second  husband,  who  *as  charg&- 

able  with  the  wife's  debts,  was  intided  to  be  rdiered 

^A  I!^'*'*^  °"*  of  the  estate  of  the  first  husband,  he-having  pos- 
xputy  of  B    sessed  himself  of  that  which  tra*  riot  given  to  him  by 
econd^hus-   the  marriage,  and  of  which  he  had  no  other  right  to 
levasuritbr  posBesshimsdftltaafor  the  purpose  of  }H-otecting  him- 
IIt  fim  ""^  self  against  the  demands  of  the  testator's  creditors, 
iiuband.       to  which  he  was  liable  as  the  husband  of  the  admi- 
nistratrix ;  that  it  seemed  there  was  a  right  in  this 
case  in  the  second  husband  to  redeem,  hy  following 
the  assets  of  the  first  husbftnd  to  recover  what  had 
been  received  by  him ;  but  that  nothing  could  be 
inferred  from '  the  case,  except  that  was  the  under- 
standing of  the  Court,  which  might  be  guessed  ta 
have  been  so,   from  the  note  in   1  liquify  Cases 
Abridged  (a),  referring  to  Gilpin  v.  SmiA,  which  de- 
termined, that  if  there  were  no  assets  of  the  first 
husband,  the  second  husband  must  pay  the  debt  of 
the  wife  ;  hence  implying  that  if  there  were  assets- 
of  the  first  husband,  the  second  was  intitled  to  be 
relieved  out  of  them.    But  his  Lordship  said,  t^t 
Gilpin  V.  Smth  (b)  did  not  warrant  what  was  said  oF 
it.    It  was  there  held,  thatw4ien  a  wife,  after  the 
death  of  her  first  husband,   eiitered  and  tock.  the 
pn^s  (of  lands  settled  for  the  payment  of  debts^, 
dnd  muried  again,  and  she  and  her  second  husband 

(•)  P. 60, pi.  4.        (»)  1  Chance*. 80. 
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coQtiiiued  to  take  the  profits,  and  he  dying,  ^\\^VMf^,^ 
lied  a  third  husband,  who  alpo  cQntisnuQd  tp.  t^k^  the, 
profits,  such  third  husband  was  bound  to  answer,. not^ 
only  for  the  profits  received  by  himself  and  his  wife, 
when  sole,  but  also  for  what  had  been  received,  byj 
the  second  husband ;  that  Maynard  in  argument 
said,  that  both  in  law  and  equity  5wiVA  and  his 
wife  were  answerable  for  the  profits  taken  ^  the 
wife,  and  afterwards  by  her  second  husband  j  as  if 
wife  tenant  for  life  marry,  and  the  husband  cpnimits. 
waste,  and  dies,  an  action  of  ^yaste  lay  against  her. 
But  Ijord  Redesdale  observed^  that  waste  did  not  ia 
that  case  lie  at  law  against  the  executor  of  the  bus- 
band ;  yet  according  to  the  case  of  Sherrington  s^nd 
other  cases,  if  the  waste  had  been  of  a  profitable 
nature,  the  assets  of  the  second  husband  wpuld  have 
been  answerable  and  reasonably  so,  in  relief  of  the 
wife  and  her  third  husband ;  nevertheless  the  wife 
and  third  husband  would  be  prima  Jacie  liable  to 
creditors,  upon  which  ground  these  cases  went. 

The  next  case  which  came  in  review  was  Pq5x?^H  v.v 
BeU  (a).  There  an  administratrix  having  wasted 
great  part  of  the  assets  before  her  second  marriage, 
a  suit  was  instituted  for  an  account  of  the  estate 
against  her  second  husband  after  her  death.  By  the 
decree  an  account  was  directed  of  what  had  come  ty 
her  hands  before  her  second  marriage ;  and  it  was 
declared,  that  the  plaintiff  should  have  satisfactioi) 
absolutely  against  the  second  husband,  for  so  much 
as  came  to  his  hands  qf^  marriage,  and  to  have 
aatisfaction  against  him  for  what  came  to  her  hands 
b^ore  the  second  marriage^  so  far  as  he  had  any 
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Ans'i  estate  of  the  wife ;  which  Lord  RedeidaJe  under- 
EKTY.  Blood  to  mean,  so  far  as  the  second  husbaad  had  any 
"  ""  estate  in  the  character  of  her  adtninistrator. 
[Bcir-  UpweU  V.  Halsey  (a)  was  now  considered  by  .his 
oa.  AD-  Ijordship.  A  gave  personal  property  to  his  wife  for 
life,  and  then  to  his  sister,  and  appointed  his  wife 
'tamt     ^^^<^u^^-    She  married  Halsey,  and  died.     It  was 

decreed  that  Halsey  should  account  for  what  came 

into  his  hands.    In  that  case,  the  wife  possessed  the 

property,  and  retained  the  surplus  as  executrix ;  she 

was  a  trustee  to  pay  herself  the  interest  for  life,  and  to 

preserve  the  capital  for  her  first  husband's  sister.  The 

second  husband  was  decreed  to  account  for  so  much 

as  came  to  his  hands,  but  was  not  made  answerable 

for  what  his  wife  might  have  wasted  before  the  mar- 

riage :  it  was  considered  that  the  money  being  trust 

money,  the  marriage  was  not  a  gift  of  it  to  him;  and 

he  was  held  bound  by  the  same  trust  of  it  as  his  wife. 

t  die        The  case  of  Pagett  v.  Hoskins  (b)  proceeded  upon 

^,     the  same  principle.    Any  specific  assets  of  the  wife's 

owed    testator  may  be  followed  into  the  hands  of  the  hus- 

iiflnj.  band  after  her  death,  and  so,  as  in  that  case,  altiiough 

not'm  specie,  if  the  husband  bad  notice  that  they  were 

the  goods  of  the  testator. 

The  last  case  noticed  was  Sturt  v.  Harvey,  the 
decision  in  which  Lor^  Redesdale  considered  as  the 
course  of  the  Court  established  in  a  number  of  cases. 
Harvey  had  married  the  mother  of  Mrs.  Sturt.  Mr, 
Sturt  got  a  large  fortune  with  his  wife,  and  filed  a 
bill  to  obtain  diflbrent  properties  out  of  Harvey's 
hands.  The  cause  was  heard  in  February,  I771 ;  and 
part  of  the  decree  was,  that  Harvey  should  account 

(a)  1  P.  Will.  651.        (6)  Pre.  Cb.  4S1. 
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for  such  of  the  personal  estate  of  his  wife's  former  Husband's 
husband  as  had  come  to  her  hands  before  her  mar-  prqperty^^ 
riage  with  him  (Harvey  J ^  or  io  his  own  or  his  wife's  which  his 
hands  since ;  and  that  he  should  be  answerable  for  ^g  execu- 
what  had  come  to  their  or  either  of  their  hands  since  trix  or  ad- 
the  marriage,  and  for  what  had  come  to  her  hands  tbix. 
before  ;  and  that  he  should  be  answerable  out  of  her 
assets,  if  he  admitted  any ;  and  if  he  made  no  such 
admission,  then  that  an  account  of  them  should  be 
taken. — ^The  rule  in  Sanderson  v.  Crouch  was  here 
proceeded  on,  and  the  same  kind  of  decree  made. 
His  Lordship  said  he  was  convinced,  that  from  the 
manner  in  which  the  decree  in  Sturt  v.  Harvey  was 
expressed,  that  it  was  considered  as  the  settled  rule 
in  Chancery  at  that  time.   The  principle  is  the  same 
as  in  the  other  cases,  that  goods  whidh  a  wife  takes 
in  autre  droit  are  not  given  by  the  marriage  to  the 
husband;  but  that  he,  in  taking,  holds  them  subject 
to  the  trust  to  which  they  were  subject  in  the  hands 
of  the  wife. 

The  husband's  liability  to  answer  for  his  wife's  As  to  wife's 
and  his  own  devastavits  of  assets,  which  came  to  f^^\^ 
their  hands  in  her  right  as  executrix  or  administra-  answer  for 

^    •       1       •       1  •  1        1    r  •i.'i'j.      /%.       devastavits 

tnx,  having  been  considered,  her  responsibility  atter  after  her  hus- 
his  death,  for  waste  of  the  assets  committed  before  band's  death. 
and  subsequently  to  the  marriage,  is  the  next  sub- 
ject which  presents  itself  for  consideration, 

A  distinction  must  be  attended  to  when  the  wife  Distincdon 
is  executrix  or  administratrix  before  the  marriage,  ^hen  the 
and  when  she  becomes  so  afterwards.     In  the  first  ^*^®  ^^ 

,        I  ,    .  executrix 

case,  if  she  survive  her  husband,  it  seems  that  she  before,  and 
will  be  liable  to  answer  not  only  for  her  own  wrong-  ^j^j™^' 
fill  acts  in  the  administration  previously  to  the  co- 
verture, buteveh  for  those  of  her  husband  during 

VOL.  I.  o 
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HtJSBAND's    the  continuance  of  the  marriage  (a) ;  because  her 
POWER  OVER  ^mQ  ^  executrix   or  administratrix  havinir  com- 

PROPERTY  ^    \ 

WHICH  HIS    menced  and  become  complete  before  the  marriage, 

WIFE  TAKES 
AS  EXECU'^ 

jRix  OR  AD-  so  misconduct  himself  as  to  waste  her  testator's  or 

intestate's  assets.    But  in  the  second  case,  the  act 


it  was  her  own  folly  to  take  a  husband  who  would 


TRIX. 
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of  the  husband,  in  obtaining  probate  or  letters  of 
administration  in  his  wife's  name,  if  against  or  with- 
out her  consent,  and  she  does  not  afterwards  inter- 
meddle  in  the  administration,  is  an  act  from  which 
she  may  dissent  after  his  death  by  renunciation,  and 
avoid  the  consequences  of  his  misconduct  (&)•  In 
allusion  to  this,  the  Court  of  Common  Pleas  in  Stoked 
V.  Porter  (c)  said,  "  that  some  possession  was  colour- 
able, yet  none  in  law  to  charge,  &c.,  as  in  the  in- 
stance of  a  wife  executrix  who  did  not  intermeddle, 
&c.,  and  renounced  after  her  husband's  death." 

If,  however,  the  husband  procure  probate  or  letters 
of  administration  in  his  wife's  name  and  with  her 
consent,  then  it  seems  that  she  surviving  him  will 
be  personally  answerable,  upon  the  insolvency  of 
his  estate,  for  the  waste  committed  by  him  of  her 


liable  upon  .  ,      ,      , 

surviving  her  testator  s  or  mtestate  s  assets ;   because  she  by  her 
usband.       ^^^^  ^^^  ^^^  assent  having  assumed  the  office  of 

executrix  or  administratrix,  and  being  the  only  legal 
personal  representative  of  the  testator  or  intestate 
(which  distinguishes  this  case  from  that  before  men« 
tioned,  of  the  husband's  discharge  by  her  death 
from  her  devastavit,  he  being  neither  executor  nor 
administrator),  became  liable  with  her  husband  for 
every  act  relating  to  it ;   and  an  action  or  suit  lay 


(a)  Bellew  ▼.  Scott^  1  Stra.  440.     1  Sch.  and  Lefiroy,  261 
(h)  WentW4  Off.  Ex.  cbaip^  xvii.  p.  206.        (c)  Dyer  166  £• 
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against  both  of  them,  and  upon  his  death  the  right 
of  action  survived  against  her.  In  an  anonymous 
case  in  Crvke  Charles  (a)  (a  case  of  trespass^  wbtere 
the  husband  died  after  verdict  obtained  against  him- 
self and  wifeX  the  Court  said,  it  was  clear  that  if 
the  husband  survived  his  wife  he  was  chargeable, 
and  the  reason  was  the  same  for  charging  her  when 
she  was  the  survivor.  And  in  Rigley  v.  Lee  (i),  a 
verdict  in  ejectment  having  been  obtained  against 
husband  and  wife,  he  died  before  the  day  in  banco ; 
and  the  Court  held  that  there  was  no  abatement, 
because  the  action  was  in  the  nature  of  trespass, 
and  the  wife  was  charged  for  her  own  fact ;  there- 
fore, that  the  action  continued  against  her,  and  the 
judgment  should  be  entered  against  her  sok. 

But  at  law  these  liabilities  can  be  enforced  only  at 
the  suit  of  crerfi/or^,  because  legatees  cannot  maintain 
an  action  against  an  executor  or  administrator  (c), 
their  relief  being  only  in  a  Court  of  Equity  or  in 
the  Ecclesiastical  Court. 

Although  legatees  be  without  remedy  in  Court 
of  Law,  yet  Courts  of  Equity  will  interfere  in  their 
behalf  against  the  husband  of  a  ^^wi^-executrix  or 
administratrix,  who  has  applied  the  assets  to  his 
own  use ;  but  whether  these  Courts  will  assist  them 
against  the  surviving  wife,  to  make  her  responsible 
for  the  devastavit  of  her  husband  or  of  herself  during 
the  marriage,  is  not,  I  believe,  settled  by  any  express 
adjudication.  The  answer  given  to  legatees  in  Courts 
of  Law  is, — ^We  will  not  interfere  for  you ;  there  is  a 
more  competent  jurisdiction  for  the  administration 
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(a)  Page  509.         (b)  Cro.  Jac.  356.  et  vide  Horsey  v,  Daniel, 
2  Lev.  16K        (c)  Deekes  v.  StruU,  5  Term  Rep.  690. 
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of  assets,  a  Court  of  Equity,  to  which  we  refer  you. 
This  is  the  reason  why  a  legatee  cannot  maintain  an 
action  at  law.  It  is  not  because  he  has  no  right  nor 
title ;  but  his  right  or  title  is  referred  to  another 
court,  which  from  its  constitution  and  forms  caH 
more  effectually  administer  justice  in  a  case  which 
is  connected  with  the  account  and  administratioH 
of  assets,  than  the  forms  of  a  Court  of  common  Law 
allow.  The  objection,  therefore,  that  because  a 
legatee  cannot  recover  against  the  siurviving  wife  at 
law,  he  ought  to  have  no  relief  in  equity,  is  un- 
tenable. Upon  what  principle  of  justice,  then,  does 
the  claim  of  a  legatee  stand  to  compel  the  surviving 
wife  to  answer  his  demand  on  account  of  a  devastavit 
committed  either  by  herself  or  her  husband  during 
the  marriage  ?  It  is  founded  upon  the  equity  of  the 
legatee  to  be  paid  out  of  assets  belonging  to  the 
testator,  which,  in  breach  of  the  trtist  that  the  law 
confided  to  the  wife,  have  been  either  wasted  by 
her,  the  sole  and  proper  legal  personal  representa- 
tive, or  by  her  husband,  whom  she,  by  her  own  act 
and  consent  in  taking  that  office,  empowered  to 
commit  the  devastavit.  Since  at  law,  therefore,  as 
it  seems,  the  right  of  action  by  creditors  survived 
against  her,  so  in  equity,  it  would  also  seem,  the 
equitable  demand  of  the  legatee  also  survived.  Lord 
Redesdale  expressed  a  strong  opinion  in  favour  of 
legatees  in  the  case  of  Adair  \.  Shaw  (a)  before 
referred  to. 

In  that  case,  Crymble  the  elder,  by  a  sixth  codicil^ 
bequeathed  his  residuary  personal  estate  to  trustees^ 
to  be  invested  in  the  purchase  of  lands,  to  be  settled 


(a)  1  Scho.  and  Leiroyi  243. 
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to  such  uses  and  upon  such  trusts  as  certain  estates  Hu8bakd»« 
in  the  counties  of  Antrim  and  VarrickferguSj  were  property 
expressed  by  the  codicil  to  have  been  devised  and  which  his 

WIFE  TAKES 

limited  by  his  will  to  Charles  Crymble  the  younger  as  bxbcu- 
and  his  issue  in  tail  male,  but  in  fact  to  Charles  for  ^^'^  ^^  ^^' 

'  MINI8TRA- 

life,  and  to  his  first  and  other  son  and  sons  in  sue-  trix. 
cession  in  tail  male ;  with  remainder  in  like  manner 
to  William  Crymbk  and  his  sons ;  with  remainder  to 
Charles' Adair  for  life,  and  to  his  sons  successively 
in  tail  male,  &c.  The  trustees  and  executors  named 
in  the  will  declined  to  act,  and  administration  pen-- 
dente  lite  was  granted  to  the  defendant  Mrs.  Shaxv^ 
mother  of  the  first  tenant  for  life,  and  then  the  wife 
of  F.  Shaw.  Prior  to  this  grant,  a  suit  had  been 
instituted  in  the  Ecclesiastical  Court  for  admini- 
stration, and  a  bill  had  been  filed  in  equity  to  pre- 
serve the  property  in  the  mean  time.  These  suits 
were  discontinued,  and  a  compromise  made  between 
Shirw  and  wife  and  Crymble  the  younger  j  and  they 
paid  to  him  the  whole  residuary  personal  estate.  By 
the  deaths  of  Charles  and  William  Crymble  without 
heritable  issue,  the  right  to  the  remainder  in  the  lands 
to  be  purchased  with  the  residue  became  vested  in 
Charles  Adair  for  life  (who  also  became  the  testator's 
legal  personal  representative),  with  remainder  to  his 
eldest  son  Thomas  Adair  in  tail  male.  They  filed  a 
bill  against  Shaw  and  wife  and  others,  to  have  the 
residue  invested  under  the  will  and  codicil,  he  and 
they  having  compromised  a  suit  which  had  been 
commenced  by  him  for  the  same  purpose.  Mr.  and 
Mrs.  Shaw  admitted  that  she  had  received  assets  to 
the  amount  df  ^10,000,  and  that  she  had  paid  to 
Charles  Crymble  the  clear  residue,  under  the  im- 
pression that  he  was  entitled  to  it,  she  having  been 
advised,  that  if  it  had  been  laid  out  in  the  purchase 
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of  lands  he  would  have  had  complete  dominion  ov^r 
it«  Her  husband  F.  Shaw  then  died,  and  the  suit 
was  revived  against  his  executors,  charging  him  with 
a  devastavit^  and  that  his  assets  were  liable  to  the 
demand  in  respect  of  it ;  but  his  executors  insisted 
that  Mrs.  SJiaw  alone  administered,  and  that  her 
husband  being  only  liable  to  her  debts  during  the 
marriage,  and  no  judgment  or  decree  had  been  ob- 
tained against  him  during  its  continuance,  his  assets 
were  not  liable.  Lord  Redesdale  held  that  Mrs. 
ShaWf  in  paying  legacies  and  disposing  of  the  re- 
sidue, exceeded  her  power  under  the  letters  of  ad- 
ministration  pendente  lite;  they  merely  authorising 
her  to  collect  the  assets  and  to  pay  the  debts :  that 
she  was  responsible,  and  her  husband's  assets  also, 
to  this  extent,  viz.  she  for  the  whole,  and  her  hus- 
band's assets  for  whatever  came  to  the  hands  of 
himself  or  wife  during  the  marriage,  except  so  far 
as  he  left  assets  in  specie  at  his  death  which  might 
have  come  to  his  wife's  hands,  and  that  for  what 
might  have  been  so  left  he  would  not  be  answerable, 
but  his  wife  only ;  that  the  personal  demand  against 
the  surviving  wife  was  a  necessary  consequence  of 
the  acts  in  which  she  concurred,  and  that  at  law 
she  would  be  responsible  to  the  creditors  of  her 
testator,  although  not  to  the  residuary  legatees  for 
the  reason  before  mentioned.  By  the  decree  it 
was  declared  (amongst  other  things,  after  giving 
the  usual  directions),  that  whatever  assets  of  the 
testator  Crymble  came  to  Mrs.  Shaafs  hands  ajier 
her  husband's  death  should  be  answered  by  her; 
and  that  whatever  came  to  his  executors'  hands 
3hould  be  answered  by  them,  and  that  if  any  of  the 
original  testator's  assets  remained  in  specie  in  the 
husband's  hands  at  his  death,  which  came  to  the 
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possession  of  his  executors^  they  were  to  account  for 
them,  answering  personally  for  their  own  receipts, 
and  for  their  testator's  receipts  out  of  his  assets ; 
and  further  directions  were  reserved  in  regard  to 
Mrs.  ShaWf  if  her  husband's  personal  estate  should 
be  insufficient  to  pay  what  was  due  from  it.  The 
result  was,  that  Mr.  Shaxifs  assets  were  greatly  de- 
ficient to  pay  what  was  found  due  from  him  on  ac- 
count of  his  and  his  wife's  receipts  of  the  testator's 
estate/  The  residuary  legatees,  therefore,  applied 
to  the  Court  for  a  personal  decree  against  Mrs.  Shaw 
for  payment  of  the  amount  of  the  deficiency ;  but 
no  order  was  made  upon  it,  as  the  plaintiffs  seemed 
disposed  not  to  press  their  claims  against  her.  On 
that  occasion  Lord  Redesdale  said,  that  as  to  cre- 
ditors the  wife  woidd  be  clearly  responsible,  and 
that  the  inclination  of  his  mind  was  to  hold  her 
responsible  in  this  case  also ;  since,  although  under 
the  control  of  her  husband,  her  taking  out  admini- 
stration was  nevertheless  a  voluntary  act,  which  she 
might  have  refused  to  have  done. 

5.  It  has  been  before  noticed,  that  the  husband, 
when  he  has  not  by  his  own  acts  made  himself 
responsible^  is  only  liable  for  his  wife's  devastavit 
whilst  the  marriage  subsists  between  them ;  so  that 
when  it  determines  before  a  judgment  or  decree  is 
obtaiiied  against  them  for  the  demand,  his  or  his 
wife's  death  discJiarges  his  liability. 

There  is  a  peculiarity  attending  this  demand,  and 
the  proceedings  to  recover  satisfaction  for  it,  which 
it  is  necessary  to  consider,  for  the  piupose  of  show- 
ing at  what  period  of  those  proceedings  the  death  of 
the  wife  will  or  will  not  at  law  exonerate  her  hus- 
band from  answering  for  her  devastavit. 
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Husbands  Interest  in  and  Pbwr  j  []C3iap«  5; 

An  action  to  recover  a  debt  owing  by  a  testatCNT 
can  be  brought  only  against  the  person  standing  in 
relation  to  the  testator  as  his  legal  personal  repre- 
sentative ;  that  person,  in  the  case  now  under  consi- 
deration, is  the  wife,  executrix  or  administratrix, 
and  her  husband  is  made  a  party  pro  formA.  The 
first  judgment  is,  that  the  debt  shall  be  paid  de  bonis 
testatoris;  it  affects  only  the  testator's  estate,  and 
creates  no  personal  liability  in  the  husband  to  satisfy 
the  demand.  Upon  this  judgment  the  plaintiff  may 
proceed  at  his  election  in  one  of  two  methods,  either 
by  suing  a  Jieri  facias  de  bonis  testatoris  directed  to 
the  sheriff,  to  which  if  he  return  nulla  bona,  then 
upon  a  suggestion  of  sl  devastavit,  2l  scire Jieriyfiil  be 
directed  to  him  to  levy  the  debt  de  bonis  testatoris; 
or  if  that  cannot  be  done,  then  to  inquire  by  a  jury 
as  to  the  commission  of  a  devastavit;  and  if  it  be  so 
found,  then  to  summon  the  parties  to  appear  in  the 
Court  above  to  show  cause  why  execution  de  bonis 
propriis  should  not  issue.  If  the  sheriff  return  to 
tins  compound  writ  nulla  bona,  and  a  devastavit  upon 
the  inquest,  and  the  fact  of  a  devastavit  having  been 
committed  be  confirmed  upon  proceedings  above ; 
then  judgment  de  bonis  propriis  will  be  given,  and 
although  the  wife  happen  to  die  after  such  judgment, 
and  before  any  proceedings  are  had  under  it,  yet 
her  husband  will  remain  chargeable,  his  liability 
having  been  fixed  by  the  judgment  cfe^om^  pro- 
priis (a).  The  other  and  more  usual  mode  of  pro- 
ceeding upon  the  first  or  original  judgment  is,  by 


(a)  Kings  or  Knights  v.  Hilton,  1  Roll.  Abr.  931,  pi.  11.  Cro. 
Car.  G03,  S.  C.  Eyres  v.  Coward,  1  Sid.  397.  Obrian  v.  Ram, 
3  Mod.  189. 
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an  action  of  debt  upon  it,  suggesting  a  devastavit;  Riohts  of 
and  which  action  either  may  or  may  not  be  brought  his  wife's 
after  or  without  suing  any  Jieri  facias  upon  the  first  ^^^^^  ^^ 

,  ACTIOlf* 

judgment  (tf).    If  the  wife  die  before  judgment  be      --•-. 
obtained  in  this  action,  the  husband  will  be  dis-  ^^  **^^  *? 

'  arrears  of 

charged.  The  whole  may  be  summed  up  thus :  that  rents. 
no  proceedings  can  be  had  either  by  action  of  debt 
upon  a  devastavit,  or  by  a  scire  feri  inquiry  against 
the  husband  of  an  executrix,  if  she  die  after  judg- 
ment against  her  and  her  husband  de  bonis  testatoris ; 
but  that  if  a  general  judgment  be  had  against  them 
either  upon  the  scire  fieri  or  in  the  action  of  debt, 
iand  then  the  wife  ^ies,  her  husband  will  be  bound, 
and  must  answer  personally  (6). 

IV.  In  regard  to  the  husband's  interest  in,  and 
power  over  his  wife's  personal  estate  and  real  chat- 
tels that  are  not  in  possession,  but  are  immediately 
recoverable  by  action  at  law  or  suit  in  equity,  we 
shall  consider  those  subjects  under  the  following 
heads  :• — 

1.  The  husband's  rights  in  such  his  wife's  rAo^^5 
in  acti&n;  also  the  consequences  of  his  death  before 
her,  whilst  the  property  remains  outstanding ;  and 
his  title  when  he  happens  to  be  the  survivor. 

i?.  What  will  and  will  not  be  a  reduction  of  those 
choses  in  action  into  his  possession,  so  as  to  bar  her 
right  by  survivorship.— Under  which  subdivisions 
will  be  considered : — 


(a)  Wheatley  v.  Lane,  Sid.  397.  Skelton  v.  Hawling,  1  Wils. 
SSS.  Erving  ▼.  Peters,  S  Term  Rep.  685.  (b)  Bacon  v. 
Berkley,  1  Xutw.  670.    Mounson  v.  Bourn,  Cro.  Can  519. 
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First.^ — The  effect  of  an  attempt  only  to  reduce 
them  into  possession,  or  at  least  an  incom- 
plete act  for  the  purpose. 
Secondly.  of  actions  at  law  and  suits  in 

equity  to  vest  them  in  the  husband. 
Thirdly.  of  awards,  and  the  wife's  agree- 

ment in  pais  pendente  lite  upon  her  title  as  the 
survivor;  and. 
Fourthly. — ^The  effect  upon  the  same  right,  of 
the  receipt  of  the  money  by,  or  transfer  of 
the  funds  to  the  husband,  and  also  of  his 
release  of  them. 
1.  Property  falling  imder  the  description  of  r^o^e^ 
in  action  of  the  wife,  are  debts  owing  to  her,  arrears 
of  rents,  legacies,  residuary  personal  estate,  money 
in  the  funds,  &c. 

Marriage  is  only  a  qualified  gift  to  the  husband  of 
his  wife's  choses  in  action,  viz.  upon  condition  that 
he  reduce  them  into  possession  during  its  conti- 
nuance; for  if  he  happen  to  die  before  his  wife 
without  having  reduced  such  property  into  posses- 
sion, she,  and  not  his  personal  representatives,  will 
be  intitled  to  it  (a). 

In  Scawen  v.  Bltmt  (&),  A  was  intitled  under  the 
will  of  C  to  real  estates  for  life,  but  if  she  married, 
the  fee  simple  was  given  to  her;  if  she  did  not 
marry,  the  property  was  given  over  after  her  death 
to  jB,  the  wife  of  Z),  and  her  heirs.  The  estate  was 
sold  with  the  consent  of  all  persons  interested  in  it, 
but  in  the  conveyance  no  trust  was  declared  of  the 


.  (a)  Co.  Litt  S51. 
Nenny,  8  Vea.  i67. 


Langfaam 
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purchase  money,  which  was  paid  to  A^  and  by  her^ 
delivered  to  trustees,  who  invested  it  in  stock,  and 
the  interest  (£  it  was  paid  to  Af  who  was  unmarried 
when  the  bill  Was  filed.  B  survived  her  husband  D, 
and  bequeathed  to  ^  all  her  personal  estate.  Sir 
William  Grants  M.  R.  determined,  that  the  rights  of 
the  persons  named  in  the  will  in  the  stock  were  the 
same  as  they  had  in  the  land  under  the  same  will, 
upon  the  doctrine  of  resulting  trusts ;  that  the  stock 
was  in  the  nature  of  a  chose  in  action,  which  not 
being  reduced  into  possession  by  Z),  survived  to  his 
wife  J3^  and  passed  by  her  will  to  A,  who  thereby 
became  intitled  to  the  money  absolutely. 

But  if  the  husband  survive  his  wife,  then  he,  as 
her  administrator,  will  be  intitled  to  all  her  personal 
estate  which  continued  in  action  or  unrecovered  at 
her  death.  And  although  he  die  before  all  such 
property  be  recovered,  yet  his  next  of  kin  will  be 
intitled  to  it  in  equity.  Biit  the  wife's  next  of  kin 
will  be  intitled  to  letters  of  administration,  de  bonis 
non,  &c.  of  her  estate  not  received  by  her  husband 
during  his  life  (a);  they,  however,  will  be  trustees 
of  what  they  receive  under  them  for  the  next  of  kin 
of  the  husband  (b). 

With  respect  to  the  husband's  title  to  arrears  of 
rent,  it  has  been  obsei*ved  in  the  ^eco&d  section  (c), 
that  if  the  husband  die  before  bis  wife,  and  rent  is 
in  arrear,  which  was  reserved  to  them  jointly,  she,  as 
it  was  considered^  will  not  only  be  intitled  to  the  ac- 


aos 

Rights  op 

IfUSBAND  IN 
HIS  wife's 
CHOSES  IN 
ACTION* 

His  title  to 
arrears  of 
rents* 


When  he 
survives  her* 


Arrears  of 
rent:  in  what 
cases  they 
belong  to  the 
husband  or 
wife  sur- 
viving. 


(a)  The  practice  of  Doctors  Commons  is  against  Mr.  Hargrave's, 
opinioo  in  his  Law  Tracts,  p.  475.  (b)  1  P.  Will.  378—881. 
Humphrey  v.  Bullen,  1  Atk.  458.  Elliot  v.  Collier,  3  Atk.  526. 
(^)  Sujfrot  p.  170. 
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wHTs  OF  cruing  rent,  but  also  to  that  in  arrear,  but  that  if  she' 
s  wife's  ^^^^  "ot  a  party  to  the  derivative  lease,  or  if  she 
;o8Ea  IN  were  a  party  and  the  rent  was  reserved  to  the  hus- 
»  '  band  alone,  then  that  the  arrears  and  future  rent 
it  title  to  woulAbelong  to  her  husband's  representatives. 
^,    "^  So  also  the  arrears  of  a  rent  service,  of  which  the 

'  wife  was,  or  of  which  she  and  her  husband  were 
seised,  or  of  a  rent  granted  to  both  of  them  during 
the  life  of  the  wife,  will  belong  to  her  if  she  survive 
him  (a);  because  the  principals  which  survived  to 
her  carried  also  all  that  was  due  in  respect  of 
them  (fi).  But  if  he  be  the  survivor,  then  he  be- 
comes intitled  to  the  arrears  as  her  administrator,  as 
before  mentioned  (c). 

In  a  case  where  the  wife  and  her  second  husband 

demised  lands,  which  she  held  in  dower  from  her 

Jirst  husband,  for  a  term  of  years,  reserving  a  rent; 

the  rent  became  in  arrear,  and  then  the  wife  died. 

Her  second  husband  is  intitled  to  the  arrears,  and 

not  the  heir  of  the  first  husband,  who  cannot  claim 

them,  since  he  is  a  stranger  to  the  lease  (jT). 

■staeijfix    ■■    It  must  be  noticed  that  at  common  law,  if  the 

aba^to     husband  seised  in  fee,  fee-tail,  or  for  life,  in  right  of 

:over  reot   his  wife,  of  a  rent-charge,  did  not  recover  during  his 

CT  hiB     ■  wife's  life  arrears  which  became  due  to  hsx  previoushf 

e  brfOTe'"   *°  *'^®""  i"*"™*^*  ^^  could  not  after  her  death 

imairiage.  compel  payment  of  them;  because  they  being  in 

action  only  before  the  marriage,  the  law  merely  gave 


(a)  Co.  Litt.  S51.  Brown  t.  Dunnery,  Mob.  208.  (5)  Temple 
V.  Temple,  Cro.Eliz.7dl.  Roll.  Abr.  350,  pi.  4  and  5.  AmbL 
693.  (c)  See  99  Char.  2,  o.  3,  b.  26.  1  Roll.  Abr.  345,  pi.  35. 
Brown  T.  Famdell,  Carth.  51.  (d)  Bro.  Tit  Renta,  fo.  897  K 
pL  10. 
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him  the  power  of  recovering  them  whilst  his  wife 
lived  (a).  But  this  inconvenienee  is  now  remedied 
by  the  statute  of  Henry  the  eighth  (6),  which  de- 
dares,  that  "  if  any  man  who  now  hath,  or  hereafter 
shall  have,  in  right  of  his  wife,  any  estate  in  fee 
simple,  fee-tail,  or  for  term  of  life,  of  or  in  any 
rents  or  fee-farms,  and  the  same  rents  or  fee-farms 
now  be,  or  hereafter  shall  be,  behind  or  unpaid  in 
,the  said  wife's  life  ;  then  the  said  husband,  after  the 
death  of  his  wife,  his  executors  and  administrators, 
shall  have  an  action  of  debt  for  the  said  arrearages 
against  the  tenant  of  the  demesne  that  ought  to 
have  paid  the  same,  his  executors  or  administrators ; 
and  also  may  distrain  for  the  same,  in  like  manner 
and  form  as  he  might  have  done  if  his  wife  had 
been  then  living**  (c). 

It  seems  that  copyhold  lands  charged  with  a  rent 
are  within  the  provisions  of  the  statute  (d). 

2.  We  shall  now  proceed  to  consider  what  will  and 
wiU  not  be  such  a  reduction  by  the  husband  into 
possession  of  his  wife's  choses  in  action  recoverable 
immediately,  as  will  defeat  his  wife's  right  to  them 
by  survivorship.    And, 

first. — It  is  to  be  ascertained,  what  acts  m  pais 
will  not  be  a  reduction  into  possession  of  the 
choses  in  action  so  as  to  bar  the  widow  of  her  right 
to  them. 

Upon  this  subject  it  is  to  be  observed,  that  a  mere 
intention  to  reduce  the  wife's  choses  in  action  into 
possei^ion  will  be  insufficient.  The  acts  to  e£fect 
that  purpose  must  be  such  as  to  change  the  property 

^  (a)  Co.  Liu.  162  b»  S51  b.        (A)  S2  Hen.  8.  chap.  37.  sect  S: 
(e)  See  4  S^  51  a.-     id)  Gilb.Ten.  187.^ 
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in  them,  or  in  other  words  must  be  something  to 
devest  tibie  wife's  right,  and  to  make  that  of  the 
husband  absolute ;  such  as  sl  judgment  recovered 
in  an  action  commenced  by  him  alone^  or  adi  award 
of  execution  upon  a  judgment  recovered  by  him  and 
his  wife,  or  receipt  of  the  money,  or  a  decree  in 
equity  for  payment  of  the  money  to  him,  or  to  be 
Implied  for  his  use  (a). 

A  mere  appropriatUm  therefore  of  the  fund  wUi 
be  insufficient. 

Thus  in  £/bun/ V.  Bestland(b\  ^'bequeathed  to 
J9,  the  wife  of  C,  jE600,  to  be  paid  by  the  executrix 
within  twelve  months  after  A^b  death,  and  appointed 
jD  executrix.  About  a  year  after  A^s  death,  C  died^ 
having  by  will  disposed  of  the  legacy  of  his:  wife, 
viz.  to  his  wife  B  for  her  life,  and  afterwards  amongst 
his  children;  he  then  made  some  trivial  provision 
for  his  wife.  B,  having  two  children  by  her  de- 
ceased husband,  married  £•  B  and  E  instituted  a 
suit,  against  the  executrix  of  A  and  the  executor  of 
C  (J3's  first  husband)  and  B^s  two  infant  children, 
claiming  the  legacy  of  £600.  The  executrix  of  A 
set  forth  in  her  answer,  which. was  supported  by- 
depositions,  that  as  executrix  she  became  intitled 
to  <£600  secured  to  the  testatrix,  her  executors,  &c; 
upon  a  mortgage  of  the  freehold  estates  of Wissendme^ 
in  the  county  of  Rutland,  belonging  to  her,  the  de- 
fendant's mother,  aiid  that  the  defendant,  consider- 
ing herself  liable  to  payiC  (^s  first  husband)  the 
legacy  of  ^600,  had  some .  conversation  with  C  in 
relation  theretp  aihort  time  after  the  expi^atiph  of 
twelve  months  from  the  testatrix's  death,  and  the 


(a)  IVe.  Ch.  4*l£,  418. 


(b)    6.V»51fia 
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defendant  intimated  her  willingness  to  pay  him  the  Rbductioit 
legacy,  but  she,  not  being  then  prepared  with  the  session  of 

money,  told  him  that  it  should  be  discharged  out  of  wife's 

CH0SE8  ijf 
what  was  due  upon  the  mortgage,  and  that  she  action. 

would  call  in  the  money  for  the  purpose  if  he      -^^^ 
pleased ;  to  which  C  replied,  that  he  was  not  at  that  p^,-,  not  are- 
time  in  want  of  the  money,  but  had  rather  it  should  ductiony  Sfc. 
remain  in  its  then  situation,  he  receiving  the  in- 
terest.    The  defendant  accordingly  paid  him  the  iiu 
terest  as  it  became  due,  taking  receipts  thus  ex- 
pressed*   •"  Received  of  2),  the  executrix  of  Ay  the 
sum  of  ^12  for  half  a  year's  interest  of  ^600,  left 
to  my  wife  by  ^'s  will,  as  charged  upon  the  estate 
at  Wissendine  in  Rutland.^*    The  principal  question 
was,  whether  the  above  transactions  between  the 
executrix  of  ^^  and  the  first  husband  of  J?  amounted 
to  such  a  reduction  of  the  legacy  into  his  possession 
as  the  law  requires,  for  the  purpose  of  making  it  bis 
own  property,  or  whether  it  survived  to  his  widow, 
the  then  wife  of  JS.^     And  the  Court  declared  that 
what  was  done  by  the  executrix  amounted  to  no 
more  than  an  appropriation  of  so  much  of  the  testa- 
trix's assets,  as  were  necessary  to  discharge  the 
legacy,  and  that  a  mere  appropriation  was  not  suf- 
ficient to  change  the  property  in  a  chose  in  action 
belong^ing  to  the  wife,  which  could  not  be  recovered 
except  through  the  medium  of  a  suit  in  eqidty,  to 
which  she  must  have  been  a  party. 

The  transfer  of  stock  into  the  wife's  name,  to  Andthehus- 

'  -       ,  ,.--,.  ,  ,  band  wiU  not 

which   she  became  intitled  dunng  die  mamage,  be  intitled  to 

stock  trans- 


npt  be  considered  2A  a  payment  or  transfer  to  J^^^^ 


into 


her  husband,  so  as  to  defeat  lier  nght  by  survivor-  her  name 

-  .  '  during,  and 

S"ip«  which  ac- 

Accordingly,  MrSfW^Wwww^then  tinder  coverture,  crued  to  her 
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became  intitled  to  a  distributive  share  of  personal 
estate  as  one  of  the  next  of  kin  of  A ;  part  of  which 
consisted  of  8  per  cent,  stock.  The  administrator 
transferred  her  share  into  her  name,  describing  her 
as  the  wife  of  John  Wildman^  and  so  it  stood  at  her 
paUtua  a  re-  husband's  death,  except  that  she  had  sold  and  trans- 
ductim,  Sfc.    ferred  some  part  of  it  with  the  assent  of  her  husband, 

signified  by  his  signing  his  name  to  each  transfer, 
.The  question  was,  whether  the  remaining  stock  con- 
istituted  part  of  the  husband's  estate,  or  belonged  to 
bis  wife  by  survivorship  ?  The  Court  held,  that  as 
the  husband  exercised  no  act  of  dominion  over  the 
fund,  and  did  nothing  to  reduce  it  into  possession, 
either  by  transfer  into  his  name,  or  otherwise,  and 
since  all  his  acts  wete  of  a  contrary  tendency,  and 
evinced  his  concurrence  in  her  being  sole  owner  of 
the  stock,  such  stock  belonged  to  the  wife  as  sur- 
viving her  husband  (a). 

,  Upon  the  principle  of  the  last  case  that  of  Nash 
v.  Nash  (b)  was  decided.  There  the  father  of  A,  a 
married  woman,  drew  a  check  on  his  bankers  in  her 
favour  for  <£10,000.  On  the  same  day  she  presented 
it,  and  instead  of  money  she  took  from  them  a  pro- 
missory  note  payable  on  demand,  which  she  delivered 
to  JB,  her  husband.  During  jB's  life  all  the  money 
secured  by  the  note  remained  with  the  bankers,  ex- 
cept ^1000,  which  were  received  by  5,  and  for  which 
he  gave  his  receipt,  and  he  received  the  interest  on 
the  remaining  sum  of  <£9000  up  to  his  death.  A 
having  survived  her  husband,  claimed  that  sum  as  not 
having  been  received  by  him  during  his  life.  And 
so  it  was  determined  hy  Sir  Thomas  Plumer,  V.  C.  ; 


(a)  WUdnum  v.  Wadmah,  9  Yes.  174v       {h)  2.  Madd.  B». 
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because  the  note  was  a  chose  in  action  of  the  wife, 
which  upon  her  husband's  death  survived  to  herj 
and  he  observed,  that  if  immediately  after  the  check 
had  been  given  the  husband  had  died,  since  it  gave 
no  legal  right  to  sue  the  bankers  if  they  had  refused 
payment,  the  father  alone  could  have  recovered 
against  them ;  that  the  note  given  to  the  wife  in 
lieu  of  the  check  gave  a  right  to  recover  the  sum, 
but  that  it  was  merely  in  actiony  and  not  like  money 
or  a  chattel ;  and  that  the  receipt  by  the  husband  of 
the  ^1000,  and  of  interest  upon  the  remainder,  was 
not  a  reduction  into  possession  of  such  remainder, 
as  such  receipt  did*  not  alter  the  nature  of  the  note, 
it  still  continuing  a  chose  in  action^  a  security  for 
the  remaining  sum  of  <£9000. 

So  also  where  money  was  left  in  the  hands  of 
trustees  for  the  benefit  of  the  wife,  and  her  husband 
died,  she  was  declared  to  be  intitled  to  it  by  sur* 
vivorship,  her  husband  having  made  no  disposition 
of  it  during  his  life  {a).     The  subject — 

Secondly,  proposed  to  be  considered  was  the 
effects  of  actions  'at  law  and  suits  in  equity,  to 
vest  absolutely  in  the  husband  his  wife's  choses  in 
action. 

The  naming  or  not  naming  the  wife  in  an  action 
is  attended  with  material  consequences  iiT  relation 
to  the  present  subject ;  for  if  she  be  a  party,  and  the 
husband  die  after  judgment,  and  before  execution 
sued  out,  the  judgment  will  survive  to  her,  and  she 
nvill  be  intitled  to  a  scire  facias  upon  such  judgment. 
But  if  the  action  be  brought  by  the  husband  alone, 
and  he  die  after  judgment,  his  representatives  and 
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EDucTioF  not  the  wife  will  be  intitled  to  the  benefit  of  it  (a). 
i«ion"of  -^"^  '^»  previouslif  to  the  marriage,  the  wife  had 
ife's  obtained  a  judgment,  and  afterwards  she  and  hef 

cTioK.        husband  sued  out  a  scire  fadas,  and  had  an  award 
— *^       of  execution,  and  the  wife  died  before  the  writ  was 
^  executed,  the  property  would  be  changed  by  the 

;     '  award,  and  belong  to  the  husband  as  the  survivor  (J), 

The  effects  of  these  different  methods  of  proceed- 
ing at  law  by  the  husband  being  such  as  above  men- 
tioned, it  may  be  useful  to  consider  when  he  may 
or  may  not  sue  without  malcing  his  wife  a  party. 
[luband  It  may  be  considered  as  a  general  rule,  that  the 

TfM  "^      husband  may  commence  proceedings  at  law  in  his  ffam 
ereoDal        wane  orU^t  for  all  the  personal  estate  in  action  which 
ruiDg  to  the  accrued  to  his  wife,  or  to  her  and  him  jointly,  during 
ifeorto      the  marriage,  and  in  respect  of  all  personal  con- 
uring  the     tracts  Or  Covenants  made  or  entered  into  with  mem 
overture,      during  that  period  (c) ;  because  the  right  of  action 
accrued  after  marriage,  and  the  husband  might  dis- 
agree to  his  wife's  interest,  and  make  his  own  ab- 
solute; an  intention  to  do  which  he  manifests  in 
bringing  an  action  in  his  own  naine,  when  it  might 
have  been  commenced  in  the  names  of  both  of 
them. 

Thus,  if  a  bond  be  given  to  husband  and  wife,  he 
alone  may  bring  an  action  of  debt  for  recovery  of 
the  money  due  upon  it.  And  if  they  demise  for  years 
the  wife's  estate,  reserving  a  rent,  the  husband  alone 


(o)  Oglander  V.  Baston,  1  Vera.  596.  2  Ve«.  sen.  677.  12  Mod. 
346.  3  Lev.  403.  Noy,  70.  (b)  I  Salk.  116.  (c)  HiUiard 
V.  Hambridge,  Aleyn,  36.  Owen,  82.  2  Mod.  217.  1  Stra.  230. 
Cro.  Jac.  399.  4  Term  Rep.  616.  Phil]i»lcirk  v.  Pluckwell, 
2  Maule  and   Selw.  393. 


/ 


Sect.  4*]    over  his  Wffe^s  personal  Estate. 

may  commence  an  action  for  the  recovery  of  the 
arrears  (a). 

But  for  such  debts,  &c.  as  are  due  to  the  wife 
btfore  the  marriage,  and  continue  unaltered ;  since 
the  husband  cannot  disagree  to  her  interest  in, 
and  he  has  only  a  qualified  right  to  them,  viz. 
by  reducing  them  into  possession  during  her  life,  he 
is  undble  to  waintatn  an  action  for  such  property 
without  making  his  wife  a  party  (J). 

If,  however,  the  contract,  or  nature  of  the  de- 
mand, be  altered  after  the  marriage,  as  by  taking  a 
new  security  \  in  that  event,  as  it  appeared  in  the 
last  section,  the  husband  may  sue  alone  (c). 

In  all  cases  when  the  wife's  Jreehold  is  to  be  re- 
covered, she  must  join  with  her  husband  in  the  pro- 
ceedings, as  in  instances  of  disseisin  (rf),  or  of  injuries 
done  to  the  inheritance,  as  by  pulling  down  houses, 
&c.  or  where  an  action  of  covenant  is  necessary  to 
compel  farther  assurance  upon  a  conveyance  to  hus- 
band and  wife  (e). 

But  when  the  title  does  not  come  in  question,  and 
the  action  is  merely  personal,  and  seeks  a  compensa- 
tion in  damages  for  an  injury  done  to  the  husband's 
interest  in  his  wife's  estate  during  the  marriage, 
then  it  is  in  his  election  whether  he  will  join  his 
wife  in  the  action  or  not.    Thus  he  alone  can  main-* 
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(0)  Beaver  v.  Lane,  2  Mod.  217.  1  Roll.  Rep.  52.  (b)  Hardy 
r.  Robinson,  1  Keb.  440.  Tirell  v.  Bennet,  2  Keb.  89.  Noy,  70. 
Milner  v.  Mikies,  8  Term  Rep.  627.  Rumsey  v.  George,  1  Maule 
and  Selw.  176.  (c)  Anie,  p.  1 86.  (d)  1  Bulst.  21 .  (e)  Middle- 
more  V.  Croodale,  Cro.  Car.  505, 

P  2 
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tain  an  action  of  covenant  against  a  lessee  of  his 
wife's  estate  for  not  repairing  it  (a). 

Yet  if  the  husband  be  possessed  of  a  rectory  for 
years  in  the  right  of  his  wife,  or  jointly  with  her, 
he  may  join  her  name  with  his  in  an  action  of  debt 
for  the  treble  value  of  tithes  not  set  out ;  for,  al- 
though the  tithes  be  personal  chattels,  the  act  of 
the  2d  of  Edward  the  sixth,  chap.  IS,  upon  which 
the  action  is  founded,  gives  it  to  the  proprietor  or 
fermor,  &c.  so  that  the  wife  being  fermor,  she  is  a 
proper  party  to  the  action  (J). 

I  shall  now  advert  to  the  effect  of  decrees  in 
equity  to  change  the  wife's  property  in  her  personal 
estate,  and  to  intercept  her  right  of  survivorship. 

Decrees  so  far  resemble  judgments  at  law  in  this 
respect,  that  until  the  money  be  ordered  to  be  paid, 
or  declared  to  belong  to  the  husband,  the  wife's 
rights  will  remain  undisturbed ;  and  as  a  joint  judg- 
ment will  survive  to  the  wife  if  her  husband  die 
before  execution  is  awarded,  so  will  a  joint  decree 
until  an  order  be  obtained  for  payment,  or  declaring 
the  money  to  belong  to  the  husband  (c). 

Thus  in  Nanney  v.  Martin  (rf),  there  was  a  decree 
in  a  joint  suit  by  husband  and  wife,  for  money  which 
he  claimed  in  her  right.  The  husband  having  died 
before  further  proceedings,  the  wife,  as  in  the  in- 
stance of  a  joint  judgment,  was  declared  intitled  to 
the  benefit  of  the  decree. 


(a)  Bret  v.  Cumberland,  Cro.  Jac.  S99.  1  Roll.  Rep.  359.  S.  C. 
CoBtrell  V.  Moor,  Het.  143.  2  Bulst.  14.  Tregmiel  v.  Reeve,  Cio. 
Car.  437.  {b)  Beadles  v.  Sherman,  Cro.  Eliz.  613.  (c)  10 

Ves.  91 .        (d)  1  Eq.  Ca.  Abr.  68.    Also  3  Atk.  726,  S.  P. 
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In  Packer  v.  Wyndham  (a\  a  sufficient  part  of  Reduction 

INTO  POS" 

£5500  belonging  to  the  wife  was  decreed  to  be  •  session  of 
applied  in  exonerating  her  husband's  estate  from  wi*"e'8 

*  *  ^  CHOBES  IN 

debts,  and  the  remainder  of  the  sum  to  be  settled  on  action. 
him,  her,  and  children,  as  therein  mentioned  j  and  '"^. 
upon  the  husband  concurring  in  such  settlement,  he  e^ty. 
was  to  have  the  residue  of  her  fortune.  The  £5500 
were  paid  into  Court ;  but  the  husband  never  having 
made  the  settlement  directed,  the  money  was  laid 
out  by  the  Court,  and  the  wife  surviving  her  hus- 
band,  it  was  decided,  as  to  the  sum  of  £5500,  that 
it  having  been  paid  into  Court  during  the  marriage, 
the  property  in  it  became  vested  in  the  husband,  and 
belonged  to  the  persons  claiming  under  him.  In 
this  case,  it  is  to'be  observed,  that  the  money  was 
ordered  to  be  applied  for  the  husband's  sole  use, 
which  was  equivalent  to  a  judgment  in  his  favour, 
so  that  from  the  time  of  the  decree  the  exclusive 
right  of  the  husband  was  established ;  the  condition 
as  to  making  the  settlement  affecting  only  his  title 
to  the  residue  of  his  wife's  fortune. 

In  Phipps  V.  The  Earl  qfAnglesea  (t),  the  decree 
was  merely  that  the  fund  should  be  secured  for  the 
wife  and  her  issue  until  a  settlement  was  made. 
This  order  was  held  not  to  change  the  property  so 
as  to  prejudice  her  title  by  survivorship.  There  was 
no  declaration  that  the  fund  should  be  the  husband's. 

In  Bond  v.  Simmons  (c),  there  was  no  decree  pro- 
nounced altering  the  interests  of  the  husband  and 
wife.  The  order  was  a  mere  reference  to  the  master 
to  receive  from  the  husband  proposals  for  a  settle- 
ment, which  the  husband  declining  to  make,  the 


(if)  Pre.  Ch.  412.      (h)  MSS.  22  Nov.  1738.      \,c)  3  Atk.  20. 
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DTTOTioM  executor  defendant,  at  his  own  request,  was  per- 
BtoH  Of  mitted  to  pay  the  wife's  money  into  Court,  which 
'*"  by  order  was  directed  to  be  laid  out  in  South  Ses 

nott.  annuities,  for  the  ben^t  qf  husband  and  xd^,  subject 
~^  to  further  directions.  Lord  Har^vicke,  therefore, 
ity.  decided  that  the  wife  having  survived  her  husband 

was  intitled  to  the  fund. 

The  same  principle  applies  to  the  case  of  i^or^sv. 

Pfupps  (a).    The  decree  was  that  one  sixth  share  of 

a  residue  to  which  the  wife  was  intitled  should  be 

paid  to  her  and  her  husband.    The  wife  died  before 

the  money  was  received,  and  her  husband  being  the 

survivor,  it  was  determined  that  he  was  intitled  to  it. 

This  decmon  was  authorised  under  die  joint  de- 

CTee>  which  was  the  same  as  a  joint  judgment.    As 

the  survivor,  therefore,  the  husband  took  the  money 

under  the  decree,  and  not  as  his  wife's  administrator, 

so  as  to  render  the  fund  liable  in  his  hands  to  her 

nereorder  debts.    And  in  Mocouk^  V.  Phillips  (&)  no  decree 

l^band   ^^  made  altering  the  rights  of  the  husband  and 

laiB  for  a   mfe,  but  the  last  order  was  for  the  husband  to  make 

in^affect  proposals  for  a  settlement,  which  he  omitted  to  do : 

'e's  right    fjie  husband  died,  leaving  his  wife  surviving  him, 

Biinrivnr.  ,  i  ■         .      i 

who.  It  was  determined,  bet 
the  residue  of  the  property. 

But  if  the  settlement  were  approved  by  order  cf 
Court,  confirming  the  Master's  report,  it  would  seem 
that  such  order,  according  to  the  terms  of  the  re- 
ference, would  change  the  prqierty,  and  intitle  the 
husband's  representatives  to  it,  althou^  he  did  not 
live  to  receive  it  (c). 

(a)  1  Eden'*  Rep.  502.         {«)  4  Ves.  Jim.  16.     10  Yes.  91. 
(c)  See  the  case  of  Macaulay  v.  Phfllipi,  in  which  the  Maitcr 
of  the  Rolls  iacUoed  to  thia  opinion. 
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Thirdlyt  The  effects  of  awards,  and  of  the  wife's 
agreement  m  pais  pendente  lite;  upon  her  title,  when 
she  survives  her  husband. 

In  the  second  section  {a)  it  was  observed  that  an 
award  in  favour  of  the  husband,  in  regard  to  the 
wife's  leasehold  interest,  would  alter  the  property, 
and  vest  the  term  in  him ;  and  it  has  been  so  de-p 
cided  in  regard  to  her  other  chattels. 

Thus  in  Oglander  v.  Boston  (i),  the  plaintiff,  tiie 
widow  of  ^,  being  intitled  to  the  surplus  of  the  per* 
sonal  estate  of  J3,  as  residuary  legatee,  and  a  dif- 
ference arising  between  her  husband.  Ay  and  the 
executor,  as  to  the  residue's  amount,  it  was  referred 
to  arbitration,  and  an  award  was  made  that  the 
executor  should  pay  to  the  husband  £\5Q0  \  but  be« 
fore  any  farther  proceedings,  A^  the  husband,  died. 
The  sole  question  was,  whether  the  wife,  or  the 
executor  of  her  husband,  should  have  the  money  ? 
And  it  was  determined  in  favour  of  the  husband's 
executor;  because  the  award  was  a  sort  of  judgment, 
which  having  ordered  the  5^1500  to  be  paid  to  the 
husband,  changed  the  property,  and  vested  it  in  him. 

Under  the  protection  which  a  Court  of  Equity 
affords  to  the  interests  of  married  women,  it  will  not 
permit  agreements,  entered  into  between  her,  qr  her 
friends  acting  for  her,  ^d  her  husband,  pendente  lite, 
to  be  obligatory  upon  her ;  so  that  any  arrangement 
which,  pending  a  suit,  may  be  so  made,  by  which  it 
is  agreed,  that  he  upon  certain  terms  shall  have  the 
residue  of  her  property,  will  not,  without  the  sanc- 
tion of  the  Court,  bind  her ;,  notwithstanding,  there- 
fore, such  an  agreement,  if  the  title  of  the  husband's 
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buty  pending 
a  suit  in 
equity^  an 
agreement 
not approved 
by  tlie  Court 
will  not  bind 
her  interest. 


(a)  Supra f  p.  181.        (6)  1  Vem.396. 
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•   representatives  rest  solely  upon  it,  his  wife's  ri^t  by 
survivorship  will  take  pkce. 

Accordingly,  in  Macavlay  v.  PhiUips  (a),  after  Ihe 
suit  had  been  instituted  by  the  husband  and  wife  for 
her  property,  a  treaty  took  place  between  them  for 
of  settling  the  former's  claims  upon  it,  the  husband 
J*  having  been  previously  ordered  by  decree  to  lay 
e.  proposals  before  a  Master  for  a  settlement.    After  a 
correspondence  had  passed  between  the  solidtors  of 
each  party,  terms  were  finally  settled,  but,  before 
they  were  carried  into  effect,  the  husband  died ;  and 
the  Court  decided,  that  such  agreement  did  not  bind 
the  wife,  but  that,  as  the  survivor,  she  was  intitled 
to  the  property;  because  no. act  of  the  Court  had 
altered  the  interests  of  the  parties,  and  the  arrange- 
ment, not  having  been  approved  of  by  the  Court,  was 
nu^tory. 

Fourthly.  As  to  the  effect  upon  the  wife's  title 
by  survivorship  of  receipt  of  the  money  by,  or  a 
transfer  of  the  funds  to  the  husband,  and  also  of  his 
release  of  them. 

If  the  husband  receive  the  money,  legacy,  or  duty, 
which  was  owing  to  his  wife,  or  if  he  alone,  or  he  and 
te  his  wife,  authorise  a  pers(»i  to  receive,  who  actually 
\^  obtains  it,  either  of  those  receipts  will  change  the 
wife's  interest  in  the  property,  and  be  a  reduction  of 
the  chose  in  action  into  the  possession  of  her  husband, 
devested  of  her  title  to  it  upon  surviving  him ;  and 
he  may  miunt^n  an  action  for  the  money  so  received 
by  the  person  authorised  as  above  (t). 

In  Doswell  v.  Earle  (c),  A,  the  wife  of  B,  was 

{a)  4  Ves.  15.  (b)  Roll  Abr.342,  SfiO.  Moor,  452.  Golds. 
160.        (c)  12  Ves.  473. 
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intitled  to  £i50  under  the  will  of  C,  expectant  upon 
thfe  death  of  D.  The  executor  of  C,  upon  JB*s  ap- 
plication, and  with  his  wife's  consent,  paid  the  money 
to  JB,  he  undertaking  to  pay  to  D  the  interest  during 
her  life.  The  wife  having  survived  Z),  who  survived 
her  husband,  claimed  by  bill  in  equity  the  ^250 
against  her  husband's  executors ;  but  the  bill  was 
dismissed. 

But  the  husband's  receipt  or  possession  of  his 
wife's  choses  m  actwn  must  be  in  the  character  of 
husband,  in  .ordec  to  defeat  his  wife's  title  to  them 
upon  surviving  htm. 

Thus,  in  a  case  (a)  where  a  trustee  and  executor 
married  one  of  the  residuary  legatees  named  in  the 
will,  it  was  determined  that  his  possession  of  the 
testator's  personal  estate  was  to  be  considered  as  that 
of  trustee  and  executor, — he  having  alone  proved  ; 
8o  that  his  wife^s  share  of  the  residue  could  not  be 
sufficientiy  reduced  into  possession  to  prevent  its 
surviving  to  her  upon  his  death. 

Upon  the  same  principle  the  case  of  fFall  v.  Tom* 
Unson  (b)  was  decided.    There  certain  East  India 
stock,  belonging  to  the  wife,  was  transferred  into 
the  names  of  her  husband  and  another  person,  until 
trustees  should  be  appointed,  who  were  to  hold  the 
same  upon  certain  trusts  for  the  separate  use  of  the 
wife,  and  which  had  been  verbally  agreed  upon.  The 
lid£b.  having  survived  her  husband,  the  question  was, 
whether  the  stock  belonged  to  her,  or  to  his  legal 
personal  representatives  ?    And  Sir  William  Grants 
M.  R.,  said,  that  the  transfer  of  the  stock  to  thie  hus- 
band merely  as  a  trustee^  could  not  be  represented 
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(a)  Baker  v.  Hall,  12  Ves.  497.        (h)  16  Ves.  418. 
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BDI7CTI0H  as  a  reduction  into  possession,  which  mndd  intitlei 

moK  OP  *"*  repreBcntatives  for  that  it  was  made  dwerto 

rR't  mtuitu. 

!TioN.  But  it  would  seem  that  a  transfer  of  the  wife's  stock 

~*~  into  her  husband's  sole  name,  will  be  a  reduction 

xiptt,  or  *^f  i^  into  his  possession,  and  defeat  her  right  by  sur- 

itniufer  vivorship,  because  such  a  transfer  is  equivalent  to  a 
tkenautt  -  c    i  .        i       .      .        « 

Aim.  receipt  oi  the  money  by  the  husband,  and  an  act 

mMt,         vesting  the  sole  property  in  him. 

f^rt'^^k        With  respect  to  the  releases  or  acquittances  of  the 

M  herhiu-  husband  of  his  wife's  ckoses  in  action,  so  as  to  extin- 

(me"ua*    guish  her  right  of  survivorship,  it  is  to  be  remarked, 

iuction  _    that  such  is  the  interest  which  he  acquires  in  her 

fg^ggjon.     property  by  the  marriage,  that  he  may  release  debts 

which  were  owing  to  her  before  its  solemnization  (a)  j 

also  legacies  absolutely  given  to  her  (i) ;  her  interest 

under  the  statute  of  distributions,  and  the  like. 

Such  acts  he  may  do,  although  he  and  his  wife  be 

divorced  ^  rttensa  et  thoroi  because  the  marriage  still 

subsists  (c). 

Phis  ac-  If,  then,  arrears  of  rent  were  permitted  to  accrue 

nfaccr/ed  ^^ilst  the  wifc  was  single,  and  her  husband  gave  ah 

baequent-    acquittance  for  what  became  due  after  the  marriage, 

TO  due?"'  ^""^  *hen  died,  the  discharge  would  prevent  his  wife 

from  recovering  the  arrears  which  were  due  at  the 

time  of  the  marriage ;  because  they  being  a  debt 

owing  to  the  wife  at  the  time  of  the  marriage,  the 

right  to  receive  them  was  vested  in  her  husband  | 

his  receipt,  therefore,  for  rent  posterior  to  those 

arrears,  for  which  he  gave  an  absolute  acquittance, 

is  a  discharge  of  all  arrears  to  the  person  charged 

(a)  2  Roll.  Abr.  410.        (b)  Gilb.  Eq.  Rep.  88.    2  Rdl.  Rep. 
134.        (c)  Stephen*  V.  Totty,  Noy,  4fi.    Cro.  EUz- 906. 
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with  payment  of  the  rent,  not  only  agsdnst  the  hus- 
band but  his  wife  (a).  Yet,  unless  the  acquittance 
be  under  hand  and  seal,  so.  as  to  be  an  estoppeU 
evidence  may  be  given  to  prove  that  the  prior  arrears 
remain  unsatisfied  j  for  it  seems  that  the  subsequent 
acquittance,  if  not  under  hand  and  seal,  is  merely  a 
fresumptwe  bar. 


Keductiok 
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{a)  Morton  v.  Hopkins,  Dyer,  27L    Benl.  186. 


^ 
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CHAPTER  VI 


Having  in  the  last  chapter  considered  what  acts 
of  the  husband  will  and  will  not  be  a  reduction 
into  possession  of  his  wife's  choses  in  action  which 
were  immediately  recoverable,  we  shall  now  fur- 
ther  consider  his  power  over  them,  together  with  his 
power  over  such  others  of  his  wife's  choses  in  action 
as  are  in  reversion  or  expectancy,  by  his  release  or 
assignment.  In  doing  this,  it  is  intended  to  treat 
upon  the  subjects  under  the  following  sections  and 
subdivisions : — 


!•  The  kusband^s  power  over  his  mfe's  choses  in 
action  by  release  and  assignment  at  law  and  in 
equity. 

1.  At  law. 

2.  In  equity. 

11.  The  effect  upon  the  mfe^s  title  by  survivorship 
of  her  husband^ s  assignment,  or  the  law's  transfer 
of  her  choses  in  action,  which  are  immediately  re- 
coverable, or  are  in  remainder  or  expectancy. 

1 .  The  ejffect  upon  the  wife's  title,  as  the  survivor^ 
qfthe  assignment  to  assignees  in  bankruptcy^ 
or  under  the  insolvency  of  her  husband,  qf 
her  choses  in  action. 

2.  The  effect  qf  assignments  by  such  assignees 
upon  such  title  ;  and  qf  sales  qf  reversionary 
interests. 
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8.  The  effect  qf  assignments  hy  the  husband  qf  Ow  legal 
his  wife's  chases  in  action  to  a  particular  ^^^j^  ^g. 
assignee  for  a  vahuthle  consideration;  and  sionmekts 

^  ^  ^  BT  HUSBAND 

4.  The  effect  qfthe  wife's  ejcanunatton  and  con-  of  wife's 


sent  in  a  Court  qf  Equity  to  the  assignment. 


CHOSES  IN 
ACTION. 


L  The  husband's  power  of  release  and  assignment 
at  law  and  in  equity  over  his  wife's  choses  in  action. 

Independently  of  actual  recovery  and  receipt  of 
the  wife's  choses  in  action  by  her  husband,  there  are 
other  methods  by  which  her  title  by  survivorship  may 
be  defeated, — as  by  the  assignment  of  them  by  her 
husband,  or  his  agreement  for  the  piupose,  as  before 
noticed  {a). 

1.  Then  with  respect  to  the  wife's  personal  pro- 
perty over  which  her  husband  has  the  sole  and  com- 
plete legal  power  of  disposition,  he  may,  as  it  seems, 
assign  it  at  his  pleasure. 

The  interests,  amongst  others,  which  are  assign-  Legal  as- 
able  at  law,  are  the  personal  chattels  of  the  wife  in    ^^'^^"^ 
possession,  legal  terms  for  years,  terms  held  in  trust.  What  mte- 
for  her,  debts  or  sums  of  money  secured  by  such  ^le^tlw" 
terms,   elegits  upon  judgments  issued  before  the  by  husband 
marriage,  and,  in  analogy  to  this,  decrees  made  in 
&vour  of  the  wife  dum  sola  for  money,  and  that  she 
shall  hold  the  premises  until  satisfaction,  &c.  (b). 

But  money  of  the  wife  secured  upon  a  mortgage  wife's  mort- 
in  fee,   is  not  equally  in  the  husband's  power  as  ^^^^ 
money  secured  by  a  term  of  years,  so  that  the  deci-  tion. 
sions  in  regard  to  the  two  are  different ;  for  a  mort- 
gage in  fee  the  husband  cannot  dispose  of.    The 


(a)  Supra,  P- 175.       (4)  Fufe  tupra,  cliap.  5,  sect  2 1  also  Plre. 
Ch-418.     3P.Will.a00. 


Of  tEOAL 
AND  KQUIT- 
ABLS  AS- 
SIGNMENTS 
BY  HUSBAND 
OF  wife's 
CHOSES  IN 
ACTION. 

Equitable 
choses  in 
action. 

Assignments 
of  them  by 
husband 
good,  if  for  a 
valuable 
considera- 
tion. 


HuAandPs  Interest  in  and  P&tver    [Chap.  6. 

estate,  therefore,  eootiniiing  iii  the  wife,  carries  to 
her  surviving,  the  money  along  with  it  The  secu. 
rity,  then,  not  being  assignable  without  her  con- 
currence, the  debt  classes  among  her  eqtutabk  choses 
in  action  (a) ;  which  we  will  next  consider. 

2.  The  wife's  equitable  choses  in  action  are  debts 
upon  bond,  money  in  the  funds,  legacies,  residuary 
estates,  and  the  like,  and  are  not  assignable  at  law : 
and  where  they  are  immediately  recoverable  by 
action,  the  husband  may  assign  them  in  equity  for  a. 
valuable  consideration,  otherwise  not  {by. 

Accordingly,  in  Wright  ▼.  Rutter  (c),  which  was  a 
fraudulent  contrivance  of  the  husband  in  order  to 
prevent  his  wife's  right  by  survivorship,  he  having 
procured  her  concurrence  to  the  assignment  of  her 
legacy  to  secure  a  pretended  debt,  but  in  fact  in 
trust  for  himself;  Lord  Ahanki/j  M.  R.,  declared, 
that,  excluding  the  fraud,  since  the  assignment  was 
without  a  valuable  consideration,  it  was  void  agidnst 
the  wife,  and  could  not  defeat  her  title  by  survivor^ 
ship.  This  title  of  the  wife  will  be  fully  discussed 
in  the  second  section.  We  shall  for  the  present 
suppose  her  husband's  assignment  to  be  binding  in 
equity  upon  her,  and  proceed  to  consider^ 

II.  The  effect  upon  the  wife's  title  by  survivorship 
of  the  husband's  assignment,  and  of  the  transfer  by 
law  of  the  wife's  choses  in  action,  when  they  are 
immediately  recoverable,  and  when  they  are  in  re- 
version or  expectancy. 

1.  In  the  first  section  of  this  chapter  it  was  noticed 
that  the  husband  might  absolutely  dispose  of  all  such 


(«i)  2  Vem.  401.      (*)  Vide  iuprcy  p.  175.  2  P.  With  602, 60S. 
2  Ves.  sen.  6.        (<?)  2  Ves.  Jun.  673. 
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of  his  wife's  personal  estate  over  which  the  common  Assign. 

mentt  op 

law  imparted  to  him  the  power ;  and  in  the  same  wifb's 
section  some  particulars  of  property  were  described,  chosbs  in 

j^       .  r     r      .^  '  ACTioH. 

of  which  good  and  effectual  legal  assignments  might      -*^— 
be  made.  Eject  of. 

Of  such  parts,  therefore,  of  the  wife's  personal  hy  mrvirxn^ 
estate,  whether  in  possession  or  remainder,  to  which     ^'^jj^ 
her  husband's  assignment  passes  a  complete  legal  the  enact- 
title,  the  conveyance  will  bind  his  wife  although  she  ^^*  ^^' 
survive  him ;  and  it  will  make  no  difference  whether  ^^p^J^ 
the  assignees  claim  under  acts  of  Parliament,  or  intitled  to  all 

J  •  A  J     I.     I.-        ix»  i?  'xi.      J.  suchchoses 

under  assignments  made  by  himself  for  or  without  ^^  action 
value  J  because  by  such  di^ositions  the  contingent  ajga«wt  wife's 
interest  of  the  wife  is  destroyed,  and  there  is  no  viyoramp  to 
*  equity  for  her  against  the  legal  consequences  of  ^^^^3^^^^^ 
these  transactions,  for  cequitas  sequitur  legem.    And  a  right  at 
in  those  instances,  although  the  husband  die  before  ^^* 
his  assignees  recover  the  property  assigned  to  them, 
they  will,   nevertheless,  for  the  reason  last  men- 
tioned, have  a  right  to  recover  and  enjoy  it  against 
any  claim  of  the  widow  in  respect  of  her  general 
title  by  survivorship  (a). 

But  when  the  property  of  the  wife  assigned  by  her  Not  so  when 
husband  is  not  of  legal  cognizance,  but  merely  equi-  -^  merely^ 
table,  so  that  the  assignment  of  it  can  only  be  en-  equitable,  for 

•  then  they 

forced  in  a  Court  of  Equity;  in  such  and  the  like  take  it  sub- 
cases the  assignees  of  the  husband-bankrupt,  or  his  i^^\^p  ^e 
assignees  claiming  under   the  Insolvent  Debtor's  the  wife. 
Acts,  or  his  assignees  under  a  deed  of  trust  to  pay 
his  debts,  take  the  property  subject  to  all  the  wife's 
equities  upon  it  against  her  husband  (b). 

This  proposition  may  be  now  considered  as  esta- 


(fl)  2  Ves.  Jun.  608—682,        (b)  2  Dick.  491.   2  Madd.  16. 
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blished  by  the  solemn  decision  of  Sir  WiUiam  Grants 
M.  R.,  in  Mitfordv.  Mitford(a)\  but  previously  to 
it,  so  strong  was  the  opinion  that  the  effect  of  assign- 
ments by  the  acts  of  law  would  bar  the  wife's  right 
by  survivorship  to  her  choses  in  action,  wliether  im- 
mediately recoverable,  or  in  reversion  or  expectancy, 
that  the  soundness  of  his  Honour's  judgment  has 
not  been  generally  considered  as  unimpeachable. 
The  case  of  Mitford  v.  Mitford  was  to  the  following 
effect:— 

A  bequeathed  £3000  to  trustees  to  place  at  in- 
terest, and  to  pay  such  interest  to  B  for  life  or  until 
she  married;  and  upon  her  death  or  marriage  A 
gave  the  capital  amongst  C  and  2),  and  E  the  wife 
of  ikf,  equally.  B  married  j  but  previously  M,  the  * 
husband  of  JJ,  became  a  bankrupt,  obtained  his  cer- 
tificate and  died,  leaving  his  wife  E  and  one  child,  a 
son.  The  question,  which  was  raised  upon  the  bill 
of  the  surviving  trustee,  was  whether,  notwith- 
standing the  bankruptcy,  the  wife  was  or  was  not 
intitled  by  right  of  survivorship  to  her  share  of  the 
^3000,  which  had  been  invested  in  4  per  cent. 
consols?  And  Sir  WiUiam  Grants  M.  R.,  after  a 
review  of  all  the  cases,  decided  in  favour  of  the 
wife,  upon  the  principle,  that  this  being  a  chose  in 
action  and  not  reduced  into  possession  during  the 
husband's  life,  survived  to  her ;  and  that  an  assign* 
ment  under  a  commission  of  bankruptcy,  although  it 
passed  her  share,  passed  it  to  the  assignees  sub  modo^ 
viz.  provided  they  received  the  share  or  its  value 
during  the  marriage,  and  that  the  commission  or 


(fl)  9  Ves.  87. 
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assignment  did  not  of  itself  necessarily  intercept  the 
wife's  right  of  survivorship. 

It  is  observable  in  this  case,  that  the  subject  was 
solely  within  the  jurisdiction  of  equity,  and  that  the 
assignees  had  no  remedy  but  by  means  of  the  Court 
of  Chancery;  which  Court,  in  analogy  to  the  rule  of 
law,  decreed,  that  as  neither  the  husband  nor  his 
assignees  had,  during  his  life,  reduced  the  wife's 
share  into  possession  by  sale  or  otherwise,  it  neces- 
sarily survived  to  her  upon  his  death.  It  is  con- 
ceived, therefore,  that  there  is  no  solid  reason  for 
disputing  the  propriety  of  the  decision. 

With  respect  to  Bosvil  v.  Brander  (a),  one  of  the 
cases  supposed  to  militate  against  the  above  autho- 
rity, it  is  to  be  observed  that  Sir  Joseph  Jekyll^  M.  R., 
after  much  discussion  and  great  consideration,  at 
first  decided  in  favour  of  the  wife,  and  afterwards 
against  her;    so  that   it  contains  decisions  both 
ways,  and  shows  the  unsettled  state  of  that  Judge's 
mind  upon  this  subject.    The  property  was  a  mort- 
gage  in  fee  belonging  to  the  wife,  the  title  deeds 
were  in  the  hands  of  the  assignees,  and  the  widow 
filed  a  bill  for  them,  and  to  have  the  benefit  of  the 
mortgage.    And  the  Master  of  the  Rolls  seems  to 
have  considered  it  a  material  feature  in  the  case  that 
the  suit  was  by  and  not  against  the  widow ;  (a  cir- 
cumstance at  present  of  no  consideration),  as  after- 
-wards  will  appear.  His  Honour  admitted  the  general 
principle,  that  the  assignees  claiming  under  the  hus« 
band  could  hot  be  in  a  better  situation  than  the  hus- 
band would  have  been :  the  necessary  consequence 
of  which  one  would  have  supposed  to  have  been  a 
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decree,  that  as  the  husband's  interest  was  subject  to 
the  wife's  right  of  survivorship,  so  it  should  be  in 
the  hands  of  his  assignees ;  and  that  since  neither  he 
nor  they  in  his  lifetime  reduced  the  debt  into  pos- 
session, it  necessarily  survived  to  the  wife,  according 
to  the  first  decision.  Under  such  circumstances  it 
is  conceived,  that  this  case  cannot  be  fairly  adduced 
to  impeach  the  decision  in  Mif/brd  v.  Mitfbrd.  And 
as  to  the  case  of  Miles  v.  Williams  (a),  another  of 
those  cases,  the  only  point  decided  was,  that  the 
husband's  certificate  under  his  bankruptcy,  if  well 
pleaded,  would  have  been  a  bar  to  an  action  brought 
against  him  and  his  wife  upon  a  bond  given  by  her 
before  marriage }  so  that  the  present  q.uestion  was 
not  there  decided.  And  with  respect  to  Pringle 
v.  Hodgson  (b\  the  last  of  those  cases,  Lord  Rosslyn 
probably  considered  stocky  which  stood  in  the  wife's 
name  at  the  time  of  the  marriage,  as  not  being  either 
in  the  nature  of  a  chose  in  action,  or  an  equitable 
interest,  and  that  such  impression  produced  the 
decree  in  that  case  against  the  wife  in  favour  of  the 
assignees.  These  two  latter  cases,  therefore,  do  not 
appear  to  shake  the  solidity  of  the  decision  in  Mitford 
V.  Mitfordy  which  was  a  determination  upon  the  wife's 
reversionary  interest,  and  the  property  could  not  be 
reduced  into  possession  in  the  ordinary  acceptation  of 
those  terms.  Sir  William  Granfs  observation,  that 
the  wife's  property  being  a  chose  in  action  and  not 
reduced  into  possession  during  the  husband's  life, 
survived  to  his  wife,  must,  it  is  presumed,  be  consi- 
dered in  an  extensive  sense,  importing  that  the 
assignees  having  neither  reduced  the  property  into 


(ii)  I  P.  Will,  249.  (6)  S  Ves.  617. 
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their  possession  (which  in  this  case  they  had  not  the 
opportunity  of  doing),  nor  disposed  of  it  for  value  in 
the  lifetime  of  the  husband ;  since  the  wife,  therefore, 
would  have  been  intitled  to  it  against  the  repre- 
sentatives of  her  husband,  she' was  equally  so  intitled 
agamst  his  assignees  in  bankruptcy.  This  inter- 
pretation  of  the  expression  of  the  Master  of  the  Rolls 
is  fiHinded  i^pon  what  has  been  be&re  said  in  regard 
to  the  husband's  legal  power  over  his  wife's  personal 
estate,  where  it  appeared  that  his  assignment  of  her 
real  chattels,  whether  in  possession  or  remainder, 
intercepted  at  law  her  title  by  survivorship  (a),  and 
that  Courts  of  Equity  acting  in  analogy  to  the  legal 
rule  inforced  against  his  wife  surviving  him  his 
agreement  to  mortgage  or  assign  them  (b). 

2.  If,  then.  Courts  of  Equity  pursue  the  legal  ana- 
logy, it  seems  to  follow,  that  since  the  husband  is 
enabled  at  law  to  release  his  wife's  choses  in  action, 
in  which  he  has  an  immediate  interest  (c),  or  an  in- 
terest expectant  upon  an  event  which  may  by  pos- 
sibility happen  during  the  marriage  (rf),  that  class  of 
his  assignees  before  described  will  have  a  right  to 
dispose  of  such  choses  in  action  for  value,  if  the 
disposition  be  made  during  the  coverture,  and  that 
it  will  defeat  the  wife's  title  by  survivorship  (e). 

But  it  must  be  noticed  that  sales  of  reversionary 
interests  are  almost  rendered  impracticable,  from  an 
understanding  that  dispositions  of  them  by  private 
contract  will  in  general  be  set  aside  for  the  least 
inadequacy  of  price,  and  that  proof  of  the  full  value 
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(a)  Chap.  5,  sect.  2.  (b)  Supra,  p.  175.  (c)  Touchst.  333. 
2  Roll.  Abr.  410,  pi.  50.  {d)  2  Roll.  Rep.  134.  Gilb.  £q. 
Rep.  SS.     1  Salk.  327.         (f)  2  P.  Will.  608.    9  Mod.  102. 
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isioK-  lies  upon  tlie  purchaser,  i.  e.  he  must  prove  that 

LEs  OF  fact,  without  the  vendor  being  required  to  show  the 

vERsioM-  contrary.    This,  however,  seems  to  be  a  mistake; 

Y  INTE-         /.  1,  .       ■ 

8T8.  for  all,  or  the  great  majority  of  the  cases,  merely 

Be  of  their  ^s**^^'^'^  t'^'s  doctrine  in  instances  of  expectant  heirs, 

rersionary  or  of  persons  who  may  be  considered  to  be  adopted 

^(jjg  as  such  from  their  relation  to  the  family  (aX 
rchaaer  The  principle  is  public  policy,  in  order  to  prevent 

has  given  deception  upon  parents  and  ancestors,  no  parties  to 

ifiill»alHe,  jiig  transactions,  and  who,  in  ignorance  of  them,  are 

luidered,  . 

i  its  incon-  induced  to  leave  their  properties  to  be  divided  among 
JJ^*^  usurers  and  common  adventurers,  instead  of  their 
heirs,  whom  they  intended  to  be  beneficial  inheritors 
and  successors  to  their  fortunes.  But  this  excep- 
tion of  expectant  heirs  out  of  ordinary  cases  ap- 
pears to  have  been  opposed  by  some  learned  judges; 
and  I  think  that  it  Will  be  found,  upon  examining 
the  authorities  prior  to  Peacock  and  Evans,  after 
referred  to,  that,  whatever  might  have  been  the  dicta 
of  judges,  the  cases  were  decided  not  upon  inade- 
quacy  of  value  only,  but  upon  gross  frauds  and  im- 
positions, which  ought,  and  would  have  set  aside 
any  contracts  (b).  In  Cttrmn  v.  Miller  (c)  Lord  King 
relieved  the  heir.  That  case  is  very  shortly  reported, 
and  may  have  omitted  to  state  many  particulars.  In 
Chesterfield  v.  Janson  (d),  wliich  was  decided  upon 
the  subsequent  confirmation  of  the  original  trans- 


(a)  9Vet.246.  16Ves.512.  HVei.SO.  S Vea.udBeft.  117. 
(«)  Nott  V.  Hill,  and  BiU  v.  Price,  1  Vem.  167,  467.  Barney  t. 
Tyson,  2  Ventr.  359.  Ardglasse  t.  Muschamp,  1  Vem.  237. 
I^amplugh  v.  Smith,  2  Vem.  77.  Bemy  r.  Pitt,  2  Vem.  14,  and 
TwUletoD  V.  Griffith,  1  P.  Will.  310.  (c)  3  P.  Will.  893,  note. 
(d)  1  AtlcSOl. 
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action,  Burnet  J.  said,  it  might  be  too  ngid  to  say  Assion- 

-      ^  -      .        -         ,  ,  _  ^  ^  MENTS  AND 

that  an  heijr  should  not  borrow  upon  an  expectancy,  bales  op 
as  some  persons  are  so  niggardly  and  sparing  to  their  ^^version- 
children,  that  a  poor  heir  might  starve  in  the  Desert  rests. 
with  the  land  of  Canaan  in  his  view,  if  he  could  not 
relieve  himself  by  borrowing  upon  an  expectancy ; 
but  as  modem  authorities  {a)  have  established  that 
although  an  expectant  heir  may  mortgage  or  sell  his 
expectancy,  yet  if  the  full  value  be  not  obtained  the 
transaction  shall  be  void ;  the  consequence  of  this 
rule  is  to  exclude  the  fair  and  honest  purchaser, 
who  will  not  run  such  a  risk,  and  to  admit  the 
usurer,  and  rapacious  money-lender,  who.  will  incur 
it,  but  only  upon  the  most. exorbitant  terms ;  so  that 
the  severity  and  uncertainty  of  the  rule  defeats  its 
own  end.  Probably,  the  more  effectual  principle 
would  have  been  to  have  established  the  contract  of 
the  heir  in  all  cases  where  it  would  have  been  bind- 
ing upon  other  persons,  and  to  have  relieved  him 
when  and  when  only  undue  advantage  had  been 
taken  of  his  necessities,  and  a  gross  unconscionable 
bargain  had  been  made  with  him*  In  Hill  v.  CaiU 
Uyvel(J)\  which  was  the  case  of  a  son  aged  twenty- 
four,  who  gave  his  bond  for  the  payment  of  £590 
within  six  months  after  the  death  of  his  father,  then 
of  the  age  of  seventy.  Lord  Hardwicke  observed 
that  the  circumstances  were  suspicious,  but  intimated 
that  he  could  not  relieve  against  the  transaction 
without  proof  of  imposition.  Great  inconvenience  in 
practice,  and  much  litigation,  have  arisen  from  the 


(a)  Evans  ▼•  Chesshire,  Belt's  Supp.  to  Ves.  Sen.  SCO.  Peacock 
and  Evans,  16  Ves.  512,  Gowland  v.  De  Fana,  17  Ves.  Jun.  20. 
Rowe»  V.  Heapes^  3  Ves.  and  Bea.  117.    .    {b)  1  Ves.  Sen.  122. 
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SIGN-  law  being  established  as  above ;  and  it  is  considered 
.Ks  OF  impossible  to  recommend  a  purchaser  to  accept  a 
VERSION-  title  that  depends  upon  so  uncertain  a  calculation  as 
ITS.  the  price  being  the  full  value  of  the  reversion,  which 

~^~  is  left  to  the  opinion  of  a  judge  in  each  particulw 
case,  and  upon  which  it  may  frequently  happen  that 
any  two  or  more  persons  may  disagree ;  so  that  at 
present  Burnet's  observation  is  reaUsed,  that  the 
expectant  heir  must  either  starve  in  the  sight  of 
Canaan,  or  fall  into  the  hands  of  rapacious  money- 
lenders, except  the  Court  should  relax  the  rule  in 
the  instances  after  mentioned  of  sales  by  public 
auction,  although  not  so  productive  as  bondjide 
sales  by  private  contract.  The  inconvenience  felt 
in  this  instance,  from  the  uncertainty  of  the  law  as 
applicable  to  each  case,  shows  the  propriety  of 
all  the  rules  of  law  being  made  clear,  and  followed 
in  all  cases  to  which  they  apply^  until  an  alteration 
be  made  with  the  concurrence  of  all  or  the  majority 
of  the  proper  Judges.  Experience  has  proved  the 
truth  of  the  proposition,  that  misera  servittts  est  ubi 
lex  est  vaga;  and  it  has  been- ascertained  by  the 
same  unerring  test  that  there  is  less  inconvenience 
in  acting  upon  an  unsatisfactory  principle  which 
has  acquired  the  force  of  law  by  decisions,  than 
when  the  private  opinion  or  views  of  a  single  Judge 
have  induced  him  to  set  at  nought  the  determina- 
tions of  his  predecessors  and  the  opinions  of  his 
cotemporaries,  and  to  decide  against  them. 
'  aboTe  It  is  presumed  that  the  cases  do  not  extend  to 
d  to  the  instances  where  the  persons  intitled  to  remainders  or 
[^^  heira  reversions  are  not  the  expectant  heirs,  or,  from  their 
penonB  relation  to  the  family,  are  not  to  be  considered  in 
rH-.Inn   t^c  SBmc  chaHicter. 
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Thus  in  the  case  of  Gwwme  v.  Heaton  (a),  Lord  Assigm- 

HENTS  Al 

Thurlffw  said,  that  "  a  remainder-man  might  sell  or  sales  oi 
give  away  his  remainder,  and  the  Court  will  not  take  "!^""i^ 
it  away  from  the  purchaser  or  donee ;  that  an  in-  bwts. 
adequate  consideralion  is  not  alone  sufficient  to  vitiate      "^^ 
the  contract,  although  in  order  to  do  so  it  must  he 
inadequate.    Where  it  is  sold  for  a  sum  grossly  in- 
adequate, the  Court  has  never  suflfered  it  to  stand." 

la  Batty  v.  Lloyd  (i),  the  defendant  agreed  with 
tiie  plaintiff,  intitled  to  an  estate  after  the  death  of 
two  old  women,  to  give  to  her  ^£350,  in  consideration 
of  heing  paid  ^00  at  the  deaths  of  these  two  old 
women  j  and  the  plaintiff  was  to  secure  the  £700 
upon  a  mortgage  of  her  reversionary  estate.  The 
women  died  two  years  afterwards,  and  the  suit  was 
instituted  to  he  relieved  against  the  bargain,  but  the 
Court  reftised  to  interfere,  observing  that  nothing  ill 
appeared  in  the  transaction. 

And  in  Cole  v.  Gibbons  (c).  Lord  Talbot  took  the 
distinction  between  young  heirs  and  other  persons. 

The  conclusion  to  be  drawn  from  the  old  and  Reiuitot 
new  cases  seems  to  be  this  : — that  the  heir  may  sell  *^****' 
or  incumber  his  reversionary  or  expectant  property 
by  private  contract,  if  the  sale  be  for  the  full  value, 
or  if  the  incumbrance  be  made  upon  fair  terms. 

And  probably  it  may  be  considered,  that  a  stranger 
may  sell  his  remainder  or  reversion  for  the  best  price 
which  he  can  get,  although  it  may  be  at  an  under- 
value, if  there  be  no  fraud  or  imposition.  I  have 
used  the  word,  "  probably,"  in  consequence  of  the 
general  impression  that  the  reversionary  interests  of 


(a)  1  Bro.  C.C,  6.        (6)  1  Vem.  1+1.        (c)  3  P.  Will,  294. 
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no  persons  can  be  sold  by  private  contract,  except 
at  their  utmost  value.  There  are  indeed  numerous 
dicta  in  support  of  that  impression,  but  I  find  no 
case  distinctly  determined  to  that  effect.  TTie  in- 
stance of  an  expectant  heir  was  the  fiirst  exception 
to  a  person's  power  of  free  disposition  of  his  pro- 
perty upon  the  principle  before  stated.  That  prin- 
ciple was  next  extended  to  the  more  immediate 
members  of  the  family,  under  the  supposition,  as 
it  is  conceived,  of  the  reversionary  interest  being 
intended  as  a  portion  or  provision,  and  therefore 
within  the  principle  of  the  expectant  heir.  TTius 
far  the  cases  have  advanced,  and,  as  I  believe,  no 
farther.  When,  therefore,  the  inconvenience  of  the 
exception  which  has  been  established  is  considered, 
and  its  insuflSciency  to  answer  the  end  of  its  forma- 
tion, and  the  general  sentiment  in  disfavour  of  it, 
it  may  not  be  considered  as  too  speculative  or  rash 
to  suppose,  that  when  the  question  comes  f^ly 
before  the  Court  upon  the  validity  of  the  sale  of  a 
reversionary  interest  belonging  to  a  stranger,  the 
contract  will  not  be  vitiated  from  mere  inadequacy 
of  consideration  alone,  and  which  would  not  avoid 
it  in  general  instances.  It  appears  before,  that  there 
is  no  want  of  authority  for  such  a  determination : 
the  dictum  of  Lord  Thurhw  and  the  decrees  of 
Lord  Hardmck^  and  Norths  Lord  Keeper,  may  be 
considered  a  sufficient  foundation  upon  which  to 
build  such  a  decree. 

The  cases  have  not' proceeded  to  the  length  of 
avoiding  sales  by  expectant  heirs  of  their  rever- 
sionary interests  by  public  auction.  Perhaps  the 
money  arising  from  such  sales,  and  upon  fair  com- 
petition, would  be  considered  the  value  of  the  pro- 
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perty  and  bind  the  heir ;  since  it  miirht  reasonably  Assign- 

f  ,.  ,  .  ,.         .  1  MENTSAND 

be  presumed  in  such  transactions,  and  in  the  absence  sales  of 
of  proof  to  the  contrary,  that  there  was  no  impo-  Reversion- 
sition,  no  undue  advantage  taken  of  his  necessities,  rests. 
and  therefore  that  such  sales  did  not  fall  within  the 
modem  authorities  before  referred  tt). 

Considering  that  a  married  woman  is  under  the 
special  protection  of  a  Court  of  Equity  in  respect  of 
her  equitable  property ;  in  sales,  therefore,  of  her 
reversionary  interests  by  the  husband  or  his  assignees 
in  bankruptcy,  &c.  it  may  be  thought  the  most 
eligible  method  to  do  so  by  public  auction  (a). 


{a)  Since  writing  the  above  observations  I  have  been  favoured 
with  the  manuscript  of  a  case  preparing  for  the  press  bj  Mr, 
Maddock^   in  which  a  sale  by  public  auction  of  a  reversionary 
interest  by  an  expectant  heir  was  established  by  the  present  Vice 
Chancellor..  The  case  was  Shelley  v.  Na»h*.    The  plaintiff^was 
intitled  to  the  reversion  of  £8000  sterling  upon  the  death  of  the 
survivor  of  his  father  and  grandfather;  the  former  of  the  age  of 
sixty,  and  the  latter  of  eighty  or  near  ninety,  the  plaintiff  being 
twenty-two.    The  plaintiff  advertised  his  reversion  to  be  sold  by 
public  auction  in  March  1814,  at  which  time  the  sale  took  place, 
and  the  defendants  were  declared  the  highest  bidders  at  the  sum 
of  £2593  10#.    The  grandfather  died  in  January  1815.     The  ob- 
ject of  the  bill  was,  that  the  heir  should  be  relieved  against  the  sale. 
Morgan^  the  actuary,  deposed  that  at  the  time  of  the  sale  the  rever- 
sion was  worth  £3540,  and  that  £5860  only  ought  to  have  been 
secured  to  be  paid  upon  the  happening  of  the  contingency,  in  con- 
sideration of  the  sum  of  £2593  10s.    Frend,  another  actuary,  was 
of  opinion  that  £3653  was  the  fair  price  of  the  contingency,  but 
said  that  in  and  since  July  1814,  a  great  change  had  taken  place 
in  the  value  of  money,  and  that  he  considered  £2561  10«.  in  and 
since  that  month  to  be  the  value  of  the  reversion  of  £8000;  and 
that  had  he  been  asked  in  the  above  month  what  might  be  ex- 
pected for  the  advance  of  £2593  10«.  he  should  have  replied  £8099; 


«  28th  May,  1818. 
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If,  then,  such  assignees  are  able,  by  their  assign- 
ment for  value,  to  bar  the  wife's  title  by  survivor- 
ship to  her  own  reversionary  choses  in  action,  for  the 
reasons  before  given,  it  follows  that — 

3.  An  assignee  of  the  husband,  for  a  valuable  con- 
sideration of  the  wife's  choses  in  action,  whether 
they  be  immediately  recoverable  (a),  or  be  in  re- 
mainder, or  expe^ctant  upon  an  event  which  may 
possibly  happen  during  the  marriage,  will  also  be 
intitled  to  hold  them  against  the  wife's  claim  by 
survivorship. 

The  reader  must  consider  the  power  of  the  hus- 
band, to  assign  for  value  his  wife's  reversionary 
choses  in  action,  as  a  point  not  yet  finally  settled. 
The  opinions  of  most  of  the  modem  equity  Judges 
have  been  doubtful  upon  the  subject :  but  I  am  not 
aware  of  any  judicial  opinion  or  decision,  that  the 
assignee  could  not  retain  his  purchase  against  the 
wife's  title  by  survivorship,  except  the  determination 
of  the  present  Master  of  the  Rolls,  in  the  case  after 
stated  i  and  a  dictum  of  Sir  William  Grants  M.  R., 
that  a  husband  can  dispose  of  his  wife's  property  in 
expectancy  against  every  one  but  his  wife  survivipg 
him  (b).    On  the  contrary  side  of  the  question  stand 


and  he  observed,  that  in  contracts  of  the  like  nature,  the  con- 
tingency  of  a  law  suit  must  be  taken  into  consideration.  His 
Honour  decided  in  favour  of  the  bargain,  and  dismissed  the  bill 
with  costSf  observing,  that  the  principle  of  the  rule  laid  down  by 
the  modem  cases  could  not  be  applied  to  sales  of  reversions  by 
auction;  that  sale  by  auction  was  evidence  of  the  market  price ;  and 
that  pretended  sales  by  auction  to  cover  private  bargains  would 
operate  nothing. 

(a)  A  form  of  assignment  is  given  in  Appendix,  No.  6,  Vol.  ii. 
(b)  1  Yes.  and  Bea.  405. 
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the  names  oi  Lords  Hardwicke^  Kmgj  and  Alvanley; 
as  will  appear  from  the  remarks  which  will  be  made 
upon  the  decision  of  Sir  Thomas  Plumer^  in  Homsby 
V.  Lee  (a). 

In  that  case  the  wife  was  intitled  to  certain  trust- 
stock  upon  the  death  of  her  mother ;  and  she  and 
her  husband  assigned  it  to  secure  an  anndity  granted 
by  him.  The  husband  took  the  benefit  of  the  insol- 
vent debtors'  acts,  and  a  general  assignment  of  his 
property  was  made.  The  mother  then  died,  and 
afterwards  the  husband,  without  any  act  having  been 
done  by  him  or  his  assignees  during  the  mother's 
life  (h)  to  reduce  the  fund  into  possession.  The  ques- 
tion was,  between  the  wife,  the  grantee  of  the  annuity ^ 
and  the  assignee  under  the  insolvent  debtors'  acts : 
and  Sir  Thomas  Plvmer  decreed  the  trust  fund  to  the 
wife  against  the  annuitant,  because  the  assignment 
(although  made  for  value  to  a  particular  assignee)  did 
not  bind  the  wife's  right  of  survivorship.  And  he 
decided  against  the  assignee  under  the  insolvent 
debtors'  acts,  because  the  assignment  had  no  greater 
effect  than  that  in  bankruptcy,  which  has  been  be- 
fore considered. 

Sir  Thomas  Plumer^s  decree  against  the  annuitant 
is,  I  believe,  the  first  decision  that  the  reversionary 
interests  of  the  wife  in  choses  in  action  cannot  be 
assigned  by  her  husband,  even  for  value,  so  as  to  bar 
her  title  by  survivorship.  This  judgment,  then,  pur- 
porting to  settle  a  new  point  of  equity,  the  reader 
will  reasonably  expect  that  it  should  not  be  passed 
over  in  silence,  especially  when  so  much  doubt  had 
previously  been  entertained  upon  the  subject.     Hid 
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(a)  2  Madd.  16. 


(b)  See  2  Dick.  m. 
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Honour's  decision  against  the  annuitant  was  made 
upon  the  principle,  that  a  particular  assignee  of  the 
husband  cannot  be  in  a  better  situation  than  his 
assignees  under  a  general  assignment  in  bankruptcy. 
But,  with  all  due  respect  to  so  high  an  authority,  it 
is  conceived,  that  it  will  be  difficult  to  apply  that 
principle  to  the  two  cases :  for  assignees  in  bank- 
ruptcy are  merely  placed  in  the  situation  of  the 
husband  by  the  assignment,  under  the  directions  of 
the  statutes,  with  his  rights  and  powers ;  but  his 
assignee  for  a  valuable  consideration  claims  under 
the  execution  of  his  legal  power ;  the  latter  assignee, 
therefore,  is  not  in  the  same  situation  as  general 
assignees  in  bankruptcy,  but  his  case  resembles  that 
of  the  assignee  for  value  of  such  general  assignees : 
hence,  if  the  husband's  assignee  for  value  have  a 
good  title  in  equity  against  the  wife,  it  follows  that 
the  assignee  claiming  under  the  husband's  assignees 
iiji  bankruptcy  must  have  a  similar  title.  The  sim- 
ple question  appears  to  be,  has  the  husband  ^  power 
to  assign,  for  a  valuable  consideration,  his  wife's 
choses  in  action,  so  as  to  bind  b^r  surviving  him? 
In  attempting  to  answer  this  question,  it  is  necessary 
to  consider  the  husband's  power,  at  the  common 
law,  over  this  species  of  property,  and  his  power 
over  it  in  equity. 

With  respect  to  his  power  at  law,  it  was  asked  in 
Homsby  \.  Lee^  if  a  deed  assigning  a  reversionary 
interest  was  a  reduction  of  it  into  possessipn  ?    The 

a 

answer  must  be,  surely  pot ;  it  is  not  an  actual  re« 
ceipt  of  the  thing  itself,  although  it  certainly  is  of 
its  value. 

But  there  are  other  methods  by  law  besides  actual 
reduction  into  possession,  by  which  the  husband  is 
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allowed  to  exercise  his  legal  riorht  over  bis  wife's  AsaioN- 

,  .  1  ,  ^  .  .   ,      >  MEHT  OF 

choses  in  action,  and  to  defeat  her  title  by  survivor-  wife's  re< 
ship, viz. thedispositionofherinteTM/insuch  ofthem  "eks'ocas 

„  CH03ES  IW 

as  are  legally  transierrible,  by  assignment,  without  any  action. 
distinction  whether  the  interest  be  immediate  or  in  „_r^ 

Effect  of, 

remainder  (a);  and  the  passing  or  extinguishment  uponhertlt 
of  her  interest  in  such  of  them  as  are  not  assignable,  %T'^^ 
by  his  release.    The  husband's  power  to  assign  at  Morff  to  a 
law  his  wife's  terms  for  years,  whether  in  possession  ^^«J/o, 
or  in  remainder,  and  his  power  to  do  the  same  by  con-  '^**- 
tract  in  equity,  in  analogy  to  his  legal  right,  has  been 
before  shown  (b) ;  but  his  power  of  releasing  his 
wife's  choses  in  action,  whether  her  interest  in  them 
be  immediate  or  in  expectancy,  has  not  been  regu- 
larly detailed. 

The  interest  acquired  by  the  husband,  upon  his 
marriage,  in  the  debts  due  to  his  wife,  enables  him 
to  release  them  so  as  to  bind  her  (c). 

So  also  he  may  release  all  rights  accruing  to  her 
during  the  marriage  (d). 

That  the  husband  may  release  his  wife's  legacy,  Hmband'i 
although  she  die  before  the  arrival  of  the  time  of  Eth^ 
payment,  appears  from  an  anonymous  case  in  Roue's 
Reports  (e).  It  seems  that  the  husband  was  the 
survivor;  but  the  observation  of  the  Court  may  be 
considered  as  a  general  one,  and  to  be  equally  ap- 
plicable if  she  had  survived  him.  The  Court  said, 
**  the  husband  has  an  interest  in  the  legacy  h^bre  the 
time  of  payment  accrues,  which  interest  it  is  ckar 
that  he  might  have  released  previously  to  the  period 

(a)  See  in/ra,  chKp.-S,  tecL  2,  pi.  3.  {b)  See  lut  reference. 
(e)  S  Roll.  Abr.  410.  (d)  Toudut  3SS.  («)  S  Roll  134; 
and  tee  10  Rep.  51  i. 
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of  the  money  becoming  payable.*'  A  similar  interest 
he  has  in  his  wife's  choses  in  action^  in  remainder  or 
expectancy,  which  may  possibly  fall  in  during  the 
marriage ;  and  there  appears  to  be  no  solid  reason 
why  they  also  should  not  be  within  his  power  of  re- 
leasing. Accordingly,  in  Gage  v.  Acton  (a)^  HoUj 
Ch.  J.  expressed  himself  to  the  following  effect : — 
"  that  when  the  wife  has  any  right  or  duty  which  by 
possibility  may  happen  to  accrue  during  the  marriage 
the  husband  may  by  release  discharge  it ;  bat  where 
she  has  a  right  or  duty  whidi  byno  possibility  can 
accrue  to  her  durii^  the  coverture,  there  the  hus- 
band cannot  release  it." 

The  exception  to  the  husband's  power,  proves  the 
existence  of  it  at  law  in  other  instances ;  and  the 
following  are  examples  of  the  exception : — 

If  a  lease  were  made  to  the  husband  and  wife  for 
their  lives,  and  to  the  executors  of  the  survivor;  the 
husband  could  not  release  or  dispose  of  the  remain- 
der, against  the  title  of  his  wife  surviving  him,  be- 
cause it  could  not  possibly  come  into  possession 
during  the  marriage,  and  the  wife's  interest  or  chance 
was  a  mere  possibility  (6).    Again, 

Suppose  a  person  undertook  to  pay  or  bequeath  to 
B  <£100,  if  B  survived  C,  her  husband,  or  if  a  bond 
had  been  given  to  the  wife  dum  sola  to  the  like  effect, 
the  release  or  assignment  of  C,  or  his  marriage  with 
jB,  would  not  affect  -8's  right  to  the  money  upon 
surviving  her  husband  (c).    But  if  the  wife  had  been 


(a)  1  Saik.  327.  1  Com.  Rep.  67.  1  Ld.  Raym.  515,  S.  C. 
{b)  2  Roll.  Abr.  48.  10  Rep.  51.  Touchst.  344.  (c)  Belcher 
T.  Hudson,  Cro.  Jac  222 ;  and  Gage  v.  Acton,  1  Salk.  326.  Hob. 
S16.   Cro.  Jac.  571. 
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possessed  or  intitled  to  the  residue  of  a  tenn  for  Assio»- 
years,  upon  the  determination  of  an  interest  for  years  wink's  rb- 
carved  Out  of  it ;  or  if  the  £100  had  been  payable  to  v«Raio»AR 
the  wife  upon  an  event  which  might  have  happened  actiom. 
during  the  marriage,  her  husband  might  have  as-  -J"*", 
signed  and  released  them  at  law.  '    '■■■ 


Such  being  the  husband's  power  over  his  wife's  *j^**  ^^ 
choses  in  action,  in  remainder  or  expectancy,  as  mad^toa 
given  to  him  by  the  law,  the  next  inquiry  is,  will  ^2d™/w 
Courts  of  Equity  pursue  the  legal  analogy  in  relation  ■■^w* 
to  equitable  assignments  by  him  of  her  reversionary 
choses  in  action,  as  we  have  seen  that  they  have  done 
in  instances  of  his  agreements  to  dispose  of  or  pledge 
tbem  when  the  wife's  interest  was  immediate  or  pre- 
sent (a)  ?    This  can  only  be  determined,  upon  con- 
sideration of  what  a  Court  of  Equity  has  done,  and 
the  opinions  of  its  Judges ;  but  before  I  proceed,  I  SJSd*" 
shaU  submit  this  remark  to  the  reader,   whether  siznment  fo 
there  be  any  reason  suggesting  itself  to  his  mind,  j^i  ^(.1,  ]^ 
why  the  Court  should  act  in  axiiXogy  to  law,  where  *'**'  ^i''^- 
the  husband's  contract  is  to  dispose  of  his  wife's 
choses  in  action  when  her  interest  is  imme(Uate ;  aad 
then  to  stop  short  and  not  pursue  the  analogy,  and 
hold  the  same  language  where  the  agreement  is  to 
dispose  of  her  reversionary  interest  which  may  fall 
into  possession  during  the  coverture.    We  shall  first 
begin  with  the  opinions  which  have  been  expressed 
upon  the  subject. 

In  the  Duke  qfCftandos  v.  Taibot  {b).  Lord  King 
expressed  himself  thus,  "  It  has  been  determined 
that  the  possibiUh/  of  a  term,  (viz.  where  a  term  was 
devised  to  A  for  life,  remainder  to  B  for  the  residue 

(«)  See  tmpra,  chap.  5.  p.  173,  et  teq.        («)S  P.  WUI.60B. 
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isiQN-        of  it)  might  be  assigned  even  by  the  husband  alone, 

wAt-     ^  appears  from  the  case  of  Theobald  v.  Dttffoy  (a) ; 

iMiosART  a  decree  by  Lord  Maccle^eld,  which  was  afterwards 

:tiok.        confirmed  by  the  then  present  Chancellor,  and  finally 

— •—        by  the  House  of  Lords.    But  were  it  (a  legacy  pay- 

wther'title  ^^^^  ^  the  wife  at  her  age  of  twenty-five)  not  in 

turvroor-    strictness  to  operate  by  way  of  assignment,  yet  it 

tde  to  a      would  be  good  as  an  agreement ;  especially  when 

rticniar      j^^^  f^j.  ^  valuable  consideration." 

lue.  In  Grei/  v.  Kentish  (b).  Lord  Hardwicke  expressed 

his  opinion  as  follows : — "  A  husband  cannot  assign 

in  law  a  possibiUty  of  his  wife  j  but  this  Court  will, 

notwithstanding,  support  such  an  assignment  for  a 

-  variable  consideration."    And  in  a  subsequent  case 

of  Hawkins  v.  01^  (c),  his  Ixirdship  gave  a  similar 

opinion,  in  relation  to  the  husband's  power  to  assign 

the  possibility  of  his  wife  for  value. 

Lwd  Ahanley's  opinion  must  have  been  the  same, 
in  regard  to  the  husband's  power  over  his  wife's  rever- 
sionary interest,  when  he  pronounced  his  decrees  in 
Hewitt  v.  CrowcheTt  and  Gregg  v.  Crowcher  (d) ; 
for  unless  the  husband  had  the  power  of  assigning  it 
for  value,  the  wife's  examination  and  consent  in 
Court  to  the  transaction  would  doubtless  not  have 
been  received. 

With  respect  to  decisions  upon  the  subject,  I  have 
found  none  previously  to  the  modem  case  oiHomslnf 
■  V.  Lee,  except  one,  which  seems  to  shoV  the  habit 
or  practice  of  the  Court  in  these  instances  so  long 
ago  as.  in  the  beginning  of  the  reign  of  George  the 
first,  and  that  it  was  founded  in  analogy  to  the  hus- 

(a)  9  Mod.  102.  (b)  1  Atk.  280.  Ed.  by  Sander:  (c)  2 
Atk.  551.        (</)  See  12  Vet.  175. 
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band's  power  at  law  to  extinguish  or  release  his  wife's 
reversionary  choses  in  action. 

The  case  alluded  to  is  Atkins  v.  Dawbury  (a),  in 
which  the  wife  was^  intitled  to  a  legacy,  payable  out 
of  lands,  upon  the  death  of  a  tenant  for  life.  Her 
husband,  during  the  lifetime  of  the  tenant  for  life, 
assigned  the  legacy  to  trustees  for  the  benefit  of  his 
children.  After  his  death  the  life-estate  determined, 
and  the  legacy  became  payable ;  and  upon  the  bill 
of  the  children  for  the  money,  it  was  decreed,  that 
since  the  husband,  who  had  a  power  to  extinguish  or 
release  the  legacy,  had  made  a  good  assignment  of  it 
in  equity  (although  as  a  chose  in  action  it  was  not 
assignable  at  law),  it  was  actually  recovered,  i.  e.  it 
was  actually  recovered  against  the  wife's  title  by 
survivorship* 

The  peculiarity  of  the  above  case  is  that  the  as- 
signment may  be  considered  voluntary  (&) ;  a  consi- 
deration upon  which  it  has  been  before  shown  a  Court 
of  Equity  will  not  interfere  in  those  instances  against 
the  title  of  the  wife,  but  the  principle  of  the  decision 
shows  clearly  the  husband's  power  in  equity,   in 
analogy  to  law,  to  bind  his  wife's  right  of  survivorship 
to  her  reversionary  interests  by  an  equitable  assign- 
ment for  a  valuable  consideration.     Probably  the 
following  proposition  may  be  considered  as  warranted 
from  what  has  been  said, — ^that  whenever  the  nature 
of  the  wife's  interest  is  such  as  the  law  allows  the 
husband  to  release  it,  a  Court  of  Equity  will  permit 
him  to  assign  it  for  value. 

The  cases  which  have  been  adduced  to  show  that 
the  husband  cannot  bind  his  wife's  reversionary  in- 
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ijb)  See  Becket  T.Becket,  1  Dick.  340. 
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terests  by  a  particular  as9ignment  for  a  valuable  con- 
sideration^  are  either  upon  questions  between  her 
and  general  assignees  under  her  husband's  bank- 
ruptcy ;  or,  in  instances  where  there  were  no  decisions 
upon  the  point,  and  the  Court  merely  declined  to  act 
upon  the  wife's  consent  so  as  to  prejudice  the  question 
of  her  title  by  survivbrship  before  the  period  arrived 
when  it  would  arise,  viz.  upon  her  busband's  death, 
as  will  appear  from  the  cases  after  stated. 

In  Grey  v.  Kentish  (a),  the  wife  was  intitled  to  a 
share  of  South  Sea  annuities  subject  to  her  mother's 
life-interest,  and  to  the  contingency  of  her  (the 
wife)  being  living  at  her  mother's  death.  The  hus- 
band became  a  bankrupt,  and  died  before  the  mother. 
His  wife  petitioned,  as  siurviving  him  and  her  mother, 
to  have  the  share  transferred  to  her;  and  Lord 
Hardwicke  so  ordered  against  the  assignees  under 
the  bankruptcy;  and  upon  the  principle,  as  it  would 
seem,  before  stated,  in  regard  to  such  class  of  as* 
signees  (b).  No  particular  objection  was  taken  to 
their  claims,  on  the  ground  that  this  was  a  contin- 
gent reversionary  interest,  nevertheless  his  Lordship 
declared,  as  it  was  before  observed,  that  although 
the  husband  could  not  at  law  assign  a  possibility 
belonging  to  his  wife,  yet  that  a  Court  of  Equity 
would  support  such  an  assignment  for  a  valuable  con- 
sideration. 

Gayner  v.  Wilkinson  (c),  before  Lord  Bathurst, 
was  another  case  between  the  surviving  wife  and  the 
assignees  of  her  husband.    The  wife  was  intitled  to 


(a)  1  Atk.  280.  Ed.  by  Sanders.         (i)  Vide  n^a,  p.  223. 
(e)  2  Dick.  491.     1  Bro.  C.  C.  51.  S.  C.  in  notes. 
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a  share  in  a  sum  of  money  expectant  upon  the  death 
oi  Aj  if  the  wife  were  then  living.  Tfee  husband 
became  a  bankrupt,  and  d^ed,  (^ter  surviving  A; 
leaving  his  wife  the  survivor.  The  share  was  de^ 
creed  to  belong  to  the  ^ife  by  his  lordship,  dis- 
missing the  bill  against  the  assignees ;  but  the  decree 
was  made,  as  it  would  seem,  upon  the  principle,  that 
no  act  had  been  done  in  the  husband's  lifetime  to 
reduce  the  fund  into  possession,  as  he  or  his  assignees 
had  power  to  do  after  the  d^ath  of^,  and  not  upon  the 
inability  of  the  husband  or  his  assignees  to  assign 
the  same  for  value  to  bind  the  fife's  right  by  sur- 
vivorship. 

4.  Jn  con£|idering  the  unsettled  question,  when 
the  wife  will  be  permitted  to  consent  in  Court  as  to 
thft  disposal  of  her  reversionary  personal  property, 
those  cases  which  relate  to  personal  estate  settled  to 
her  separate  use  and  appointment  must  for  the  present 
be  e^^cluded,  ilince  the  principles  applicable  to  them 
do  not  apply  to  this  inquiry. — Suppose,  then^  a  mar- 
ried woman  to  be  intitled  to  personal  property,  or 
to  the  interest  of  it,  absolutely  or  for  life,  after  the 
death  of  A ;  can  she,  during  her  marriage  with  Bi 
consent  to  the  disposition  by  her  husband  of  her  in-* 
terest  gainst  her  own  title  in  the  event  of  surviving 
him  ?  In  the  most  modern  cases  her  power  to  do 
so  has  been  doubted.  In  other  c^ses  her  consent  has 
be^  taken,  and  no  doubt  entertained  of  her  having 
that  power,  but  some  of  them  it  is  conceived  have 
gone  farther  than  any  principle  can  warrant. 

It  is  presumed  that  the  principle  applicable  to 
correct  determinations  upon  this  subject  is  this — 
that  when  property  is  so  given  to  the  wife,  either  in 
remainder  or  contingency,  as  that  the  husband  may 

r2 
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Assign-  release  it  at  law  (a\  as  in  the  instance  above  sup- 
wi^FE's  RE-  posed ;  if  he  assign  it  for  value^  the  assignment  will 
vERsioNART  bind  the  wife  in  equity ;  so  that  her  consent,  by  way 
ACTION.  of  confirmation  and  to  waive  her  title  to  a  settlement^ 
•^•^ .  ought  upon  such  principle  to  be  received  and  re- 
ationandcon^  corded.  But  that  when  the  wife  s  consent  is  offered 
sent  tn  Court.  ^^  pg^g  jj^j.  reversionary  interest  in  analogy  to  SL^ne 

at  common  law,  in  favour  of  the  husband  or  of  his 
assignee,  "without  a  valuable  consideration,  the  Court 
must  decline  to  receive  it,  because  no  analogy  be- 
tween the  two  acts  exists  (6),  they  difiering  both  in 
forms  and  principles ;  and  because  the  property  is 
not  assignable  at  law,  and  there  is  no  consideration 
to  induce  a  Court  of  Equity  to  act  or  interfere. 

It  is  probably  to  the  want  of  attention  to  thi» 
distinction  that  the  discordant  adjudications  to  be 
found  in  the  cases  may  be  attributed. 

The  above  principle  will  support  Lord  Alvanley*& 
decree  in  Hewitt  v.  Crowcher  (c),  in  the  year  1800, 
which  states  that  the  wife  being  present  in  Court 
and  examined,  and  desiring  that  the  contract  should 
be  carried  into  execution,  it  was  decreed  accord- 
ingly. But  such  principle  will  not  support  the  case 
of  Butler  v.  Duncombe  (d)^  in  which  the  Court 
or4ered  upon  the  examination  of  the  wife  a  moiety 
of  her  portion,  payable  at  her  mother's  death,  to  be 
sold  or  disposed  of  at  her  husband's  pleasure. 

With  the  distinction  above  taken  agrees  the  very 
modem  case  of  Pickard  v.  Roberts  (e).    A  testator 


(a)  2  Roll.  Rep.  134,  et  vide  ante,  p.  2S8. 
8  Vet.  174.  (c)  Stated  12  Vet.  Jun.  175. 
(e)  S  Mad.  S84. 


(b)  10  Ves.  587. 
(d)  2  Vem.  7eZt 


Sect.  2.]     (yoer  hk  Wife's  personal  Estate.  245 

gave  personal  estate  to  trustees  in  trust  to  pay  the  Assign- 
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interest  to  his  wife  for  life,  and  after  her  death  to  wife's  re- 
make  equal  division  of  the  fund  amonir  his  children  versionary 

^  ®  CHOSES  IN 

wbo  should  attain  the  ages  of  tweflty-one  years.   He  action. 
at  his  death  left  three  children  and  his  wife  survivimr  ..  ""^^  . 
him.     The  widow  made  a  gift  of  her  life  interest  to  ationandcon- 
A,  the  husband  of  JB,  one  g£  the  children,  and  they  *^'"^^'^^' 
three  petitioned  that  the  reversionary  interest  of  B 
who  had  attained  twenty-one,  should  be  paid  to  her 
husband  A^  B  and  the  widow  also  consenting.     But 
the  Vice  Chancellor  refused  to  make  the  order. 

It  is  observable  that  in  the  last  case  the  consent 
was  offered  to  pass  the  wife's  reversionary  interest  to 
her  husband^  in  the  absence  of  any  power  enabling 
her  to  dispose  of  such  an  interest,  and  whilst  under 
the  disability  of  coverture,  without  any  valuable  con- 
sideration, and,  as  it  seems,  upon  the  supposed  ana- 
logy between  her  examination  and  consent  in  equity 
and  a  fine  at  law,  an  analogy  which  his  Honour 
observed  was  always  disclaimed  in  a  Court  of  Equity. 

The  case  which  followed  Hewitt  v.  Croivcher^  be- 
fore referred  to,  was  WooUands  v.  Crowcher(a). 
TTiere  the  wife  was  intitled,  amongst  other  property, 
to  interest  upon  a  share  of  £1225  stock  for  her  life, 
expectant  upon  the  death  of  A.  The  husband  and 
wife  agreed  to  sell  this  reversionary  interest  for 
£1 80,  but  the  purchaser  required  the  wife's  consent 
to  be  expressed  in  Court  to  the  transaction ;  in  order 
to  obtain  which  the  husband  and  wife  filed  a  bill  for 
a  performance  of  the  contract.  But  Sir  WilUam 
Grant  would  only  take  the  wife's  consent  de  bene 


^T- 


(«)  12  Vc8,  Jup.  174. 
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esse,  so  &s  not  to  preclude  the  question  as  to  her  title 
by  survivorship,  if  it  should  arise  in  that  event  hap< 
pening.    Upon  that  occasion  his  Honour  said,  that 
the  effect  of  an  aafeignment.  upon  reversionary  pro- 
perty had  been  doubted,  and  referred  to  the  argu- 
imandcon-  ment  of  Mr.  Madocks  in  Saddington  v.  Kinsman(a), 
tain  Court.  J^g  j.p  ^i^g  Court  not  anticipating  future  property; 
but  he  admitted  that  other  cases  had  said,  that  the 
Court  would  do  so;   and  that  it  had  so  done  in 
Hewitt  V.  Crowcher  and  Gregg  v.  Crawcher  before 
iMrd  Ahanley,  and  mentioned  in  the  argument, 
be  prewDt       It  will  occur  to  the  reader,  that  in  the  last  case  the 
le'com  is   wife's  interest  was  such,  as  her  husband  might  have 
M  to  take     released  (ft);  for  it  was  an  interest  which   nJight 
!nt  to  part    have  fallen  in  during  the  marriage,  viz.  by  A'^  death. 

ith  her  re-   j^.  ggems,  therefore,  singular  that  when  Uie  husband, 
■raionary  ,      /.  '        o  -• 

iterestB.  instead  of  exercising  his  legal  power,  assigns  m% 
property  for  vaiue,  a  Court  of  Equity  should  inter- 
pose obstacles  in  not  permitting  the  wife  to  confirm 
the  transaction  by  examination  and  absolute  consent. 
Indeed  the  present  disposition  of  the  Court  is  not  to 
take  the  absolute  consent  of  the  wife  ti>  the  passing 
of  her  reversionary  intei'est  to  a  purchaser  from 
her  husband,  but  de  bene  esse  only;  and  for  the  rca> 
son  assigned  by  Sir  WiUiam  GrmU  in  the  above  case 
of  WooUands  v.  OooicAerk  viz.  because  of  the  doubt 
now  entertained  as  to  the  vaHdity  of  the  husband's 
assignment  for  value  of  his  wife's  reveraonary  pro- 
perty bgainst  her  title  by  survivorship ;  and  there- 
fore not  to  prejudice  her  right  if  she  were  the  sur- 
vivor, and  the  Court  should  decide  the  question  in 
her  favour. 

(«)  1  Bro.  C.  C.  *4.        (4)  Ante,  p.  898,  and  1  Salk.  115. 
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ll is  presumed,  however,  for  the  reasons  before  Assiok- 
meationed,  that  there  is  no  solid  distinction  be-  "f^,\*^^ 
tween  reversionary  interests  of  the  wife  and  her  versiomai 
other  choses  in  action,  in  regard  to  the  power  of  4^"^'" 
the  husband  to  dispose  of  them  in  equity  so  as  to  — •— 
intercept  her  title  by  survivorship,  when  they  are  tatm<md' 
iond  fide  assiimed  for  value,  and  are  such  as  may  comoa  m 

./.       ^^  J     ■       .L            ■              J              .  Co*'-'' 
possibly  accrue  during  the  mamage>  and  are  not   : 

settled  before  it  as  a  provision  for  the  wife  in  the 
event  of  her  surviving  him. 

To  pursue  the  analogy  between  law  and  equity.  In  equity  1 

It  appears  before  (a),  and  it  will  be  shown  afterwards  J[^'i^b^ 

under  the  consideration  of  the  efiects  of  marriage  cannot  die^ 

upon  the  prior  acts  and  agreements  of  husband  and  ^Vife"" 

wife,  that  he  at  law  can  neither  dispose  of  nor  release  V  canseni 

1  /<  1  1  ■•  1  dispoBe  or, 

such  part  of  her  personal  property  as  cannot  possibly  property  r 

aci^rue  during  the  coverture.    In  conformity  with  "f"^ /" 
this  rule,  it  is  determined  in  equity  that  where  a  which  can- 
woman  stipulates,  in  the  event  of  surviving  her  dMingth* 
husband,  that  her  property  shall  become  her  own,  marriage, 
reserving  no  power  of  disposition  over  it  during  the 
marriage^  neidier  her  husband  can  dispose  of  it  by 
sale  or  otherwise,  nor  can  she  do  so  during  his  life, 
either  by  deed,  will,  consent,  or  charge.    And  the 
principle  is  the  same  when  personal  property  is  so 
given  or  left  to  her. 

In  the  two  cases  of  Richards  v.  Chambers,  and 
Seaman  v.  DuiU  {b),  by  the  first  of  which,  property 
vas  settled  in  trust  for  the  separate  use  of  the  wife 
for  life,  and  if  she  survived  her  husband  then  to  be 
absolutely  hers ;  but  if  she  died  before  him,  then 
as  she  by  deed  or  will  should  appoint,  and  in  default 
of  appointment  to  her  executors  and  administrators  \ 

(a)  Page  338.  (fr)  10  Ves.  Jim.  580. 


248 

ASSIGK- 
MENT  OF 

wife's  re- 
versionary 

CHOSE8  IN 
ACTION. 


Her  examiw 
ation  and 
consent  in 
Court. 


And  her 
bond  will 
not  bind 
such  her 
interest. 


Husband^ s  Interest  in  and  P&wer     [Chap.  6. 

and  by  the  second  of  which  cases,  the  property 
was  settled  to  the  husband  for  life,  and  if  he  survived 
to  him  absolutely,  but  if  she  survived,  then  to  her 
absolutely :  the  question  was,  whether  the  contingent 
interests  which  the  wife,  whilst  stdjuris^  had  secured 
to  herself  in  the  event  of  surviving  her  husband^  could 
by  her  consent^  through  the  interposition  of  the 
Court,  be  given  up  by  her  to  her  husband  while  she 
was  in  a  state  of  coverture  ?  And  Sir  William  Grants 
then  Master  of  the  Rolls,  determined  in  the  negative  j 
and  said,  that  the  interests  were  of  such  a  nature, 
that  if  they  had  been  ci-eated  by  another  person  the 
husband  would  have  had  no  power  over  them,  for 
he  could  not  affect  her  interest  which  could  not  take, 
effect  in  possession  during  his  life. 

The  same  point  again  occurred  before  that  judge 
in  Lee  v.  Muggeridgey  (a),  with  the  additional  cir- 
cumstance, that  the  wife  entered  into  a  bond  to 
pay  a  considerable  sum  of  money  by  her  heirs,  &c. 
within  six  months  after  her  death.  After  that  event 
happened,  the  bond  creditor  filed  a  bill  to  subject 
her  separate  estate  to  the  payment  of  the  debt ;  but 
the  Court  held,  that  as  the  wife  during  the  marriage 
could  not,  for  the  reasons  before  mentioned,  dispose 
of  her  contingent  interest  by  direct  appointment,  a 
fortiori  J  she  could  not  do  so  by  her  bond.  It  appeared 
that  she,  after  the  decease  of  her  husband,  in  answer 
to  a  letter  requiring  payment  of  arrears  of  interest, 
stated,  that  she  was  unable  to  discharge  the  bond, 
but  that  it  would  be  settled  by  her  executors.  As 
to  this,  his  Honour  observed,  that  if  she  had  done  any 


(a)  1  Yes.  &  Bea.  118.  See  also  0*Keate  v.  Calthorpe,  stated 
8  Yes.  Jun.  177.  Nevison  v.  Longden,  in  the  Court  of  Exchequer 
in  June^  18Q0. 


Sect.  «.]     ooer  his  Wi/i^s  personal  Estate. 

thing  that  set  up  the  bond,  or  if  there  was  a  new 
contract,  her  assets  would  be  liable ;  but  that  pre* 
viously  the  plaintiff  must  establish  his  right  at  law. 

The  principle  upon  which  the  last  two  cases  were 
decided,  will  support  the  determination  of  Eyre^ 
C.  B.,  in  Eraser  v.  BailUe^a).  In  that  case  the  hus- 
band vested  money  in  trustees  to  pay  the  interest  to 
himself  for  life,  and  upon  his  deaths  in  trust,  as  to 
part  of  the  capital,  to  pay  the  interest  to  his  wife  for 
life ;  and  after  the  survivor's  death,  to  divide  that 
part  among  children,  &c.,  subject  to  the  wife's  ap- 
pointment ;  and  in  default  of  appointment,  among 
them  equally,  and  if  no  children,  then  for  the  hus- 
band. The  husband  and  wife,  by  deed  of  appoint- 
ment of  part  of  the  money  in  &vour  of  one  of  their 
sons,  stated,  that  they  meant  to  part  with  the  interest 
of  it  during  their  lives.  The  son,  by  his  bill,  prayed 
a  transfer,  and  that  the  wife  might  be  examined  in 
court,  to  consent  to  the  passing  of  hw  interest  for  life; 
but  the  Chief  Baron  refused  to  interfere. 

Whatever  might  be  his  Lordship's  reasons  for  thus 
withholding  his  interference,  it  i3  conceived  that  he 
decided  correctly;  for  in  this  case,  the  wife's  life- 
interest  was  a  remainder  or  reversionary  interest, 
whidi  could  not  possibly  fall  into  possession  during 
the  marriage,  and  was  intended  as  a  provision  for 
her  in  the  event  of  her  surviving  her  husband ;  so 
that  the  Court  could  not,  with  any  consistency  of 
principle,  authorise  the  wife  during  the  marriage, 
^although  she  consented)  to  part  with  such  pro- 
vision ;  this  case,  therefore,  is  gov^ned  by  the  same 
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(«)  1  Brown,  C.  C.  518. 
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reasoning  which  produced  the  decrees  in  llie  two 
cases  last  stated. 

.  The  power  of  appointment  given  to  the  wife  in 
the  above  cases  oi  Richards  y.  Chambers^  and  Lee  \, 
Muggeridge^  merdy  applies  to  the  disposition  of  the 
fund  upon  the  contingency  of  her  dying  htforelx^r 
husband }  it  cannot  therefore  affect  the  interest  which 
she  has  in  the  same  property  in  the  ^vent  of  her 
surviving  him:  so  that  if  she  had  executed  her 
power»  it  could  only  have  been  effectual  upon  the 
contingency  of  her  death  during  hier  husband's  life ; 
and  if  on  the  contrary  she  were  the  survivor,  then 
she  would  be  entitled  to  the  whole  fund,  notwith** 
standing  the  Q|ipointment,  Hence  it  appears,  that 
although  a  wife  in  such  a  case  appoint  under  the 
power,  the  Court  cannot  act  upon  it,  through  the 
medium  of  her  consent  to  give  u|>  imimediately  the 
fund ;  whidi  would  have  the  effect  of  defeating  her 
other  contingent  interest,  because  the  power  does 
not  extend  to  such  latter  interest;  and  since  she 
dote  not  take  it  to  her  separate  Use,  and  is  unable  to 
deal  with  it  as  a  feme  sole^  and  as  d:  is  ^ven  or 
reserved  to  her  as  a  provision  upon  !ber  swviving  her 
^udiand,  and  cannot  be  reduced  ioto  possession 
]durii]^  the  marriage,  and  therefore  not  Bt  law  4i3- 
posable  by  the  husband,  the  Court  of  Chancery  will 
not,  and  it  in  fact  bias  no  jurisdiction,  to  anticipate 
the  application  of  the  fund,  upon  the  consent  of  the 
wife  for  the  purpo&fe.  The  leases  last  referred  to 
prove  tiizs. 

There  are  cases,  howefver^  prior  to  those,  which 
are  at  variance  with  them,  but  which  upon  principle 
appear  to  be  of  no  authority. 


Sect.  £.}    wer  his  Wf^s  fermmal  J^tate. 

The  leadiilg  opposition  case  is  M^Carmkk  v.  BuU 
Ief(a)  /  there,  upon  the  marriage,  <£40(X),  (the  wife's 
fortune,  with  ^5000  to  be  secured  upon  the  hus- 
band's real  estate)  were  settled  upon  trust  to  pay 
the  interest  of  the  whole  to  the  husband  for  life,  with 
remainder  to  his  wife  for  life>  and  after  the  death  of 
the  survivor,  to  pay  the  principal .  as  such  survivor 
should  appoint.  The  wife  agreed  to  give  up  her 
interests  to  her  husband;  and  they  by  deed  poll 
appointed  the  funds  imn^ediately  and  absolutely  to 
the  husbatid^  A  bill  against  th0  trustees  and  wife 
was  filed  by  the  husband  to  carry  the  deed  into 
efiect ;  and  the  wife,  by  her  ansM^er,  submitted  to 
the  prayer  of  the  bill.  After  she  had  been  examined 
in  Court,  it  was  decreed  accordingly. 
.  This  case  appeal's  to  be  in  contradiction  to  the 
principles  before  stated,  and  to  the  authorities  above 
set  forth  and  referred  to.  It  cannot  escape  ob- 
servation, that  in  this  instance  the  wife  stipulMed 
for  a  provision  for  herself  for  life,  in  the  event  of  sur- 
viving her  husband,  with  a  power  also  in  the  same 
event  df  disposing  of  the  capital }  which  was  in  effect 
reservidg  to  herself  her  own  proiperty  if  she  survived 
him.  She  in  fact  took  the  best  method  to  place  her 
fortune  out  of  her  own  reach  during  the  marriage, 
with  a  view  of  preserving  it  for  herself  both  at  law 
and  in  equity,  if  she  happened  to  be  the  siirvivor. 
It  was  surely,  then,  a  great  stretch  of  power  in  th« 
Court  of  Chaticery  to  leap  over  all  these  bftrs  and 
fenceii,  and  by  a  singl^  breath  of  the  wife,  Under  the 
influence  and  disability  of  coverture,  to  order  the 
iunds  to  be  paid  to  the  husband,  in  opposition  also 
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(a)  1  Cox  Rep.  857.    8  Ves.  Jim.  174. 
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to  his  own  express  stipulation  upon  the  marriage. 
The  authority  of  this  case  has  been  questioned,  as  it 
might  be  expected,  by  modern  judges  (a);  yet  it 
seems  to  have  had  effect  in  producing  similar  decrees 
in  some  subsequent  cases  (b) :  but  they  must  fall 
with  their  principal,  and  all  of  them  appear  to  have 
been  over-ruled  by  the  contrary  decisions  before 
stated  and  referred  to. 

The  case  oi  Frederick  v.  HartweU{c\  decided  by 
-Lord  Kenyon  previously  to  M^Cormick  v.  BuUer, 
differs  from  it  in  these  important  particulars ;  that 
the  property  was  not  the  subject  of  settlement  upon 
the  marriage,  and  the  power  to  appoint  was  not  post- 
poned till  after  the  marriage  must  haye  determined, 
but  it  might  have  been  executed  by  immediate  dispo- 
sition of  the  fund,  at  any  time  during  the  coverture. 
The  subject  was  a  bequest  by  a  stranger  to  the  wife's 
separate  use  for  life,  and  after  her  death,  in  trust  as 
to  the  capital,  as  the  wife  should  by  deed  or  will 
appoint,  and  in  default  of  appointment,  for  her  ab- 
solutely ;  she,  therefore,  might  defeat  her  ultimate 
interest  by  exercising  her  power  of  appointment. 
She  did  so,  by  appointing  by  deed  the  fund  to  her 
husband.  They  filed  a  bill  for  a  transfer  to  him» 
and  upon  her  examination  and  consent  in  Court,  it 
was  ordered  accordingly. 

In  this  case  it  appears  that  the  whole  property 
was  under  the  wife's  dominion  during  the  marriage. 
It  did  not  depend,  or  was  not  intended  to  depend 
upon  the  contingency  of  her  being  the  survivor ,  as 


(a)  See  the  cases  of  Nevison  v.  Longden,  in  the  Ei^chequer,  in 
the  year  1800.  Sperling  v.  Rochfort,  8  Yes.  174.  Richards  v. 
Chambers,  10  Yes.  583—585.  (b)  Ellis  v.  Atkinson,  S  Bro. 

C.  C.  565,  and  Guise  v.  Small,  1  AtkMtu  277.       (c)  I  Cox  Rep.  19S« 
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in  MHJormickv.  Buller;  but  the  power  was  so  giVen 
as  to  authorise  her^  by  executing  it,  to  make  an 
immediate  disposition  of  the  property,  and  even  in 
favour  of  her  husband,  which  she  did  accordingly. 
The  Court,  therefore,  acting  upon  the  appointment, 
and  her  consent,  necessarily  ordered  the  transfer* 

Upon  the  same  principle,  the  case  of  Newman  v. 
Car  tony  may  be  reconciled,  if  the  wife  made  an 
appointment ;  but  which  does  not  appear  in  the  short 
note  of  the  report  (a).  So  that  when  the  wife  takes 
an  estate  for  life^  with  a  power  of  immedia;te  dis- 
position of  the  property,  and  in  default  of  appoint- 
ment, to  herself  absolutely,  it  is  presumed,  that  if 
she  execute  the  power  in  favour  of  her  husband,  and 
consent  to  waive  her  right  to  a  settlement,  the  Court 
will  order  an  immediate  transfer ;  but  not  without 
her  having  executed  the  power ;  otherwise  the  Court, 
by  her  mere  consent,  would  be  authorising  her  to 
pass  an  interest  in  her  property  which  could  not 
possibly  fall  into  possession  during  the  marriage, 
viz«  her  interest  in  default  of  appointment,  and  to 
do  which  the  Court  has  no  jurisdiction,  as  before 
appears. 

But  in  all  cases  where  the  interest  of  the  wife  is 
such,  that  the  Court  will  accept  her  consent  to  the 
passing  of  it,  the  property  must  be  first  ascertained, 
and  the  amount  clearly  known. 

Thus  in  Edmonds  v.  Toxmshend(b),  in  answer  to  a 
proposal  that  the  wife's  consent  might  be  taken  for 
the  whole  amount  of  the  fund,  without  deduction, 
ivhich  would  cover  any  less  sum  to  which  by  abate- 
ments it  might  be  reduced,  the  Court  of  Exchequer 
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(a)  3  Bro.  €.C.  846— ^lotit.        {b)  1  Anstr.  9S. 
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Mtov-  said,  "  that  would  be  in  effect  taking  her  consent 
ifk's  re.  ^<^  t°  A  9u°i  t°  ^^  ascertained  at  a  future  time,  and 
■RsioKABT  te  thereby  depriving  her  of  the  power  of  chaniriiK 
aosxs  IN     ,  .,.,..         , .  ,  ,  , 

cTioK.        her  mind  in  the  intenm,  which  ought  not  to  be 

-^-  .     done." 

And  in  Sperling  v.  Roc^foTt(a),  Lord  Eldon  said, 
it  was  settkd,  thait  whilst  the  propoty  was  unascer- 
tained, the  wUe's  conserit  was  not  to  be  asked  by  the 
Court;  and  that  whilst  the  Court  could  not  state 
*  the  aotoimt  of  the  prt^rty,  it  trould  not  address  to 
her  any  question,  or  speculate  upon  what  might  be 
tier  inclination.  Upon  this  want  of  certainty  in  the 
ainount  of  the  fund^  his  Lordship  pronounced  his 
deo'ee  la  that  case. 


(fl)  8  Ves.  1 
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CHAPTER  VIL 

Having  in  the  two  last  chapters  treated  upon  the 
husband's  interest  in  and  power  over  his  wife's  per- 
sonal estate,  it  is  necessary  to  consider  under  the 
same  title,  when  a  Court  of  Equity  will  modify  and 
restrain  that  power,  by  requiring  the  husband  to  make 
a  settlement  in  favour  of  his  wife  and  children ;  also 
her  equity  when  he  refuses  to  do  so ;  and  her  title  to 
maintenance. 


It  is  proposed  to  discuss  these  subjects  in  this 
chapter,  under  the  following  arrangement : 
I.  The  equities  of  the  mfe  and  her  children  to  a  set- 
tlement out  qfher  choses  in  action. 

1 .  Against  her  husband  ;  and  her  character  as 
a  ward  qfthe  Court  qf  Chancery  is  considered. 

Q.  Against  his  assignees  in  tiankruptcyy  ^. 
S.  Against  his  assignee  a  purchaser  Jbr  a  va^ 
hmble  consideration. 

4.  When  payment  or  transfer  qfthe  funds  to 
0ie  husband  mil  defeat  his  wife^s  equity ,  and 

5.  When  her  own  misconduct  will  have  the  like 
effect. 

IL  The  rights  qf  husband  and  wife  in  her  choses  in 
action^  When  he  refuses  to  make  any  settlement 
upon  her 9  or  when  he  deserts  her,  or  when  he 
compels  her  to  quit  his  house. 

i.  When  he  refuses  to  make  a  settlement  upofi 
his  wife,  but  maintains^  or  is  desirous  qfsup^ 
porting  her. 

2,  When  he  deserts  her,  or  compels  her  to  quit 
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■  his  house,  and  the  rights  qfher  creditor  t^on 

j,_  her  equitable  property  in  such  cases. 

—^  3.  When  the  wi/e,  without  a  si0cient  cause, 

SJt-  withdraws  Jrom,  or  rqfitses  to  cohabit  with 

her  husband  ;  and 

4.  The^ct  qfher  misconduct  Upon  her  equity 
Jbr  a  maintenance. 

It  has  been  observed,  that  the  choBes  in  action  q£ 
'  the  wife  which  are  assignable  at  law,  the  husband 
may  assign  at  his  pleasure;  and  it  is  conceived  that 
persons  claiming  such  species  of  his  wife's  personal 
property,  by  conveyance  from  him,  either  as  vo- 
lunteers or  for  valuable  considerations,  will  be  in- 
titled  to  hold  them  exempt  from  any  right  of  his 
wife  to  a  settlement,  since  a  Court  of  Equity  will 
not  interfere  at  her  instance,  in  order  to  procure 
a  provision  for  her  out  of  the  assigned  property. 
ence         In  thus  declining  to  interfere.  Courts  of  Equity 
ud  an   ^®  guided  by  the  rules  of  law,  according  to  which 
ib)ea«-  those  Courts  hold  that  where  the  law  allows  of  an 
1  to      assignment,  they  will  not  entertain  jurisdiction  for 
title  to  the  purpose  of  deprwing  the  assignee  of  the  full 
benefit  of  his  legal  title,  when  he  is  under  no  neces- 
sity of  seeking  any  relief  or  discovery  £rom  a  Court 
of  Equity  (fl). 

But  if  the  husband  or  his  assignee  have  no  title  at 
law  to  recover  the  wife's  property,  as  where  it  is  an 
equitable  interest  j  in  such  case,  as  they  are  obliged 
to  apply  to  a  Court  of  Equity  for  the  recovery  of  it, 
.  ,that  Court  will  (except  in  the  instance  of  a  trust* 
term  (5))  impose  terms  upon  them.    It  will  stipulate, 

(«)  2  Vm,  Jan.  608, 682.         (ft)  1  V«n.,7— 18.    «  Vem.  270. 
Ed.  by  BaiMy. 
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«8  the  consideration  for  lending  its  assistance^  that  a  Wif  js*^ 
provision  shall  be  made  out  of  the  fund,  or  out  of  the  action. 
husband's  other  property  for  his  wife  and  children  (a).      ^-^ 

The  Court  has  never  required  the  husband;  or  the  f^^  ^^a^- 
persons  claiming  tinder  him,  to  setde  the  whole  of  *^entag(Ung§ 
the  wife's  choses  in  action  upon  her  and  her^hUdren,  *^*'"^"^' 
but  a  reasonable  proportion  of  them  only.    This 
point  was  maturdy  considered  by  Sir  Thomas  Phmer^ 
then  V.  C.  in  the  case  of  Beresfbrd  \.  Hobson{by, 
when,  after  a  revision  of  all  the  authorities,  hin 
Honour  came  to  the  above  conclusion. 

In  that  case,  upon  a  reference  to  the  Master  to 
receive  proposals  for  a  settlement  upon  the  wife  of  a 
bankrupt,  he  reported  that  he  allowed  the  whok  of  the 
fund  to  be  settled  upon  her,  which  was  a  legacy, 
because  she  had  been  deserted  by  her  husband,  and 
left  by  him  without  the  means  of  support.  Up<ni 
exceptions  to  the  report.  Sir  Thomas  Plutner  allowed 
them,  and  directed  the  Master  to  review  it,  observing 
that  in  no  case  the  Court  had  given  the  whole  to  the 
wife,  and  that  in  most  of  the  cases  the  question  had 
been,  how  much  she  should  have,  atid  in  deternnning 
it,  the  Court  had  exercised  a  discretion,  and  had  not 
tied  itself  down  to  any  precise  rule,  but  that  it  had 
tiever  given  the  whole. 

What  we  shall  now  consider  will  be— ^ 

1.  The  wife's  title  to  a  settlement  as  against  her 
iuisband. 

it  has  been  the  language  of  some  cases  that  a  May  file  a 
douri  of  Equity  will  not  interfere  at  the  suit  of  the  f^ce  it. 
ivife,  and  direct  her  husband  to  make  a  provision  for 
her,  as  if  the  equitable  jurisdiction  for  tliat  purpose 


(fl)  2  P.  Will.  639.  (h)  I  Madd.  363. 


VOL.  I. 


Wipe's 

CHOSE8  IN 
ACTION. 

Her  equity 
for  a  settle^ 


258  HusbofuTs  Interest  in  and  Power    [Chap.  7- 

were  confined  to  instances  merely  where  the  hus- 
band,  or  the  persons  claiming  under  him,  were  the 
plaiintifis.  It  seems,  however,  to  be  now  settled  that 
a  Court  of  Equity  will  enforce  her  right  at  her 
metu  against  Q^n  suit  by  her  next  friend  when  the  subject  is  of 

her  husband.  .^  it       V^    ^i        i 

egmtablej  not  of  legal  cognizance. 

Thus  in  Etibank  v.  Montolieu  (a).  Lady  EUbank 
being  intitled  to  considerable  pe^onal  property,  as 
one  of  the  next  of  kin  of  Lady  Cranstown^  filed  a  bill 
against  her  husband  and  Lord  MontoUeu^  the  admi- 
nistrator of  Lady  C.  and  who  was  also  a  brother  and 
one  of  the  next  of  kin  of  Lady  C.  praying  an  account 
of  the  plaintiff's  share,  and  that  it  might  be  settled 
upon  herself  and  children.  Lord  Montolieu^  by  his 
answer,  insisted  upon  retaining  the  plaintiff's  share 
towards  satisfaction  of  a  debt  owing  him  from  her 
husband,  on  the  ground  of  a  provision  made  for  her 
by  settlement  prior  to  her  title  to  such  personal  pro* 
perty,  but  which  was  not  adequate  to  her  fortune, 
and  appeared  to  have  been  made  upon  the  expecta^ 
tion  that  by  circumstances  to  occur  in  the  family, 
there  would  be  an  opportunity  to  do  better  for  her 
at  a  future  period.  The  question  was,  whether  the 
plaintiff  was  intitled  to  the  relief  prayed  by  her  bill, 
as  against  Lord  Montolieu^  under  the  circumstances 
stated  ?  And  the  Court  decreed  in  the  affirmative ; 
the  Chancellor  having  delivered  the  judgment  thus: 
**  The  only  difficulty  which  I  had  in  this  cause  was 
upon  the  Jbrm  of  the  suit,  whether  a  married  woman 
by  her  next  friend  could  be  a  plainifff^in  this  Court* 
With  respect  to  the  point  made  by  the  answer  of 


•    (a)  5  Ves.  737  ;  and  see  Gardner  v.  Walker,  1  Stra,  503,  and 
infra,  pi.  4. 
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Lord  MontoUeUj  that  he  had  a  right  to  re/aii»  agidnst  Wife's 
the  debt  of  the  husband,  being  possessed  of  the  fund  action. 


as  adoiliislnitor,  and  the  wife  being  one  of  the  next 

ef  kin,  I  am  clearly  of  opinion  that  the  defendant^  ^^)[^. 

had  no  right  to  retain.    The  administrator  is  trustee  ^^\  agmnst 

her  huMoand, 

for  the  next  of  kin,  the  plaintiff  being  one  of  them.   

If  she  have  any  equity  against  her  husband,  with 
regard  to  this  money,  that  equity  will  clearly  bar  any 
right  of  retainer  he  can  set  up  to  the  property  of 
which  he  became  administrator.    With  respect  to  the 
only  difficulty  I  had  upon  the  point  oiform.     If  she 
be  intitled,  and  there  is  no  way  of  asserting  her  right 
against  her  husband  except  by  bill,  that  objection, 
I  think,  does  not  weigh  much :  if  the  defendant, 
MontoUeUj  had  done  what  would  have  been  the 
natural  and  the  right  thing,  and  what  he  certainly 
would  have  done  but  for  his  own  interest,  he  would 
have  been  plaintiff,  desiring  the  Court  to  dispose  of 
the  fund,  and  for  her  benefit  to  protect  her  interest 
in  it.     Then,  upon  all  the  circumstances  it  is  very 
dear,  if  it  had  come  before  the  Court,  it  would  have 
been  matter  of  course  to  have  pronounced  upon  hei: 
equity  upon  the  bill  of  the  administrator,  praying 
that  the  money  in  his  hands  might  be  properly  dis« 
posed  of;  and  I  would  not  have  suffered  this  money 
to  be  paid  to  Lord  Elibank  without  making  a  pro- 
vision for  her ;  for  the  provision  upon  her  marriage 
was  clearly  inadequate  to  her  fortune,  and  it  is  clear 
that  that  provision  was  made  upon  the  expectation 
that  by  circumstances  to  occur  in  his  family  there 
would  be  an  opportunity  to  do  better  for  her  at  a 
future  period.     The  difficulty  was,  that  it  is  very 
unusual  in  point  of  form,  the  bill  being  filed  by  the 
wfe  instead  of  the  husband.** 

s2 
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hn\  In  ElUs  V.  Em  (a),  the  Court  entertained  a  suit 

cTiox.  ky  the  wife  to  restnun  her  husband  from  assigning 

--^~_  or  transferring  for  a  valuable   consideration  her 

r  atS^  equitable  properly,  and  the  Chancellor  continued  the 

^{"^^  injunction,  ordering  the  husband  to  make  proposals 

— ; for  a  settlement. 

Li'dme  And  in  Roberts  v.  Roberts  {b\  the  Master  of  the 

^  ^"'^  Rc^  granted  the  like  injunctioo.  in  m-der  to  prevent 

rained  the  the  necessity  of  new  parties ;  but  he  said,  he  desired 

|;*^*.„     to  be  understood  that  he  did  not  make  the  ordef 

>masaign- 

;.  under  an  idea  that  a  purchaser  or  assignee  for  a 

valuable  consideration  of  the  husband  of  the  wife's 

property,  could  put  himself  into  a  better  situati(^ 

than  the  husband ;  and  he  added,  that  the  mwe  he 

thought  upon  the  sul^ct  the  more  he  was  satisfied 

that  such  an  assignee  must  be  subject  to  the  same 

ittheprin-  equity  (c).    But  the  principle  for  granting  the  in- 

gegbques-  junctions  in  the  two  last  cases  is  very  questionable } 

'■>«*>'^        for  if  the  husband  had  a  right  to  sell  his  wife's 

equitable  choses  in  action,  there  is  no  reason  why  he 

should  be  prevented :  and  in  PuiverU^  v.  Pidoer- 

tqft  (d).  Lord  Eldon  refused  to  enjoin  the  husband 

from  selling  property  of  whith  he  had  previously 

made  a  voluntary  settlement  after  marriage  upon  bis 

wife  and  children. 

lere.csn         With  respect  to  retainer  or  set  off,  mentioned  io 

the  huB-     the  above  case  of  EUhank  v.  Moniolieu,  it  was  also 

MlJ  debw   decided  in  Carr  v.  Tajflor  (e),  that  although  the  hus- 

Vs  title     band  was  indebted  to  the  estate  of  liie  per^m  under 

whom  the  wife  claimed  the  property,  yet  the  admi- 


Biirvi¥or- 


(a)  1  Vin.  Abr.  Sup.  47S.  (J)  2  Cox  Rep.  +22.  (c)  In 
the  following  references  the  wife  was  plaintiff,  10  VflB.574.  1  Atk. 
192.  1  Dick.  373.        {d)  18  V«g.  84.        {«)  10  Vee.  Jun.  574. 
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iHttntrix  of  such  petton  <^uld  not  set  off  the  debt  Wirs's 
agunst  the  wife's  title  by  survivorship  to  the  fund ;  aot'on, 
for  the  property  being  a  share  of  a  residue,  the  Court  -♦- 
said  it  could  not  be  sued  for  but  in  the  joint  "ames^f^^ 
of  husband  and  wiie,  and  that  if  he  had  died  without  «nf  ^<i 

raducifig  it  into  (tossession,  it  would  have  survived   

to  her*  and  consequently  free  (torn  the  husband'a 
debt. 

The  equity  of  the  wife  for  a  settlement  as  against 
her  husband,  is  indeed  bo  well  settled  as  to  require, 
the  production  of  no  cases  in  proof  of  it. 

But,  according  to  the  moat  approved  opinionSi  it  The  wiT 
is  an  equity  originating  in  and  personal  to  her,  so  get^eme 
tliat  if  she  be  intitled  to  an  equitable  interest,  and  pereonal 
dies,  leaving  a  husband  and  chUdren,  the  latter  being  not'exta 
unprovided  for  by  settlement,  and  he  file  a  bill  to  ^p"""  *^ 
recover  such  interest,  his  children  cannot  oblige  him 
to  make  «  provision  for  them  out  of  it. 

Tim  was  solemnly  decided  and  acknowledged  by 
Lord  Nort^ngton,  in  Scrivdn  v.  Tapley  (a) ;  in  which 
case  he  reversed  the  decree  of  the  Master  o(  the 
Rolls ;  and  in  Murray  v.  Lord  EUbank  (i).  Lord 
Eldoit's  opinion  Seems  to  have  agreed  with  the  prin- 
ciple of  the  above  decree  {  which  principle  seems  to 
be,  that  when  the  Court  has  obtained  jurisdiction 
over  the  subject,  it  will  not  part  with  the  fund 
without  making  a  provision  for  the  wife,  and  will 
extend  such  proviuon  to  her  children  in  making  it 
foe  her,  just  as  the  Court  is  in  the  habit  of  acting 
towards  children  unprovided  for,  when  it  sanctions 
an  allowance  for  others  of  the  same  family  for  whom 
fortunes  are  provided,  by  increasing  the  amount  of 

(•)  AmU.  509.  {b)  10  Ves.  84. 
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such  allowance,  in  order  that  all  the  children  may  be 
maintained. 

It  is  true  that  contrary  opinions  prevail  upon  this 
subject  (a\  but  the  rule  of  the  Court  is  probably 
as  considered  by  Lords  Northington  and  Eldohy  and 
also  by  the  present  Master  of  the  Rolls,  in  Lloyd  v. 
Williams  (b)  j  in  which  case  all  the  authorities  were 
reviewed,  and  his  Honour  decided,  that  children 
have  no  right  to  a  provision  out  of  their  mother's 
equitable  property,  independently  of  contract  or 
decree. 

If  an  order  be  obtained  for  the  husband  to  lay 
proposals  before  the  Master  for  a  settlement,  and 
then  the  jvife  dies  without  waiving  it,  since  such 
order  is  a  judgment  and  the  Court  always  includes 
the  children  in  the  settlement,  they  have  by  the 
order  obtained  a  right  to  prosecute  it  and  procure  a 
provision  for  themselves  (c).  Their  mode  of  pro- 
ceeding is  by  supplemental  bill  (d). 

The  children's  right,  however,  under  such  order 
continues,  according  to  Lord  Eldon's  opinion,  to 
be  at  the  disposal  of  the  wife  until  the  business  be 
completed ;  so  that,  if  between  those  periods  she 
appear  in  Court,  and  consent  that  her  husband  shall 
have  the  fund  wholly  and  absolutely,  it  will  be  so 
ordered,  and  the  children  deprived  of  any  provision 
out  of  it  (e).  But  so  far  as  the  children  are  con- 
cerned,  Lord  Hardwicke  seems  to  have  differed  from 
his  successor ;  for  he,  in  an  anonymous  case  reported 


(a)  See  13  Ves-  7.  (b)  1  Mad.  450.  (c)  2  Dick.  604- 
(//)  13  Ves.  1—9.  (e)  10  Yes.  88—90.  1  Mad.  450.  See  also, 
in  relation  to  the  wife's  consent,  3  Atk.  71.  2  P.  Will.  642.  2 
^'es.  sen.  60.    2  Bro.  C.  C.  663.      3  Bro.  C.  C.  565.    3  Ves.  321 . 
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by  Vesey  8enior(a),  said,  "  that  the  wife  tAight  give  Wife's 
up  her  interest,  but  that  nobody  could  consent  for  actiok. 
the  children,  and  that  the  proposal,  wbich  in  that      -^^^ 
case  had  been  made  by  the  husband  for  a  settle-  ^T/^^J 

^  ren  s.  equtiy 

ment,  was  binding.*' — This  case  is  noticed  by  the  for  a  tettle- 
late  Master  of  the  Rolls  in  Murray  v.  EUbank(J)) ;  ^hv^and. 
and  Lord  Eldan's  opinion  seems  to  be  recognised    —— — • 
and  Improved  of  by  the  present  Master  of  the  Rolls 
in  Lloyd  v.  Williams  (c). 

When  the  wife  is  the  subject  of  a  foreign  state,  by  The  whole 
the  law  of  which  her  husband  would  be  intitled  to  ordered  to  !^ 
receive  the  whole  of  her  property  without  making  pwd  to  the 
any  provision  for  her,  the  Court  wUl  dispense  with  by  the  law  of 
her  consent,  and  order  the  fund  to  be  paid  to  her  *^.  ®^®  ®^ 
husband  without  requiring  any  settlement  (ji).  wife  is  a  sub- 

But  in  cases  where  the  wife  consents  that  her  IfJ^^i'^®.^"*" 

Dana  is  m- 

husband  shall  have  her  property,  the  Court  re-  titled  to  it 
quires  a  proper  affidavit  that  no  previous  settlement  ]|^tlement. 
has  been  made  of  it  (e). 

The  separate  ex^niiiation  of  the  wife  being  ne-  Commission 
ceasary  to  give  effect  to  this  arrangement,  if  she  be  ^l^nation* 
abroad,  or  cannot  attend  in  Court,  she  must  regu-  ^^^  <^oQ- 

---  .J  ,  ..        ^f.j  ducted  and 

larly  be  exammed  under  a  commission  to  be  issued  returned. 
for  the  purpose ;  and  it  must  appear  from  the  re- 
turn of  the  commissioners,  that  after  they  had  in- 
formed her  of  the  nature  of  the  order  and  trans- 
action, she  directed  and  consented  that  the  fund 
should  be  paid  or  transferred  to  her  husband  for  his 
own  use,  and  that  she  voluntarily  consented  thereto. 


(a)  2  Vol.  672.  (4)  13  Ves.  6.  (c)  1  Mad.  466. 

id)  3  Ves.  323.     1  Anstr.  63.  (e)  2  Bro.  C.  C.  663. 
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WiFB*»  Her  examination  also  must  be  in  writings  and  under 

ACTioir*  ^^^  signature  to  the  above  efiect ;  which  signatUrey 

— ^-  as  also  that  of  the  commissioners,  must  be  verified 

Her  efuHy  by  affidavit  (a). 

to^en  €t  ward 

of  Chaneery       Au  exception  to  this  regular  proceeding  by  com-c 

^t^^her  ^is»io»  occurred  in  Minet  v.  Byde  (b).     In  thafl 

nmrru^iMs  Case,  it  was  ordered  that  the  wife  should  appear 

'^'  before  some  of  the  plaintifFs  and  a  magistrate  of 

Breda  for  private  examination,  which,  when  taken^r 

wds  to.be  attested  by  a  notary  public  and  translated 

upon  oath^ 

It  is  a  high  contempt  of  the  Court  to  marry  its 
Wftrd  without  leave ;  and  since  sudi  marriages  are 
generally  attended  with  previous  circumstances  of 
gross  deception  and  misconduct,  the  Court  is  much 
more  strict  and  severe  upon  the  husband  in  regard 
to  the  terms  of  settlement,  than  in  those  cases  which 
As  to  the  are  of  more  usual  occurrence  (c).  The  proportions 
i^tti^eots.    ^^  interest  or  of  capital  of  the  wife's  fortune,  which 

the  Court  will  allow  to  the  husbands  of  wards,  de- 
pend upon  the  circumstances  attending  each  case : 
sometimes  none  of  the  annual  income  or  capital  will 
be  allowed  or  given  to  the  husband. 

The  terms  which  have  been  imposed  upon  hus^ 
bands,  in  regard  to  the  interest  or  annual  incomer 
of  the  fortunes  c^  their  wives,  will  be  found  in  the 
cases  below  referred  to  (d)* 


(a)  Tasburgh's  ease,  1  Ves.  and  Bea.  507.    2  Ves.  sen.  60. 

(b)  2  Bro.  C.C.  63S.    See  also  Campbell  v.  French,  9  Ves.  S91. 

(c)  S  Ves.  506.  (d)  Stevens  v.  Savage,  1  Ves.  jun.  154.  Chas- 
saing  V.  Parsonage,  5  Ves.  15.  Millet  v.  Rouse,  7  Ves.  419.  Ba- 
thurst  V.  Murray,  8  Ves.  74. 


Sect.  !•]    acer  his  Wifi^spersofhal  EsteOe* 

And  the  terms  in  respect  to  o^ital  may  be  seeil  Wipi^s 
upon  consulting  the  authorities  referred  to  in  the  ^"^**  ^* 


ACTIOK. 


notes  (a). 

If,  however,  a  man  of  no  property  marry  a  ward  '^^  ^V^^y 
without  the  leave  of  the  Court,  and  fortune  is  his  qf  chancery 
only  object  t  in  such  a  case,  the  Court  will  visit  his  '^  ^f*^^, 

r/       \  .    .        ,.  ,  fnent,andhet 

offence  by  not  permitting  huh  to  have  any  part  of  martiage  wu 

Thus,  in  Like  v.  Beresford(c\  the  husband  having  instance  of 
eloped  with,  and  married  a  ward  of  the  Court,  both  }>«»b8odbe- 

iDff  depriVea 

the  principal  and  the  interest  of  her  fortune  were  ofthauiter- 
directed  to  be  Settled  upon  her  for  her  sole  and  ^^^y, 
separate  use  during  the  joint  lives  of  herself  and  wife's  for* 
husband,  with  a  contingent  interest  in  his  favour   ^  ' 
upon  the  event  of  his  wife's  death  before  him  with-' 
out  issue,  and  without  her  making  any  appointment 
of  the  property ;  and  this  settlement  was  directed 
and  enforced  against  the  assignment  of  such  pro« 
perty  by  her  husband  for  a  valuable  consideration^ 
it  haying  been  made  pendente  lite. 

It  is  also  to  be  observed,  that  a  ward  of  the  Court,  Female  ward 
married  as  above^  will  not  be  permitted  to  consent  ^^^ g^^e 
for  her  husband  to  have  her  property  without  making  ^er  fortune 
any  settlement  upon  her ;  the  conti^ary  of  which  rule  band  without 
we  have  seen  to  prevail  in  other  cases  (d) ;  and  *  "ettlement 
a  marriage  de  Jbcto,  although  not  a  legal  one,  will  Marriage  da 
be  equally  efficient  to  found  the  jurisdiction  of"^**^ 


(a)  5  Ves.  15.  Wells  t.  Price,  5  Ves.  398.  Winch  v.  Jamei, 
4  Ves.  386.  Priestley  v.  Lamb,  6  Ves.  421.  Millet  v.  Rouse,  7 
Ves.  419.  Bathurst  v.  Murray,  8  Ves.  74.  Halsey  v.  Halsey,  9 
V«.471.  Pearcev.Crutchfietd,  16Vea.48.  (6)  Ballv.Coutts, 
1  Ves.  aod  Be».  SOS.  (c)  3  Vesr^Og,  (d)  StiKd^p^le  v. 

Beaumont,  9  Ve«.  89»  98. 
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the  Court  as  if  such  marriage  had  been  duly  so- 
lemnized (a). 

S.  The  wife  and  children's  equities  for  a  settle- 
ment, out  or  in  respect  of  her  choses  in  action, 
against  ibe  assignees  in  bankruptcy  of  her  husbandi 
or  his  assignees  under  the  insolvent  debtors'  acts,  or 
under  an  assignment  by  him  to  pay  his  debts,  are 
the  same  as  against  himself,  which  have  been  before 
ooBsidered. 

Hence  if  the  wife's  property  be  such  as  he  could 
recover  at  law,  the  above  assignees  wUl  also  be  in- 
titled  to  recover  and  receive  it;  and  as  the  husband 
is,  in  such  a  case,  under  no  obligation  to  make  a 
settlement  upon  his  wife  or  children,  neither  are  his 
assignees  (b),  for  the  tities  of  the  husband  and  his 
assignees  being  complete  at  law,  there  b  no  principle 
of  equity  upon  which  the  Court  of  Chancery  can 
assume  a  jurisdiction  to  interpose  on  behalf  of  the 
wife,  to  restrain  her  husband  or  those  claiming 
under  him  from  enforcing  their  legal  rights. 

But,  on  the  other  hand,  if  the  wife's  interest  in 
her  property  be  equitable  only,  then  a  Court  of 
Equity  will  impose  the  same  terms  upon  the  assignees, 
in  regard  to  a  settlement  on  the  wife  and  her  children, 
as  we  have  seen  that  it  will  do  upon  the  husband  (c). 

S.  With  respect  to  an  assignee  claiming  by 
purchase  from  the  husband,  whether  the  Court 
would  or  would  not  impose  any  such  condition 
upon  him  as  to  make  a  settlement,  has  been  long  a 
disputed  question.     The  result  however  seems  to 


(a)  Salles  v.  Savignon,  6  Ves.  572.  (b)  2  Atk.  420,  2  Ves. 

jun.  608-682^  and  vide  suproy  p.  223.  {c)  See  the  cases  last 

referred  to,  and  9  Vcs.  87.  2  Madd.  16,  and  supra,  p.  257. 


fjffff 


con- 
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be,  that  he  is  bound  to  make  a  provision  out  of  the  Wife's 
fund  for  the  wife  and  her  children,  and  that  subject  ^cti^.'^ 
to  such  provision,  he  will  be  entitled  to  the  equitable         ^ 
property  discharged  from  the  wife's  .title  by  sur-  ^^f^^^ 

vivorship.  menta^aintt 

This  point,  as  to  a  settlement,  appears  to  have^^!JJ^' 
been  decided  by  Lord  Northingtorh  in  the  case  of  the  ^^ 
Earl  of  Salisbury  v.  Newton  (a\  in  the  year  1759.  «dered. 
There  the  wife  was  intitled  to  <£2000,  a  portion 
under  her  father's  marriage  settlement,  or  to  a  legacy 
of  £  600  under  his  will  in  lieu  of  it ;  her  husband 
being  indebted  by  bond  to  the  Earl,  assigned  to  a 
trustee  for  the  Earl  all  that  he  was  intitled  to  in 
right  of  his  wife  for  payment  of  the  bond  debt,  and! 
died,  having  made  no  provision  for  his  wife  and 
children.  The  bill  was  filed  by  the  Earl  against  her 
trustee  for  an  assignment.  His  Lordship  gave  the 
usual  directions  as  to  the  assignee  making  a  settle* 
ment  upon  the  wife  and  her  children,  observing,  that 
the  assignee  could  not  be  in  a  better  situation  than 
the  husband  under  whom  he  claimed,  and  who  must 
have  made  the  settlement  if  the  application  had 
been  made  by  him  instead  of  the  assignee. 

Notwithstanding  this  decision,  the  question:  has 
been  considered  unsettled.  In  Worral  v.  Marlar^ 
and  Bushnan  v,  Pell^  in  the  year  1784  (i).  Lord 
Thtirlow  inclined  to  the  opinion  that  the  wife's  equity 
would^not  prevail  against  the  assignee  of  the  husband 
for  a  valuable  consideration,  but  that  opinion  is  op- 
posed by  the  above  decision  of  Lord  Northington; 
and  in  another  by  the  same  judge  in  the  year  1765. 


•  in)  1  Eden's  Rep.  370.  (b)  See  note  to  1  P.  ^X^U•  itSfi. 


I 


Hushmffs  Interest  in  md  Pmer    [Chap.  7» 

Wirs'tf         In  that  case  (a),  the  huaband  aAd  hid  Wife  assigtijed 

ac^ot/*     ^^^  interest  in  a  legacy  to  secure  to  A  £  500,  which 

-«^-       ^  became  liable  to  pay  in  consequence  of  his  being 

JKitSlZ.    ®^^*y  ^"^^  *^  husband  in  a  bond  for  that  sum* 

mmi  afainti  Upon  the  bill  of  A^  against  the  husband  and  wife^ 

jfyr^M^ir    and  the  assignees  under  a  commission  of  bankruptcy 

^^"^ which  had  issued  against  the  husband  for  payment 

of  his  debt  out  of  the  wife's  bhare  in  her  legacy,  it 
was  so  decreed^  subject  to  the  settlement  of  a  part 
upon  die  wife  and  children.  That  case  is  very  long 
and  ctemplioated^  but  I  don^ider  the  effect  of  it  to  be 
such  as  above  abridged  and  extracted  in  regard  to 
this  question* 
In  addition  to  thede  early  decisions,  and  in  oppo^ 
.  dtion  to  the  doubts  of  Lord  ThurUyWf  there  are 
the  opinions  of  great  judges  in  favoUr  of  the  wife's 
equity^  which  are  founded  upon  the  principle  before 
laid  down^ 

In  Jemson  v*  Moukon  (6),  Lord  Hardndcke  refused 
to  f>rder  payment  to  the  husband's  assignees  for 
valuable  cOnsideratioil  of  personal  estate  to  which 
tlie  wife  Was  intitled  under  her  father's  wiU^  and  re^ 
commended  them  to  dgree  to  a  settlement  of  part  ot 
the  money  upon  the  wife  and  her  children^  (which 
wad  assented  to  and  done  accordingly)  his  Lordship 
observing,  *'that  he  laid  great  weight  Upon  the 
assignment  comprehending  the  wJude  df  the  wife's 
portion,  and  that  if  he  allowed  that  practice  to  pre* 
vail,  it  would  trip  up  all  the  care  and  caution  of  the 
Court,  fbr  a  husband  then  would  have  nothing  to  do 
but  to  take  up  money  of  a  third  person,  and  although 
neither  he  nor  the  lender  knew  exactly  at  the  time 


(n)  Wenoum  v.  Miiscm,  in  a  note»  1  P.  Will.  549.    (b)  ^  Atk.  417 
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what  tlie  fbrtune  was,  yet  he  might  assign  it  09et%  Wife's 
and  so  defeat  the  care  erf  the  Court  entirely.**  action. 

In  Like  v.  Beresford  (a),  Pryor  v.  Hill  (b\  and  — •- 
Macaulmi  v.  PfdUps  (c),  the  Court  gave  opinions  ^^.^^ 
agreeably  to  those  of  Lords  Hardwicke  and  JVbr/*-  ^^^  agahsi 
ington.  In  the  last  of  those  cases  Lwd  Ahankg  f^  ^ocEjc, 
expressed  a  decided  opinion  upon  this  subject  to  the 
following  effect :  "  Many  cases  upotji  this  point  have 
been  before  me,  which  have  put  me  imder  the  neces* 
sity  oi  considering  very  much  the  r^hts  of  the  wife, 
and  I  am  clearly  (rf  opinion  the  doubt  respecting  the 
assignment  of  the  husband  for  a  valuable  considenu^ 
tion  of^the  wife's  equitable  interest  was  not  well 
founded,  with  the  single  exertion  perhaps  of  a 
trust  of  a  term  of  years  of  land  (rf),  upon  which  per- 
h^s  there  may  be  some  doubt ;  but,  subject  to  that, 
I  am  clearly  of  opinion  an  assignment  for  a  valuable 
consideration  wiM  not  bar  the  equity  of  the  wife,  and 
it  would  be  strange  if  it  did,  since  in  the  Courts 
of  Law,  with  regard  to  an  action  brought  against 
executors  by  the  husband  for  a  legacy  due  to  his 
wife,  it  is  determined  that  an  action  does  not  He, 
and  the  reason  given  is,  that  it  would  totally  defeat 
the  wife's  equity.  It  would  be  whimsical  then  that 
the  assignment  by  the  husband  for  valuable  consi- 
deration should  put  the  assignee  in  equity  in  a  better 
situation  than  the  husband  himself  is  in  at  law.  The 
guard  <rf  this  Court  upon  the  wife's  interest  would  be 
very  singular  if  the  husband,  not  being-  intitled  at 
law,  might  assign  it  for  a  valuable  consideration  to 
Mother  person  who  would  be  intitled  in  equity.  I 
am  clearly  of  opinion  that  it  was  only  a  doubt,  and 


■•— w^- 


(«)  3  Ves.  511.  (*)  4  Browa,  C.  C,  139.        (c)  4  Vcb.  19. 

(ji)  Vide  tufta^  p.  174. 
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Wifb's         it  never  was  decided  that  the  husband  could,  by  such 

assignment,  or  any  other  means,  deprive  her  of  her  ' 

equity.*' 
tfher  'r^  .      I^  Franco  v.  Franco  (a),  his  Honour  adhered  to 
to  a  setih-      irfg  opinion  ;  and  it  seems  that  he  was  prepared  to         M 

decide  according  to  it,  if  the  cause  in  its  tbeasbige 
would  have  permitted.  But, 
But  payment  4«  Receipt  by  the  hutband  of  the  money,  or  a 
^fore^^^t,  tfftwsfer  to  him  of  the  funds,  will  defeat  his  wife's 
defeatswife's  right  to  a  settlement  out  of  her  choses  in  action,  s(s 
letUement.     ^^  ^^^^  before  seen  to  be  the  case  in  relation  to  her. 

title  by  survivorship  (b). 

If,  therefore,  before  any  proceedings,  be  insti- 
tuted in  relation  to  such  property,  it  be  paid  or 
trantferred  to  the  husband  by  the  person  in  whose 
hands  or  name  it  i8»  and  as  it  lawfully  may,  the  pay- 
ment or  transfer  will  be  good ;  and  it  will  afterwards 
be  too  late  to  apply  to  a  Court  of  Equity  for  its 
interposition  for  a  settlement  on  the  wife  and 
children  (c). 

Thus,  in  Murray  v.  EUbank  (rf)»  Lord  Eldon  said^ 
that  the  husband,  where  he  can,  is  intitled  to  lay 
hold  of  his  wife's  property,  and  that  the  Court  would 
not  interfere ;  also,  that  previously  to  a  bill  filed,  a 
trustee  who  has  property  real  or  personal,  might  pay 
the  rents  and  profits,  and  might  hand  over  the  per- 
sonal estate  to  the  husband. 
Not  after  But  the  trustee  would  not  be  iustified  in  doinc  so 

^  after  a  suit  is  instituted     As  to  this.  Lord  Eldon 

expressed  himself  in  the  above  case  thus, — that 
Lord  Alvanktf^  in  Macaulay  v.  Phillips  (e),  had  laid 


(a)  4  Ves.  530.        (b)  Supra,  p.  216.         (c)  3  P.  Will.  11. 
8  Ve«.  206.        (d).  10  Ves.  90.        (e)  4  Ves.  18. 
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down,  that  after  a  bill  filed,  the  trustee  could  not 
exercise  Ins  discretion  upon  that; — ^tliat  the  bill 
made  the  Court  the  trustee,  and  took  away  his  right 
of  dealing  with  the  property,  as  he  had  it  previously. 
Lord  Eldon  added,  '^  that  case  was  the  last ;  and  I 
think,"  said  his  Lordship,  ^*  that  it  contains  very 
wholesome  doctrine  upon  that  point/' 

In  Jewson  v.  Moulson  (a).  Lord  Hardwicke  said, 
that  the  Court  would  not  suffer  the  husband  to  take 
his  wife's  portion  (although  the  Ecclesiastical  Court, 
which  had  a  concurrent  jurisdiction,  had  given  its 
consent  that  the  husband  should  have  it),  until  he 
had  agreed  to  make  a  reasonable  provision  for  her ; 
and  that  in  many  instances  Courts  of  Equity  had 
granted  injunctions  to  stay  proceedings  in  that  Court. 

Thus  in  Gardner  v.  Walker  (ft),  the  executor  com- 
menced a  suit  for  the  Court's  direction  as  to  a  legacy 
bequeathed  to  Aj  the  wife  of -B,  praying  to  enjoin  B 
from  proceeding  in  the  Spiritual  Court,  in  a  suit 
which  he  had  instituted  there  for  the  legacy.  This 
was  resisted,  on  the  ground  of  the  Ecclesiastical 
Court  having  proper  jurisdiction  over  the  subject^ 
and  that  there  was  no  precedent.  But  by  Lord 
Macclesfield ;  ^^  Then  it  is  time  to  make  one.  Can 
the  difference  who  is  plaintiff  in  equity  alter  the 
reason  of  the  thing?  If  it  should,  it  will  be  but  for 
the  husband,  instead  of  coming  here,  to  go  into  the 
Spiritual  Court,  and  so  get  the  whole  into  his  power. 
There  must  be  the  usual  direction,  that  the  money 
may  be  disposed  of  for  the  benefit  of  the  wife." 

But  although  there  be  an  early  case  in  w^hich  the 


(a)   2   Atk.  419;  and  see  1   Atk.  491,  516.     Pre.  Ch.  51«. 
{h)  1  Str.  503. 
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husband  has  been  restrained  from  recovering  at  law 
the  legal  property  of  his  w]fe>  later  opinions  seem  to 
have  established^  that  a  Court  of  Equity  has  no 
jurisdiction  to  prevent  him  exerting  his  legal  rights 
to  and  for  the  recovery  of  his  wife's  properly, 
whether  by  receipt  of  it,  or  by  action  at  law  {d) :  and 
with  respect  to  the  case  referred  to  (h\  the  reporter 
remarks,  that  the  decision  went  a  great  length  ^  and 
according  to  his  conception,  beyond  what  had  been 
done  in  Chancery,  the  obligee  being  the  defendant* 
The  principle  seems  to  be,  that  there  can  be  no 
jurisdiction  in  the  Court  to  interfere,  where  the 
demand  is  legal,  and  the  person  intitled  proceeds 
according  to  law  for  the  recovery  oi  it. 
Adultery.  5.  If  the  wife  be  an  adulteress,  living  apart  from 
her  husband,  a  Court  of  Equity  will  not  interfere 
upon  her  application  for  a  settlement  out  of  her  own 
choses  in  action :  neither  will  it  order  them  to  be 
paid  to  her  husband :  not  to  the  former,  because  she 
is  unworthy  of  the  Court's  notice  or  interference ; 
nor  to  the  latter,  because  he  does  not  maintain  her, 
in  respect  of  which  duty  the  law  only  gives  to  him 
her  fortune. 

Accordingly,  in  Carr  \.  EastahrooJce  (c)j  cross 
petitions  were  presented  by  the  husband  and  wife ; 
the  one  praying,  that,£SSO  belonging  to  her,  might  be 
settled  to  her  separate  use ;  the  other,  that  the  money 
might  be  paid  to  the  husband,  without  his  making 
any  provision  for  her*.    The  wife  had  eloped,  and 


(a)  1  Veg.  sen.  539.  2  Atk.  420.  2  P.  Will.  641.  10  Ves.  90. 
{h)  Winch  v.  Page,  Banb.  86.  (c)  4  Ves.  146.  See  also  Ball 
T.  Montgomery,  2  Ves.  jun.  191>  and  Watkyos  v*  Watkyns^  2 


Atk.  97. 
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bad  lived  in  adultery,  and  her  husband  bad  obtained  Wifb'» 
a  divorce,  d  mensA  et  thoro;  but  at  this  time  the  action. 
adulterer  was  dead,  and  the  wife  was  supported  by       — •- 
his  mother.    The  Chancellor  said,  he  could  make  no  ^Jiandand 
order  upon  either  petition,  that  he  coidd  not  settle  ^/etK)hen/i€ 
the  siiin  to  the  wife's  sieparate  lise,  and  that  he  must  ^^g  ^  g^ti^^ 
leave  it  as  it  wias.  ^^''^' 

But  the  rule  is  different  in  instances  of  female  Bat  it  is  no 
wards  of  the  Court  who  are  married  without  its  con-  gtance  of  a 
sent  J  for  although  they,  afterwards  Uve  in  adultery.  f^'Sf/ -J^ 
the  Court  will  inforce  a  settlement  (a),  as  also  the 
provisions  to  be  contained  in  it ;  because  the  marriage 
being  a  contempt,  the  Court  obtained  jurisdiction  to 
commit  the.  husband,  in  consequence  of  such  misr 
conduct,  until  he  should  make  a  proper  settlement ; 
and  the  Court  wiU  not  part  with  that  power  until 
that  act  be  done,  whatever  may  be  the  irregularity 
of  the  wife's  conduct,  which  may  be  attributed  in 
some  degree  to  her  husband's  misconduct  in  pro- 
curing such  a  cla^'destine  marriage. 

It  sometimes  occurs  that  a  husband  refuses  to 
make,  any  settlement  upon  his  wife,  in  obedience  to 
the  directions  of  the  Court  j  we  shall  therefore  pro- 
ceed to  consider, 

II.  The  rights  of  husband  and  wife  in  her  choses 
in  action,  when  he  refuses  to  mlake  any  settlement 
upon  her,  or  when  he  deserts  her,  or  compels  her  to 
quit  his  house. 

1.  When  he  declines  to  make  any  settlement  upon 
her. 

Since  the  husband  is  obliged  to  maintain  his  wife.  Husband  in- 
he  will  be  intitled  to  receive  the  arnitud  produce  of  interest  of  hi» 

■  wife's  for- 
tune, al- 
(n)  Ball  V.  Coutts,  1  Yes.  and  Bea.  302,  30^. 

VOL.   I.  T 
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Wifb'b         her  property,  aldiough  he  decline  to  make  a  setde- 

CMOSBS  IN  .  V 

ACTiov.        ment  upon  ner. 

-•^  Accordingly,  in  Skechv.  Thoringtan  (a),  the  Master 

kSS^Knd  ^^  *^  ^^^  observed,  that  the  Court  had  not  thought 
w^  when  he  itself  empowered  to  take  from  the  husband  his  wife's 
make  a  setth-  fe^une,  SO  long  as  he  was  willing  to  live  with  and 
*"^^'  maintain  her;  and  that  where  a  husband  would 

Uioughhere-  not  go  in  before  the  Master^  even  in  that  case  the    \ 
a  lettleraent.  Court  would  not  proceed  so  far  as  to  do  any  thing    ) 

in  diminution  of  his  right,  so  as  to  take  away  the 
produce  from  him,  or  to  prevent  his  receiving  the 
interest ;  but  that  the  Court  constantly,  where  the 
husband  maintained  his  wife,  accompanies  the  di- 
rection for  a  suspension  with  payment  of  the  interest 
to  the  husband. 
^^  *®  ^*"       THie  Court,  however,  will  preserve  the  capital  for  the 

wife,  until  a  proper  settlement  be  made  upon  her  and 

her  children,  as  it  has  been  shown  in  the  first  section. 

Instance  And  if  the  husband  misconduct  himself  as  in  the 

be  deprived    ^^^tance  of  receiving  a  considerable  part  of  his  wife's 

of  the  in-       portion,  so  as  to  leave  but  a  small  part  remaining, 

and  then  refuse  to  make  an  adequate  settlement 

upon  her,  there,  as  Lord  Hardwicke  said,  the  Court 

would  not  merely  stop  the  payment  of  the  residue  of 

her  fortune,  but  prevent  the  husband  frcnn  receiving 

the  interest  of  that  residue,  in  order  that  it  might 

accumulate  for  his  wife's  benefit  {b). 

Husband's         The  husbaud,  then,  being  intitled  to  the  whole 

take^r      annual  income  of  his  wife's  property,  as  a  compen- 

yearly  inte-    satiou  for  maintaininiT  her,  his  assiirnees  in  bank* 

rest,  subject  .       ^    .       ,  ,  ,         . 

to  an  allow-   ruptcy,  or  under  the  msol vent  debtors'  acts,  or  trurtees 
ance  to  his     ^u^^r  his  own  assignment  to  pay  his  debts,  will,  as 


1 

/ 


{a)  2  Ves.  Sen.  561.        {b)  3  Atk.  21. 
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tepres^iting  him,  be  intitled  to  receive  such  income ;  Wife's 
out  of  which  they  will  be  obliged  to  miake  a  settle-  action/* 
ment  or  allowance  to  the  wife  for  her  support  (a).         -^^ 

The  principle  upon  which  the  law  gives  to  the  ^^^^^ 
husband  the  personal  estate  of  his  wife,  being,  as  it  out  qf  her 
has  been  observed,  to  enable  him  to  maintain  her  ^^^^Ir- 
and  the  children  of  the  marriafte,  it  i»  a  conse-  ^'^  ^  ^^ 

^  treatment  by 

quence,  husband. 


&  That  if  he  desert  and  leave  her  destitute,  or 
compel  her  to  leave  him  from  cruel  treatment  or 


Wife's  equity 
to  amainte- 
•  1    t_      •  !_•    •  ^        ^  '     \^  t  nance  out  of 

gross  misbehaviour,  his  interest  m  her  personal  pro-  her  property, 
perty  will  be  suspended.  In  such  cases  the  Court  p^ 
will  prevent  his  receiving  not  only  any  part  of  the 
capital  of  her  equitable  property,  but  also  the  interest 
of  it ;  for  the  reason  of  the  law  giving  to  the  bus- 
band  the  wifes  personal  estate,  being  the  consi- 
deration of  their  living  together,  and  his  maintain- 
ing their  children,  when,  from  his  misconduct,  these 
ends  are  defeated,  a  Court  of  Equity  interferes,  and 
preserves  such  of  the  wife's  property  as  is  within 
its  jurisdiction,  for  her  and  her  family,  providing 
for  them  a  maintenance  out  of  it.  In  acting  thus^ 
Courts  of  Equity  do  not  infringe  upon  the  juris- 
diction of  the  Ecclesiastical  Courts,  to  which  belongs 
the  right  of  decreeing  alimony,  as  consequential  to  a 
sentence  of  a  divorce,  d  mensd  et  thoro ;  but  they 
exercise  their  authority  over  the  equitable  property 
of  the  wife,  in  such  a  manner  as  to  do  that  justice  to 
her  and  her  family,  which  her  husband,  in  breach  of 
his  duty,  refuses  to  perform. 

Accordingly,  in  Oxendenw.  Oxenden(J)\  by  articles 


r 

/ 


5 


(fl>  2  Ves.  Jun.  607—680.    4  Bro,  C.  C.  139.     3  Ves.  166. 
Ves.  517.  11  Ves-  20—21 .        ( ^ )  2  Vern.  493.  Pre.  Ch.  239.  S.  C> 
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Wipe's         on  the  marriage  of  A^  with  -B,  her  husband,  ^6000, 

action/^     part  of  her  fortune,  were  agreed  to  be  laid  out  in 

— •-       lands,  and  settled  upon  B  for  life,  then  on  A  for  life, 

«I.rj;^  &<^'  The  «»o»ey  was  left  in  the  Bank  tiU  the  pur- 
out  of  her  chase  could  be  made,  subject  to  the  trusts.  A  being 
wp^^rfiwr-  obliged  to  leave  JB,  in  consequence  of  his  cruel  and 
$ion  or  cruel  unhandsome  treatment,  filed  her  bill  for  a  per- 
hu*band.        formauce  of  the  marriage  contract,  and  to  have  an 

allowance  for  maintenance ;  and  a  cross  bill  was  filed 
by  JB,  to  have  the  money  placed  at  interest  until  a 
purchase  could  be  made.  The  ill  treatment  of  the 
wife  having  been  fully  proved,  the  Court  decreed 
the  <£6000  to  be  laid  out,  with  her  consent,  in  a 
purchase,  and  settled  pursuant  to  the  articles, .  and 
the  interest  in  the  mean  time  to  be  paid  to  her,  so 
long  as  she  lived  separate. 

In  this  case  it  is  observable  that  the  Court  de- 
prived  the  husband  of  the  interest  of  his  wife's  for- 
tune, although  it  was  directed  by  the  articles  to  be 
paid  to  him  for  life* 

In  Wathyns  v.  Wathyns  (a),  there  was  strong  and 
substantial  evidence  of  the  wife  having  been  cruelly 
and  barbarously  used  by  her  husband,  who  had 
quitted  the  kingdom  after  having  possessed  himself 
of  the  greatest  part  of  her  fortune ;  and  Lord  Hard- 
mckcy  after  directing  it  to  be  ascertained  how  much 
of  her  property  remained  in  specie,  ordered  it  to  be 
placed  out  at  interest,  and  such  interest  to  be  paid 
to  the  wife  until  her  husband  returned  and  main* 
tained  her  as  he  ought  to  do.    Again-— 


{a)  2  Atk.  96.  To  the  same  effect  see  Williams  v.  Callow,  2 
Vera.  752.  Sleech  v.  Thorington,  2  Ves.  Sen.  562.  Atherton  v^ 
Nowell,  1  Cox's  Rep.  229* 
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In  Wright  \.  Morley(a\  the  husband  went  abroad  Wife's 

CII08K8  IM 

and  left  his  wife  unprovided  for,  she  being  intitled  to  action. 
the  interest  of  <£4(XX),  Jive  per  cents,  for  life ;  he        -^ 
having  previously,  with  her  concurrence,  assigned  tomavue- 
part  of  the  dividends  to  secure  the  payment  of  an  ^^^  ^^  9f 

•  n       r*  ner  property^ 

annuity  granted  by  him  in  consideration  of  J  600 ;  upon  desert 
and  the  Court  ordered  the  remainder  of  the  dividends  i^^  ^ 

.  treatment  b^ 

to  be  paid  to  the  wife,  ^r  her  separate  use^  during  husband. 
the  absence  of  her  husband,  subject  to  the  inquiries 
directed  by  the  Court,  viz.  whether  the  husband 
lived  abroad,  and  had  made  no  provision  for  her; 
which  were  not  proved  at  the  hearing. 

The  Court  will  not  permit  this  equity  of  the  wife  Andhus- 
to  maintenance  out  of  her  own  fortune  to  be  de-  julent  aa- 
feated  by  any  trick  or  contrivance  of  her  husband.  8>gnment' 

T/»i_        1^  .>r^.  ^  ,         x.Nt       r.i         will  not  de- 

ll, thereiore,  as  m  Cohner  v.  Colmer  (Jb\  he  (with  a  feat  wife  s 

view  of  desertinfir  her,  which  he  afterwards  carries  ^^®  ^  "**"' 

.    ®         '  tenance. 

into  effect)  make  a  fraudulent  conveyance  of  his  own 
and  her  property  to  pay  debts  where  there  are  none, 
or  a  conveyance  to  pay  debts  which  he  owes  (c),  the 
transaction  will  not  prejudice  her  right  to  main- 
tenance, but  the  Court  will  follow  her  property  into 
the  hands  of  the  trustees,  and  order  her  an  al- 
lowance suitable  to  her  fortune,  and  the  circum- 
stances of  her  husband,  although  it  may  be  neces- 
sary, in  order  to  effect  that  purpose,  to  have  resort 
to  part  of  his  property  so  vested  in  trust. 

Since  the  Court  will  appropriate,  as  it  has  been 
shown,  the  wife's  equitable  property  for  her  sup- 
port,  when  she  has  been  deserted  by  her  husband, 
and  obliged  to  leave  him  from  his  improper  conduct 
towards  her,  if  a  person  advance  her  money  for  her 


{a)  1 1  Vc8. 12,  23.      {b)  Mos.  113.      (c)  See  ante,  page  222« 
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maintenance,  under  the  above  circumstances^  the 
Court  will  repay  it  to  the  creditor  out  of  her  efitate. 
Thus  in  Gin/  v.  Pearkes  {a),  it  appeared  that  the 
wife  was  unprovided  for,  that  her  husband  went  to 
sea  and  totally  deserted  her,  that  after  going  to  sea 
and  returning,  he  did  not  cohabit  with  her,  nor 
afford  her  any  support ;  that  he  afterwards  went  to 
the  East  Indies^  and  had  not  since  been  heard  o^ 
and  that  it  was  unknown  whether  he  were  living  or 
dead.  It  also  appeared  that  A  had  madd  advances 
to  her  of  £30  a  year  during  the  above  period*  which 
were  her  only  support.  Application  was  made  to 
the  Court,  in  a  cause,  that  so  much  of  the  wife's 
stock,  standing  in  the  Accountant-General's  name, 
as  would  raise  ^f^lO,  might  be  sold,  and  the  proceeds 
paid  to  Af  in  satisfaction  of  his  debt ;  also  a  further 
sum  of  £50^  to  be  paid  to  the  wife,  and  that  the 
dividends  upon  the  remaining  fund  might  be  paid  to 
her  for  her  future  support  A  made  an  affidavit  that 
he  was  induced  to  make  the  advances  upon  the  faith 
of  being  repaid  them  out  of  the  above  property* 
In  granting  the  appUcation,  Lord  Eldon  thus  ex- 
pressed himself}  ^*  I  have  a  strong  impression  upon 
my  mind,  that  this  has  been  done;  and^  inde^ 
pendently  of  precedent,  I  think  the  Court  may  do 
it,  as  the  husband  deserting  his  wife,  leaves  her 
credit  for  necessaries,  and  would  be  liable  to  an 
action;  and  although  execution  could  not  be  had 
against  the  stocky  the  effect  might  be  obtained  or* 
cuitouslyy  as  he  could  not  relieve  himself  except  by 
giving  his  consent  to  the  application  of  this  fhnd.'' 
But— 


(a)  18  Ve».  196. 


f  . 
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I    3.  If  the  husband  be  willii^  and  o£fer  to  main- 

jtain  his  wife,  and  she^  without  sufficient  reason, 

^Aise  to  reside  with  him,  and  he  applies  for  the  in-l 

I  kerest  of  her  fortune,  although  she  may  resist  the  | 

I  japplication,  the  Court  will  order  payment  of  it  toll 

/him,  notwithstanding  he  decline  to  make  a  settleJj 

'  ment  upon  her  (a). 

Accordingly,  in'  Bullock  v.  Menzies(b\  Aj  the 
wife  of  JB,  being  intitled  for  life  to  the  interest  of  a 
considerable  som  of  money,  petitioned  the  Court  in 
9  cause  then  pending,  for  an  order  (which  was  made) 
for  payment  of  a  yearly  sum  out  of  such  interest,  for 
maintenance,  as  her  husband,  an  officer,  was  abroad 
with  his  regiment.  The  husband  afterwards  re- 
turned to  Englandf  and  petitioned  that  the  allowance 
should  be  paid  to  him ;  and  stated,  that  although  he 
was  willing  to  receive  his  wife,  she  re/used  to  live 
with  him.  This  petition  was  resisted  by  her ;  and, 
in  consequence,  the  order  upon  her  petition  was 
discharged.  The  wife  afterwards  presented  an- 
other petition  for  payment  of  the  same  allowance } 
which  was  discharged,  because  the  property  was  her 
husband's,  in  her  right,  who  was  desirous  to  sup- 
port her  and  himself*  with  the  fund,  and  was  only 
prevented  from  so  doing  by  her  refusal  to  live  with 
him. 

In  the  last  case  it  is  to  be  remarked,  that  no  mis- 
conduct whatever  was  imputed  to  the  husband ;  he 
had  not  used  his  wife  cruelly,  nor  deserted  her,  ex- 
cept so  far  as  he  was  obliged  to  leave  her  for  the 
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lEiMupon 

\h€r  righi  to 
enance 
Aere* 
tolive 

toiih  her  hui" 

band. 

But  her  im- 
proper re- 
fusal to  live 
with  her  hus- 
band>  will 
bar  her  right 
to  a  maiDte- 
nance  out  of 
her  own  pro- 
perty, and  he 
will  be  in- 
titled  to  re- 
ceive the  in- 
terest. 


(a)  4  Ves.  15—20.        (fi)  4  Ves.  798. 
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Wipe's  ^ake  of  serving  his  country.     He  had  a  right  there- 

ACTION.  fo^6  to  the  society  of  his  wife  upon  his  return  to 

-♦^  England,  as  also  to  all  those  benefits  which  the  law 

^rlig^o  gives  to  a  husbapd  in  the  property  of  his  wife.   The 

tuainteMnce  ^^^^  therefore,  had  no  reasonable  groundfor  refusing 

Jkfes  to  live  to  cc^abit  with  her  husband,  and  failed  in  making 

«^A  Aer  hus'  ^^^  ^  ^^^g  f^j.  ^jj^  interference  of  a  Court  of  Equity 

with  the  legal  rights  of  her  husband. 

Contra^  as  it  But  when  the  husband  is  originalb/  in  fault,  and 
if  he  was  the  <^liges  his  wife  to  leave  him,  then  whether  his  offer 
cause  of  her  ^q  receive  and  maintain  her  will  be  sufficient  to 

leaving  him, 

and  hS  offer  intkle  him  to  the  interest  of  her  properly  seems  to 
her  be  *i^ul  depend  upon  the  circumstances  of  each  case.  Sup- 
and  insin-  pose  the  Gourt,  upon  a  proper  case  of  abandonment 
^  *  or  cruelty  being  made  out  against  the  husband,  to 

upon  this  decree  to  the  wife  a  sufficient  maintenance  out  of 
P®"^^'  •  her  equitable  property,  and  afterwards  he  is  desirous 

in  sincerity,  to  the  satisfaction  of  the  Court,  to  be 
reconciled  to  her,  and  offers  to  receive  and  to  treat 
her  affectionately ;  but  she  refuses  to  accede  to 
such  offer,  and  to  return  to  him,  probably  such  a 
refusal  would  induce  the  Court  to  discontinue  her 
allowance  upon  «ome  such  principle  as  the  following: 
that  whilst  the  husband  disregards  his  duty  to  his 
wife,  and  ceases  to  protect  and  siq)port  her,  the 
Court  will  maintain  her  by  means  of  her  own  pro- 
perty within  its  jurisdiction ;  but  when  the  husband 
shows  real  penitence  and  a  desire  to  be  reconciled, 
and  is  anxious  to  return  to  his  duty,  and  to  make  all 
amends  in  his  power  for  his  past  misconduct,  if  his 
wife  be  perverse,  and  frustrates  those  good  inten- 
tions, the  Court  will  withdraw  its  protection,  and 
atop  her  allowance.     In  so  doing,  it  endeavours  to 
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promote  peace  and  reconciliation,  and  to  prev^t  a  Wife's 
perpetual  separation  between  man  and  wife  (a).  actioh. 

The  Court,  however,  will  not  8u£Per  the  wife  to  be      — ^- 
the  dupe  to  a  mere  oflfer  of  cohabitation  and  recCn-  f^  ri^^o 
ciliatioh  artfully  made  by  her  husband,  in  order  to  maintenance 
procure  the  interest  of  her  fortune,  and  to  obtain  a  j\uet  to  live 
discontinuance  of  the  allowance  made  to  her  for  a  ««*  ^  *•**- 

band. 

separate  maintenance.  

Accordingly  in  Watkyns  v.  Watkyns{b)  it  was  in 
evidence  that  the  husband  received  great  provoca- 
tion from  his  wife,  and  upon  his  remonstrance  that 
she  became  passionate  and  left  his  house,  that  he 
followed  and  intreated  her  to  return,  and  offered  to 
forget  every  thing  which  had  passed ;  but  it  may  be 
observed  that  this  offer  was  suspicious,  it  was  mo- 
mentary, immediately  after  she  had  left  him,  who,  it 
was  proved,  had  cruelly  treated  her.  It  was  probable 
that  the  offer  proceeded  from  other  motives  than  a 
sincere  desire  of  reconciliation;  besides,  the  husband 
had  commenced  the  ill  treatment  of  his  wife  before 
their  marriage,  by  deceiving  her,  in  causing  a  void     * 
legal  security  to  be  prepared  and  to  be  acc^ed  by 
iier,  when  she  had  intrusted  him  to  prepare  a  proper 
one,  for  securing  to  her  a  sum  of  money  in  the  event 
^f  her  being  the  survivor ;  and  his  conduct  upon 
her  refusal  to  accept  the  offer,  and  under  colour  of 
it,  was  immediately  afterwards  to  break  open  her 
cabinet  and  possess  himself  of  the  bond  which  he 
had  prepared  as  above.     Under  all  these  circum- 
stances of  suspicion,  it  is  presumed  that  the  evidence 
on  the  part  of  the  husband  did  not  influence  Lord 
Hardwicke,  for  he  made  the  wife  an  allowance  for 


(a)  See  Head  v.  riead,  3  Atk.  296.  (b)  2  Atk.  97. 
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WiFc'ft  nldntenance  out  of  her  fortune^  as  aipfiears  from  this 
ACTi<nr.        case  before  stated  (a). 

j^^TT^  And  in  Atherton  v.  N(meU(h\  the  husband  liad 

A-^/^552  also  begun  his  frauds  upon  the  wife  befort  the  mar- 
^S^^^^^^  riag^f  hy  inducing  her  to  many  him  upon  the  Jabe 
/kieitdim  representation  of  his  being  a  person  of  fortune, 
^^  Ai«f-  ^hen  in  fact  he  was  then  greatly  indebted,  and  was 

shortly  after  the  marriage  sent  to  prison,  where  she 

resided  with  him,  and  endured  severe  hardships, 
which  were  the  consequence  cf  her  marriage  solem- 
nised under  the  above  false  representation^    It  also 
appeared  that  the  husband,  after  liberation  from  his 
first  confinement,  was  again  sent  to  prison  for  a  con- 
siderable debt,  and  where  he  then  remained ;  that 
there  was  only  one  child  of  the  marriage  living,  and 
to  support  whoin  and  herself  she  was  put  to  great 
difficultieisi ;  that  her  husband  had  refused  to  con* 
tribute  to  their  support,  requiring  her  to  live  with 
him  in  prison,  or  to  be  at  his  mency  for  such  occa- 
sibnal  support  as  he  might  think  proper  to  bestow; 
and  that  from  his  behaviour  to  hcr,  as  well  as  on 
account  of  h6r  own  health,  she  was  c^aid  again 
to  live  with  him  in  prison.    Under  these  special  cir- 
cumstances the  Court  ordeted,  upon  cross  petitions 
presented  by  the  husband  and  wife,  (the  former  pray- 
ing that  the  interest  of  the  wife's  fortune  m^ht  be 
paid  to  him,  and  the  latter  for  an  allowance  for 
maintenance),  that  £50  cash  in  the  Bank  should  be 
paid  to  the  wife  for  her  separate  use,  and  directions 
Were  giv6n  to  a  Master  to  inquire  into  the  circum- 
stances and  situations  of  the  families  of  the  husband 


(a)  Page  276.        {b)  1  Cox*8  Refi.  2S9. 


otGr  fits  Wi^t  pertdnai  Estoia. 


with  a  view  to  a  settlement  of  her  for-  Wife's 

CH081S  IN 
ACTION. 


r  for  a  maiatenance ; — it  is  a  trite  ohserva-  , 
persons  appealing  to  a  court  of  justice  "'^  *^ 
nter  it  with  dean  hands,  i.  e.  they  must  he  nmntenanee. 
orthy  and  proper  to  receive  the  redress  Her  adultery 
y  seek ;  hence  it  follows,  that  if  the  wife  o'  eiopment 

I  guilty  of  gross  misconduct^  a  Court  of 

II  not  consider  her  to  be  a  person  intitled 
ection.    If,  therefore,  she  had  committed 

adultery,  or  had  eloped  from  her  husband  without  a 
auflScient  reason,  and  these  facts  were  properly  put 
in  issue  and  proved,  the  Court  would  remain  passive, 
and  not  interfere  at  her  suit  to  allow  her  a  mun- 
tenance  out  of  her  equitable  property  {<£). 


(a)  Vide  (upra,  p.  272. 
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CHAPTER  VIII. 

In  the  fifth  aod  sixth  chapters  it  was  shown  that 
marriage  was  not  an  absolute  gift  to  the  husband  of  his 
wife's  choses  in  action,  but  that  the  law  gave  him  the 
power  of  making  them  his  own»  either  by  receipt  or  by 
assignment  of  them  for  value,  or  by  a  release  of  them. 
There  yet  remains  to  be  considered,  under  the  same 
title,  another  mode  by  which  the  husband  may  acquire 
the  sole  and  absolute  interest  in  his  wife's  equitable 
choses  in  action,  whether  immediately  recoverable 
or  in  expectancy,  although  she  survive  him,  viz.  by 
making  a  valid  settlement  upon  her ;  which  subject  it 
is  proposed  to  consider  in  this  chapter  as  follows : — 

J.  Settlements  made  before  and  in  contemplation  qf 
marriage. 

1.  When  they  will  intitle  the  husband  to  his 
Wffe^s  choses  in  action,  although  she  be  ^ 
survivor;  and  when  he,  or  the  persons  daim- 
ing  under  him,  will  be  obliged  to  perform  his 
covenants  or  agreements,  in  order  to  intitle 
them  to  such  property. 

^.  Of  the  validity  qf  ante-nuptial  settlements 
against  purchasers  and  creditors  as  connected 
mih  the  husband*  s  title  as  a  purchaser  qfhis 
wift^s  equitable  property. 
11.  Settlements  made  after  marriage. 

I.  Their  effect  in  intitling  the  husband  to  his 
wi/e^s  choses  in  action  in  prejudice  to  her  title 
by  survivorship. 
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2.  Of  the  validity  qf  such  settlements  against  Husband'* 

TITLE  TO 

purchasers  and  creditors.     Under  which  title  wife's 


IN 


are  considered  the  settlements  that  arefrau'  choses 

^  ACTION  BY 

dulent,  and  also  such  qfthem  as  may  he  sup*  settle- 
ported  although  made  after  the  marriage,  ^^^ 
upon  ^  principle  qf  a  valuable  consideration,  marriage. 
III.  As  to  the  husbands  title  upon  surviving  his 

wife  to  such  personal  estate  as  by  settiement,  ^. 

was  limited  to  her  "  next  qfkinj*'  S^c. 


I.  Settlements  made  before  and  in  contemplation 
of  marriage* 

1.  The  husband  may  intitle  himself  to  all  his  in- 
tended wife's  personal  estate,  whether  in  possession 
or  in  action,  or  which  she  may  afterwards  acquire, 
by  becoming  a  purchaser  of  it  by  a  settlement  made 
upon  her  previously  to  and  in  contemplation  of  the 
marriage  (fl).  The  principle  is  equality,  viz.  that  as 
the  wife  has  consented  to  accept  a  certain  provision 
by  settlement,  so  her  husband,  in  consideration  of 
his  assent  to  it,  shall  be  intitled  to  receive  the  whole 
of  her  fortune. 

But  a  mere  settlement  upon  marriage  will  not  in- 
title the  husband  to  the  whole  of  his  wife's  fortune. 
There  must  be  an  agreement  for  the  purpose,  either 
expressed  or  implied;  for  if  the  stipulation  be  for  a 
jparf  only  of  her  property,  that  necessarily  excludes 
the  residue ;  or  if  the  agreement  extend  to  the  whole 
of  the  fortune  she  was  then  intitled  to,  her  husband 
will  not  be  intitled  to  any  personal  eslate  which  may 
accrue  to  her  during  the  marriage.     And,  it  is  pre- 


HuBband's 
title  to  his 
wife's  choses 
in  action  by 
settlement 
depends 
upon  his  ex- 
press or  im- 
plied con- 
tract to  pur- 
chase f hem. 


SembU,  that 
the adequacy 


(a)  For  a  form  of  such  a  settlement,  see  Vol.  ii.  Append.  No.  7. 
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of  the  provi- 
sion on  wife 
will  not  be 
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upon  this 
subject. 

The  cases 
considered 
and  com- 
menced en. 
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aumed^  that  adequacy  or  inadequacy  of  the  provision 
is  a  consideration  so  indeterminate  and  capricious, 
that  the  Court  will  not  take  that  circumstance  into 
consideration  when  nothing  appears  from  the  settle- 
ment of  my  agreement  or  contract  that  the  husband 
shouldt  itt  consideration  of  itt  be  the  purchaser  of,  or 
intided  to  the  whole  of  his  wife's  property,  or  what 
she  may  in  future  become  intitled  to  during  the 
marriage  (a)« 

It  is  conceived  that  the  cases,  or  at  least  the 
modem  ones,  authorise  the  above  conclusions.  I 
am  aware,  however,  that  in  Blots  v.  Hereford  (&),  a 
provision  by  settlement  was  made  for  the  wife,  and 
no  notice  was  taken  of  her  personal  estate^  and  yet  a 
decree  was  made  in  favour  of  her  husband's  repre- 
sentative, against  her  title  by  survivorship ;  the  hord 
Keeper  observing^  that  in  all  cases  where  there  was 
a  settlement  equivalent  to  the  wife's  portion,  it  was  to 
be  int^ided  that  the  husband  was  to  have  the  portion, 
although  there  were  no  agreement  for  the  purpose. 
But  this  decision  was  shaken  by  Lords  Commissioners 
Bathurst  and  Aston,  in  the  case  next  stated,  who  ob- 
served that  this  was  a  strange  report.  And  in  Druce 
V.  Denison  (c).  Lord  Eldon  said,  that  according  to 
the  modem  cases,  it  is  established  that  the  settlement 
to  be  the  purchase  of  the  wife's  fortune  must  either 
express  it  to  be  for  that  consideration,  or  the  con- 
tents of  the  settlement  altogether  must  import  that, 
and  plainly  import  it  as  much  as  if  it  were  eapressed. 
That  such  was  the  result  of  the  cases  upon  the  sub- 
ject, and  that  it  was  not  worth  while  to  consider  in 


(a)  2  Atk.  448.        {b)  2  Vern.  .501.        (c)  6  Ves.  395. 
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what  respect  the  oldw  cases  irere  unmtisfactpry;  m-  H^sbavd'ji 

TITLE  TO 

vohoing  inquiries  not  very  easy  to  execute.  wife's 

The  case  before  the  Lords  Commisdoners  was  to  chmes  in 
this  effect  (a)  :«~The  wife  was  iutltled  to  a  rent  bt  settle- 
charge  of  j£dOO  under  her  marriage  settlement,  i^qd  ^^^^ 
she  having  survived  her  first  husband,  took  another;  marriage. 
but  previoudy  to  the  second  marriage  a  settlement 
was  made,  by  which,  in  CKMHsideration  pf  such  iq- 
tended  marriage,  and  for  providing  and  settling  a 
competent  jointure  and  maintenance  for  her,  and 
for  making  a  proper  provision  for  the  children  of  the 
marriage,  certain  estates  were  conveyed  to  trustees 
for  those  purposes.    A  further  settlement  was  made 
by  the  husbapd  of  j£4000.    The  husband  died  before 
the  wife ;  ^t  which  time  an  arrear  of  ^1098  being 
due  in  reject  of  the  rent-charge,  a  question  arose, 
whether  the  wife  was  or  not  intitled  to  it  ?    And  it 
was  determined  in  her  &vour,  as  having  survived  her 
husband,  upon  the  principle  that  a  mere  settlement 
upon  marriage  was  insufficient  to  raise  a  gift  to  the 
husband  of  his  wife's  personal  estate,  but  that  in 
order  to  intitle  him  to  it  there  must  be  an  agreement, 
either  express  or  hnpUed. 

In  another  case  (b)  it  appeared  that  the  wife  had 
lands  of  the  value  of  J7OO,  and  also  <£500,  due  to 
her  upon  bond,  which  at  the  time  of  her  marriage 
remained  in  her  brother's  hands.  Her  husband,  be- 
fore their  marriage,  made  a  settlement,  and  in  con- 
sidera^ion  qf  a  considerable  Jbrttme  and  portion  with 
his  then  intended  wife,  he  granted,  &c.,  but  of  what 
partundafs  her  fortune  or  portion  consisted,  did  not 


(a)  Salwey  v.  Salwey,  Ambl.  692. 
Vin.  Abr.  p.  40,  pi.  11, 


{b)  Heaton  v.  Hasscll,  4 
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appear  by  the  setdement.  Hie  question  was,  whether 
the  bond  for  £500^  being  a  chose  in  actianj  and  not 
called  in  by  the  husband  during  his  life,- was  assets 
in  equity  to  satisfy  a  debt  of  the  husband,  the  wife 
having  enjoyed  the  benefit  of  the  settlement  made 
upon  her  out  of  the  husband's  estate,  and  which 
would  have  been  liable  to  the  demand  ?  It  was  in- 
sisted for  the  creditor,  that  if  the  bond  debt  had  been 
particularly  mentioned  as  part  of  the  consideration 
for  the  settlement,  there  would  have  been  no  doubt 
of  it  being  assets  of  the  husband ;  for,  in  equity, 
the  husband  is  a  purchaser  of  it  by  making  the  settle- 
ment ;  and  that  there  was  no  difierence  where  the 
consideration  was  general  of  the  wife's  portion,  espe- 
cially in  this  case,  where  she  had  nothing  but  lands 
besides  the  bond  for  ^00,  so  that  the  bond  must  be 
taken  as  the  consideration  of  the  settlement  (there 
being  none  other),  and  the  rather  in  favour  of  a  fair 
creditor,  who  otherwise  must  lose  his  debt,  and  if  no 
settlement  had  been  made,  might  have  had  a  satis- 
faction out  of  the  lands*  But  per  Parker^  Chancellor, 
"  The  case  is  so  very  clear  that  the  widow's  counsel 
need  not  to  argue  it.  In  this  case  creditors  cannot 
be  in  a  better  condition  than  the  executor  of  the 
debtor,  and  can  it  be  imagined  that  if  another  per- 
son had  been  made  executor  to  the  husband,  and 
such  a  person  had  filed  a  bill  against  the  wife  to  com- 
pel her  to  assign  this  bond,  that  the  Court  would  have 
decreed  for  the  executor  ?  What  the  law  gives  the 
husband  by  the  intermarriage  is  a  good  consideration 
for  making  a  settlement ;  but  the  husband's  making 
a  settlement  does  not  vest  in  him  the  choses  in  action 
of  his  wife,  unless  it  be  expressly  so  agreed  between 
the  parties,  and  that  appears  to  be  part  of  the  con- 


Sect.  1.]    over  his  Wife^ s  personal  Estate.  289 

sideration  of  the  settlement,  for  then  the  hiisfoand  is  Husband's 
a  purchaser,  and  well  intitled  to  them  in  a  Court  of  "^^^^J^ 
Equity.     His  Lordship,  therefore,  decreed  that  the  choses  in 

ACTION" 

£500  secured  by  the  bond  were  not  liable  to  the  de-  by  settle- 
mand  of  the  husband's  creditor.     A^cain,  me^t  be- 

,  /.t.  FORE  UAK" 

The  husband,  having  no  property  of  his  own,  by  riage. 
an  obligation  given  by  him  to  trustees,  reciting  that 
his  intended  wife* s  Jartwie  amounted  to  about  £500, 
agreed  to  pay  to  her  annually  ^10  for  her  separate 
use,  and  that  if  he  survived  her  she  should  have  the 
power  to  dispose  by  will  of  <£100,  her  wearing  ap- 
parel, watch,  rings,  and  jewels;  but  if  she  happened 
to  be  the  survivor,  then  he  stipulated  to  leave  her 
^200,  and  all  her  wearing  apparel,  &c.  to  be  at  her 
sole  disposal,  and  for  better  securing  the  premises 
he  agreed,  upon  request,  to  settle  lands  of  the  yearly 
value  of  <£12.  The  wife  being  intitled  to  a  debt  of 
^6200,  secured  by  bond  given  to  her  dum  sola,  the 
question  was,  between  the  surviving  wife  and  the 
residuary  legatee  of  the  husband,  whether  this  bond 
debt,  as  a  chose  in  action,  and  not  reduced  into  pos-  . 
session  by  the  husband,  was  the  property  of  her,  or 
of  the  residuary  legatee  ?  And  Lord  Talbot  deter- 
mined in  favour  of  the  latter  (a). 

It  must  be  remarked  upon  the  above  case,  that  the 
husband  settled  nothing  of  his  own,  the  provision 
was  entirely  out  of  the  wife's  property,  and  she 
agreed  to  take  a  part  of  it  in  certainty,  rather  than 
to  run  the  risk  of  losing  the  whole  by  her  husband's 
receipt  of  it  during  the  marriage.  Here,  therefore, 
was  a  contract  between  them  to  divide  her  fortune  in 


(a)  Adams  y.  Cole,  Forrest.  168. 


VOL.  I. 
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manner  before  mentioned,  so  that  the  husband  be- 
came the  purchaser  of  the  bond  debt  for  .£200. 

In  another  case  (a),  a  woman  at  the  time  of  her 
marriage  was  intitled  to  £300  as  a  portion  in  her 
brother's  hands,  secured  by  his  bond :  a  settlement 
of  a  farm  was  made  upon  her  for  her  jointure  by  the 
husband's  father  and  grandfather,  which  settlement 
was  expressed  to  be  made  in  consideration  qf  £100 
paid  to  the  grandfather  as  the  wife's  marriage  por- 
tion, which  was  accordingly  paid  by  the  brother. 
Question,  whether  the  wife,  surviving  her  husband, 
was  intitled  to  the  remainder  of  the  bond  debt?  And 
the  Chancellor,  on  appeal  from  the  Rolls,  was  of 
opinion  in  favour  of  the  wife,  unless  it  appeared 
upon  a  trial  at  law,  which  was  directed,  that  the 
husband  was  intitled  by  agreement  to  the  remain- 
ing J200. 

This  case  is  clearly  distinguishable  from  Adams  v. 
Cok:  there  it  appeared  from  the  recital  that  the 
xvhok  of  the  wife's  fortune  was  the  subject  of  agree- 
ment ;  here  it  is  apparent  that  the  husband  stipulated 
for  no  more  of  it  than  j^lOO,  so  that  it  remained  as 
if  no  settlement  upon  the  wife  had  been  made. 

The  following,  although  a  particular  case,  still 

establishes  what  has  been  before  stated,  that  contract 

« 

or  agreement  is  necessary  to  intitle  the  husband  to 
his  wife's  choses  in  action. 

Upon  the  marriage  of  A  with  JB,  his  wife,  a  settle* 
ment  was  made  in  consideration  of  the  marriage, 
and  as  well  of  the  then  present  fortune  and  portion 
of  Bt  as  the  covenants  therein  after  contained  to 
be  performed,  and  for  settling  a  competent  jointure 


(a)  Cleland  v.  Cleland,  Pre.  Ch.  63. 


Sect.  lO     ever  his  fVi^s  penomU  Estate.  2! 

upon  B.    One  trf  the  covenants  was  by  C,  B's  mo-  Husband 
ther,  that  she  would  pay  to  A  <f200,  as  an  addition  ",^p"s^** 
to  B*8  fortune.    The  other  covenant  was  with  B's  cmosks  m 
trostees,  that  C  would,  for  the  consideration  afore-  by  settli 
said,  during  her  life,  or  by  her  will,  give  or  be-  "^^"^  '^ 
queath  to  her  daughter  B,  her  executors  or  admim-  riage. 
stratorSy  or  some  child  or  children  qfB,  money  or  lands      ^*~ 
equal  to  what  C  should  give  to  her  other  children. 
C  lefl  her  a  legacy  and  appointed  her  executrix.' 
Part  of  Cs  residuary  estate  came  to  B  by  lapse,  and 
B  survived  A,  her  husband.    Question,  whether  the 
surplus  of  Cs  estate  that  arose  either  by  bequest, 
under  Cs  will,  or  by  accidental  intestacy,  as  by  lapse, 
survived  tp  the  wife,  or  belonged  to  the  husband  ? 
which  depended  upon  this,  whether,  under  the  above 
settlement,  A  was  to  be  considered  as  a  purchaser  of 
B's  chases  in  action  which  she  might  become  intitled 
to  during  the  marriage.     And  by  Lord  Hardwicke, 
"  The  case  and  the  settlement  are  very  particular. 
The  consideration  is  not  merely  the  marriage  and 
present  portion,  but  further  also  the  covenants  con- 
tained in  such  settlement.     If  the  additional  <fS0O 
in  the  first  covenant  had  not  been  paid  at  the  hus- 
band's death,  his  executors  would  be  intitled  to  it. 
The  other  covenant  is  very  particular,  and  differs 
from  the  former  as  to  the  covenantees  as  well  as  to 
the  persons  to  whom  to  be  lefl.     Here  it  is  not  only 
to  the  wife,  but  also  to  any  child  of  the  marriage. 
How,  then,  can  I  say  that  by  this  covenant  the  hus- 
band is  apurciiaser?    The  mother  might  have  left  it 
to  the  separate  use  of  the  wife,  or  to  any  children  of 
the  marriage,  which  would  have  been  a  performance 
of  the  covenant,  so  that  It  is  not&  covenant  inserted 
for  the  ben^t  of  the  kttsband,  but  of  the  daughter, 
v2 
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and  the  issue  of  the  marriage.  Since,  then,  she 
might  have  left  it  in  this  manner,  and  has  left  part  to 
her  daughter,  and  the  other  part  has  come  to  the 
daughter  by  accident,  and  no  contract  to  give  the 
husband  a  certain  right  in  this  at  all,  it  must  be  con- 
sidered on  the  foot  of  a  general  legacy  to  the  wife, 
abstracted Jrom  the  contract,  not  such  as  the  husband 
would  be  intitled  to  in  all  events  by  way  of  contract, 
but  such  as  must  go  by  the  general  rules  of  law  and 
equity  by  survivorship,  according  to  which,  what  the 
husband  had  reduced  into  possession  will  go  to  his 
executors,  and  the  rest  will  survive  to  his  wife  («).** 
In  Burdon  v.  Dean  (i),  the  wife  being  intitled  t<J 
«£  1000  under  her  father's  marriage  settlei»ent,  it  was 
prior  to  her  marriage  settled  thus ;  ^500  of  it  were  to 
be  paid  to  the  husband,  and  the  residue  to  be  settled 
upon  herself  and  children.  The  wife  being  intitled 
to  other  property,  no  notice  was  taken  of  it  in  the 

* 

settlement.  The  husband  having  become  a  bank- 
rupt, the  question  was,  whether  she  was  intitled  to  a 
provision  out  of  such  other  property  as  against  the 
assignees,  or  was  barred  by  the  provision  made  for 

m 

her  by  the  settlement?  And  LordAlvanley  decided 
that  the  settlement  did  not  bar  her  right  to  a  pro- 
vision out  of  her  other  property.  The  reason  must 
have  been,  that  ^1000,  part  only  of  the  wife's  fortune, 
were  in  contemplation  of  the  parties  when  the  settle- 
ment was  made ;  so  that  there  was  no  contract  or 
agreement  that,  in  consideration  of  the  husband  relin- 
quishing his  legal  power'over  £500,  part  of  such  for- 
tune, he  should  be  intitled  as  a  purchaser  to  all  the 
residue  of  it,  but  to  the  £500  only,  remainder  of  the 


{a)  Garforth  v.  Bradley,  2  Ves.  sen.  675.        {b)  2  Ves.  jun.  607. 


Sect.  1.]     over  his  Wife* s  personal  Estate. 

£\QQO  to  which  the  wife  was  intitled  under  her 
father's  settlement  as  above. 

In  the  case  of  Lady  Elibank  v.  Montolieu  (a),  be- 
fore stated  (A),  it  appeared  that  the  settlement  was 
not  intended  to  make  the  husband  a  purchaser  of  his 
wife's  future  property,  the  provision  made  in  it  for 
her  being  upon  the  expectation  that  from  circum- 
stances to  occur  in  the  family  there  would  be  an 
opportunity  for  doing  better  for  her  at  a  future 
period.  The  wife,  therefore,  having,  after  the  settle- 
ment, become  intitled  to  a  considerable  share  of 
personal  property,  the  Court  ordered  at  her  suit 
an  additional  provision  to  be  made  for  her  and  her 
children. 

In  Druce  v.  Denison  (c),  Lord  Eldon's  opinion 
coincided  with  the  decision  of  the  Master  of  the 
Rolls,  in  Burdon  v.  Dean^  and  his  Lordship  deter- 
mined that  a  settlement  by  the  husband,  on  his 
marriage  with  his  wife,  in  the  event  of  her  surviving 
him,  of  considerable  sums  in  government  securities 
for  her  own  use,  with  a  covenant  to  secure  to  her  an 
annuity  for  her  life,  did  not  intitle  the  husband  to 
her  choses  in  action  to  which  she  was  then  intitled, 
as  the  settlement  expressed  or  imported  no  agree- 
ment that  by  making  such  provision  he  should  have 
them,  consequently  they  survived  to  her,  outliving 
her  husband.  But  he  having  by  his  will  made  be- 
quests in  her  favour,  and  treated  her  choses  in  action 
as  his  own,  and  bequeathed  them  as  such,  as  appeared 
from  his  books  and  certain  jp^^per^  which  were  given 
and  admitted  in  evidence,  the  question  terminated 
in  that  of  election^  so  as  to  put  the  widow  to  elect 
whether  she  would  give  up  her  choses  in  action,  and 
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(a)  5  Ves.  737.         (A)  Ante,  p.  258.  (c)  6  Ves.  385, 
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Husband's  take  under  the  will,  or  whether  she  would  surrender 
wiF£^8^°  her  benefits  under  that  instrument,  and  retain  her 
cHosEs  iBT     own  property. 

ACTION 

BY  SETTLE-  Auother  case  upon  this  subject  is  Mitford  v.  Mit- 
MENT  BE'      fQj^^  ffj\  .  there  it  appeared  from  the  settlement,  that 

FORE  MAR-  , 

RiAGE.  the  wife  had  given  up  to  her  husband  a  considerable 

part  of  her  fortune,  who  in  consideration  of  such 
fortune  covenanted  to  make  a  provision  for  his  wife 
and  children  :  and  Sir  William  Grant  said  (what  has 
been  proved  by  the  above  authorities),  that  the  mere 
fact  of  a  settlement  is  not  evidence  that  the  husband 
became  a  purchaser  of  all  the  fortune  that  might 
afterwards  come  to  the  wife,  that  the  settlement  in 
the  cause  appeared  to  be  in  consideration  of  her 
fortune  as  specified  and  described  in  the  deed  itself, 
part  of  which  was  settled  and  part  paid  to  the  hus- 
band, so  that  he  could  not  be  considered  a  purchaser 
of  any  thing  more  than  the  fortune  she  then  had. 

Consistently  with  this  doctrine,  his  Honour  de- 
cided the  case  of  Carr  v.  Taylor  (b):  there  the  con- 
sideration of  the  settlement  was  expressed  to  be  the 
portion  or  fortune  which  the  husband  would  have  or 
receive  upon  his  marriage.  The  wife  afterwards  be- 
came intitled  to  a  share  in  the  residuary  estate  of 
an  intestate,  part  of  which  consisted  of  a  bond  debt 
due  from  the  husband  and  his  father.  The  husband 
having  become  a  bankrupt,  the  question  was,  whe- 
ther the  wife  was  intitled  to  an  additional  settlement 
out  of  the  property  accrued  to  her  after  the  date  of 
her  marriage  settlement ;  which  could  not  be,  if,  by 


'  (a)  9  Yes.  89.  (fi)  10  Ves.  574.  See  Bereeford  v.  Hobson, 
1  Madd.  371 ;  also  the  older  cases  upon  this  subject,  Adams  y. 
Pierce,  3  P.  Will.  11.  March  v.  Head,  3  Atk.  720,  and  Tomkyns 
V.  Ladbrokc,  2  Ves.  sen,  591 . 


Sect.  1.]    wer  his  Wife^s  personal  Estate.  28ft 

such  settlement,  the  husband  had  purchased  for  his  Husband's 
own  benefit  all  subsequent  property  to  which  his  ^i^e^s 
wife  might  become  intitled  during  the  marriage,  choses  ih 
The  Master  of  the  Rolls  decided,  that  as  the  settle-  by  sbttle- 
ment  might  be  construed  to  mean  either  the  fortune  ^^^'^  "" 

^  ^  FORE  MAR- 

which  the  husband  would  actually  receive  at  the  riagb« 
moment  of  the  marriage,  or  the  rights  he  would  ^ 
IK^quire  by  the  marriage,  and  as  the  latter  intention 
was  neither  expressed  nor  clearly  imported  in  such 
settlement,  its  operation  should  be  confined  to  the 
wife's  property  at  her  marriage ;  so  that  her  husband 
was  not  a  purchaser  of  her  afler-acquired  personalty, 
and  consequently  that  she  was  intitled  against  his 
assignees  to  an  additional  settlement  out  of  it. 

The  several  cases  last  stated  appear  to  establish 
the  following  propositions : — 

That  a  settlement  made  before  marriage  in  consi-  Deductions 
deration  of  the  wife's  fortune,  without  saying  more,  ^<JJJe  cases, 
intitles  the  husband  to  all  her  then  personal  property,  i.  A  mere 
and  not  to  such  which  afterwards  accrues  to  her.        i^jji^  the 

That  if  a  part  of  her  fortune  only  appear  to  be  husband  to 
stipulated  for,  the  residue  which  she  then  has,  or  aul^e  wife's 
what  may  afterwards  accrue  to  her,  will  not  belong  '^  P'o- 
to  the  husband. 


pert; 


"3. 


part 


But  when  it  appears  from  the  settlement,  that  it  ^^  ^  *^' 
was  the  agreement  between  the  parties,   that  he  his  title  wiU 
should  not  only  have  his  wife's  then  present,  but  all  ^^^^  bey^d 
her  subsequently  acquired  personal  estate,  he  will  the  contract. 
in  such  cases  be  intitled  to  the  whole  under  the  tract  be  for' 
inarriaire  contract  (a).  the  whole, 

^  ^  ^       the  husband 

And  that,  in  instances  when  any  of  the  wife^s  will  be  in- 
titled  to  her 
then  and  sub- 

(a)  See  an  agreement  to  that  effect^  contained  in  the  fomi  of  tlie  accruing 
settlement,  No.  7.  in  append,  vol.  ii.  property. 
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choses  in  action  are  not  purchased  by  the  husband 
by  settlement,  they  will  be  subject  to  her  rights  of 
survivorship,  and  of  provision  by  settlement,  which 
have  been  before  considered. 

It  must  however  be  noticed,  that  when  the  hus- 
band is  a  purchaser  by  settlement  of  his  wife's  choses 
in  action^  if  the  provision  for  his  wife  and  children 
be  executory,  i.  e.  resting  upon  his  covenant,  then 
neither  he  nor  his  assignees  will  be  intitled  to  re- 
cover them  in  equity,  until  they  have  specifically 
performed  the  stipulations  in  the  settlement:  but 
upon  this  subject  the  following  distinction  seems  ne- 
cessary to  be  attended  to ;  viz.  that  if  the  covei^ant 
be  future  and  contingent,  as  that  his-  executors 
should,  after  his  death,  if  his  wife  survived  him, 
pay  to  her  a  sum  of  money,  there,  as  the  act  to  be 
done  in  performance  of  the  covenant  is  contingent, 
and  may  never  happen,  and  his  right  to  her  choses 
in  action  by  purchase  under  the  settlement  is  im- 
mediate and  absolute,  the  Court  cannot  postpone 
his  title  to  receive  them  until  he  perform  such  an  act 
as  he  engaged  to  do  by  such  a  covenant  (a).  But 
when  the  husband's  covenant  to  pay  or  settle 
amounts  to  a  present  and  certain  obligation,  as  to 
do  the  act  immediately  or  at  a  fixed  period,  then 
the  wife  has  a  Uen  upon  her  own  property  for  the 
consideration  agreed  to  be  given  by  the  husband  for 
its  purchase,  which  must  be  paid  or  settled  before 
the  Court  will  take  from  her  such  property  (J). 

We  shall  now  proceed  to  the  subject  of  the  vali- 
dity of  on/e-nuptial  settlements  against  creditors  and 
purchasers ;  which  is  a  requisite  consideration,  since 


(tf)  Basevi  v.  Serra,  14  Ves,  313. 
9  Ves.  96. 


{b)  Mitford  v.  Mitford, 


Sect.  1.]    over  his  Wife's  personal  Estate. 

if  the  settlement  provision  made  by  the  husband  be 
taken  away  from  his  wife,  his  title  purchases  to  her 
equitable  property  must  fail,  and  her  rights  in  her 
own  choses  in  action  will  remain  the  same,  in  regard 
to  him,  as  if  no  such  settlement  had  been  made. 

2.  With  respect  to  the  validity  of  ante-nuptial 
settlements  against  creditors,  &c.,  it  is  decided  that 
a  settlement,  bondjide  made  before  and  in  contem- 
plation of  marriage,  is  good  not  only  against  the 
husband,  but  against  his  creditors  and  subsequent 
purchasers.  The  efficacy  of  the  consideration  of 
marriage  is  strongly  demonstrated  in  the  following 

case: — 

A^  previously  to  and  in  contemplation  of  his  mar- 
riage with  -B,  and  in  order  to  make  a  provision  for 
himself  and  wife,  and  with  a  view  of  withdrawing 
out  of  ihe  reach  of  his  creditors  a  considerable  part 
of  his  property,  transferred  at  various  times  before 
the  marriage  into  her  name  several  sums  of  stock, 
and  invested  monies  in  her  name ;  all  of  which  were 
stated  not  to  have  been  his  own  property,  but  that 
of  other  persons  who  had  employed  him  as  a  stock- 
broker,  and  that  the  fact  was  well  known  to  B.  The 
marriage  took  place  in  the  year  1805,  and  between 
that  year  and  1802  preceding,  various  transactions 
took  place  between  them  by  deeds  and  settlements, 
containing  (as  it  was  alleged)  false  statements  of 
property  belonging  to  B  (which  in  fact  never  did 
belong  to  her),  with  the  intent  to  defeat  the  hus- 
band's creditors ;  and  that  with  the  like  view,  sums 
in  stock,  amounting  to  J6200  annuities,  were,  in 
the  settlement  made  shortly  before  the  marriage, 
recited,  contrary  to  the  truth,  as  belonging  to  her, 
and  the  same  with  other  property  were  settled  to 
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her  separate  use  for  life,  with  an  absolute  power 
of  disposition.  B  having  survived  her  husband, 
his  creditors  attempted  to  defeat  the  above  trans- 
actions and  settlement  upon  the  ground  of  fraud,  but 
which  was  not  proved  and  was  denied  by  JB. — Sir 
WiUiam  Grant  (the  then  Master  of  the  Rolls)  de- 
cided against  the  creditors,  because  it  was  imma- 
terial whether  the  stock  was,  as  recited,  purchased 
with  the  wife's  money  or  not ;  for,  if  it  were  the 
husband's,  he  had  a  right  to  settle  it  in  contem- 
plation of  marriage,  which  settlement  could  not  be 
defeated  by  his  creditors ;  and  that  the  fact  of  his 
being  indebted  at  the  time,  and  of  B  knowing  it, 
would  not  affect  the  validity  of  the  settlements : 
And  his  Honour  thought,  that  the  mis-recital  of 
the  property  being  the  wife's,  when  it  was  her  hus- 
baad's,  did  not  necessarily  imply  fi*aud,  since  he 
might  choose  to  adopt  that  mode  in  giving  her  the 
property  {a). 

Fraud,  however^  will  vitiate  an  ante-nuptial  settle- 
ment ;  and  we  shall  consider  the  subject  when  real 
estates  of  the  husband  are  settled  upon  his  wife  in 
consideration  of  his  being  intitled  to  receive  her 
equitable  property. 

The  statute  of  the  27th  of  Elizabeth  (b)  avoids 
conveyances  of  lands,  tenements,  and  hereditaments 
against  subsequent  purchasers  for  a  valuable  con- 
sideration, when  a  general  power  of  revocation  is 
reserved  to  the  settlor.  And  it  was  holden  in  SL 
Saviour^s  case(c),  that  notwithstanding  the  consi- 
deration of  marriage  was  a  good  consideration,  yet 


(a)  Campion  v.  Cotton,  17  Ves.  263. 
{<^  Lane,  21,  22. 


(d)  Chap.  4.  sect.  5. 


Sect.  1.3    over  his  Wifi:^ s  personal  Estate. 

if  a  power  of  revocation  were  annexed  to  the  settle- 
ment, it  was  void  against  strangers. 

Hence  it  appears,  that  if  such  a  power  be  con- 
tained  in  an  ante-nuptial  settlement  of  real  property, 
it  will  be  void  against  a  subsequent  purchaser ;  and 
the  effect  will  be  the  same,  although  the  husband  had 
released  or  extinguished  his  power  before  he  made 
the  subsequent  sale  (a).  But  the  statute  merely 
extends  to  "  lands,  tenements,  and  hereditaments/* 
and  not  to  personal  estate. 

Ilie  valuable  consideration  mentioned  in  the  act 
need  not  to  be  money.  If,  therefore,  a  person  give 
up  a  ri^A^which  he  had  for  the  property,  such  sur- 
render would  be  a  valuable  consideration  within  the 
statute  (J). 

When  the  power  of  revocation  is  not  general  and 
unqualified,  but  the  exercise  of  it  is  made  to  depend 
upon  the  consent  of  other  persons,  then  if  such 
persons  be  in  the  interest  or  under  the  control  of 
the  settlor,  the  settlement  will  be  void  against  a 
subsequent  purchaser,  as  in  Lavender  v.  Blackstone 
(c).      There  the  husband  reserved  to  himself  a 
power  to  make  leases  of  all  or  any  part  of  the  pre- 
mises, with  the  consent  6f  A  and  JB,  trusteies  of  his 
own  nomination,  for  any  number  of  years,  with  or 
without  rent ;  and  the  Court  held  the  reservation  to 
be  fraudulent,  by  enabling  him  to  defeat  the  settle- 
ment in  toto  ;  the  restriction  being  nothing,  as  the 
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(a)   S  Rep.  83>  and  Bullock  v.  Home,  Moor's  Rep.  617.  S.  P. 
(6)  Hill  V.  Bishop  of  Exeter,  2  Taunt.  69^83,  and  Ward  v.  Shallet, 
2  Ves.  sen.  17.        (0)  2  Lev.  146. 
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trustees  were  of  the  settlor's  own  appointment,  and 
therefore  to  be  presumed  to  act  according  to  his 
wishes. 

But  if  the  exercise  of  the  power  be  made  to  de- 
pend upon  the  consent  of  persons  not  in  the  interest 
or  under  the  control  of  the  settlor,  the  settlement 
will  be  valid  against  a  subsequent  purchaser,  as  it 
was  determined  in  BuUer  v.  Waterhome  (a) ;  because 
such  a  case  is  not  considered  within  the  meaning  of 
the  statute,  the  settlor  not  having  the  sole  power  of 
defrauding  the  purchaser  by  the  exercise  of  the 
prior  reserved  power.  Hence  the  usual  powers  in 
settlements  to  revoke  the  uses  or  trusts  of  the  lands, 
for  the  purposes  of  sale  and  exchange,  with  a  direc- 
tion that  the  money  should  be  paid  to  the  trustees 
to  be  reinvested  (J),  will  not  avoid  the  settlement 
against  a  subsequent  purchaser  of  the  husband. 
Neither  are  powers  Ixm&Jide  reserved  to  charge  sums 
of  money  upon  the  estate  within  the  letter  or  meaning 
of  the  statute  (c). 

We  must  except,  however,  such  powers  of  charging, 
&c.  as  are  reserved  fraudulently,  as  when  the  husband 
retains  or  reserves  to  himself  so  large  an  interest  or 
power  over  the  property  as  to  show  the  motive  of 
the  transaction  to  have  been  to  defeat  creditors  or 
purchasers,  for  in  such  cases  those  powers  will  be 
considered  as  amounting  in  effect  to  a  power  of  re- 
vocation, and  therefore  invalidate  the  settlements 
containing  them  (rf). 


(fl)  3  Keb.  751.  Jones,  94.  (6)  Doe  v,  Martin,  4  Term 

Rep.  39.  (c)  Jenkins  v.  Keyniis,  1  Lev.  150 — 152. 

(d)  3  Keb.  5S7.    1  Atk.  16. 


Sect.  2.]    over  his  Wife's  personal  Estate. 

Thus,  in  Tarback  v.  Marhury  (a),  the  defendant 
having  reserved  to  himself  a  power  during  his  life, 
to  grant,  alien,  or  otherwise  dispose,  at  his  will  and 
pleasure,  of  the  estate  comprised  in  the  deed ;  the 
Court  held,  that  as  the  defendant  might  have  charged 
it  to  the  full  value,  the  reservation  amounted  in 
effect  to  a  power  of  revocation,  and  therefore  that 
the  settlement  was  fraudulent. 

But  it  appears  from  the  case  of  Jenkins  v.  Kej/mis 
(^),  before  referred  to,  that  if  such  a  power  to  charge 
the  property  be  fairly  reserved,  and  from  the  magni- 
tude  of  the  sum  when  compared  with  the  value  of 
the  estate  no  presumption  of  fraud  arises,  it  will  not 
defeat  the  settlement  at  the  instance  of  a  purchaser 
or  creditors. 

The  subject  next  proposed  to  be  considered  was, 

II.  Settlements  made  after  marriage. 

1.  The  settlements  which  have  been  under  con- 
sideration were  those  only  that  were  made  previously 
to  marriage,  at  a  period  when  the  parties  were  able 
to  contract  with  each  other.  If,  then,  as  it  has  been 
shown,  actual  agreement  or  contract  be  necessary  to 
give  to  the  husband  his  wife's  choses  in  action,  in 
consideration  of  the  provision  made  by  him  for  her, 
it  appears  to  be  a  necessary  consequence,  that  a 
settlement  made  after  the  marriage  by  the  husband 
upon  his  wife,  even  upon  an  accession  of  fortune  to 
her  (not  given  to  her  separate  use  and  disposition), 
'where  the  transaction  is  between  themselves  onhfy  and 
no  father,  guardian,  or  Court  acts  for  her,  will  not 
constitute  the  husband  a  purchaser  of  such  additional 
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Husband's    fortune,  but  the  wife's  title  by  survivorship  will 

TITLE  TO  ^  m: 

wife's  prevail. 

ACTION  BY  '^^^  ^  Lannoy  v..  Duke  and  Duchess  ofAthol  (a), 
SETTLE-  it  appeared  that  the  husbaud»  by  a  second  settlement, 
mar^iagbT  ™2ide  during  the  marriage,  in  consideration  of  a  large 

sum  of  money  to  which  the  wife  became  intitled 
upon  her  father's  death,  in  addition  to  securing  a 
rent  charge  to  her  included  in  the  first  settlement, 
provided  £  6000  for  the  portions  of  daughter»  iif 
default  of  issue  male,  so  that  there  was  no  provision 
for  the  wife  other  than  what  she  was  intitled  to 
under  the  first  settlement*  The  wife  having  sur- 
vived her  husband,  the  question  was,  whether  the 
second  settlement  intitled  his  representatives  to  the 
accessional  fortune  of  the  wife  ?  And  Lord  Hard- 
wkke  decided  that  it  did  not,  first,  because  there  was 
in  fact  no  additional  provision  made  for  her  by  it, 
and  that  the  portions  for  daughters  had  nothing  to 
do  with  the  general  rule  of  a  settlement  equivalent 
to  the  fortune  the  father  had  with  the  mother.  And, 
secondly  and  chiefly,  as  his  Lordship  expressed  him- 
self, because  there  was  no  contract  on  the  part  of  the 
wife,  who  was  fierself  incapable  qfcontracHng^  and  had 
neither  father  nor  guardian  to  contract  for  hen 

It  is  true  that,  in  Sykes  v.  Meynal  (b\  the  second 
husband,  after  marriage,  made  a  settlement  upon 
his  wife,  and  Sir  Thomas  Clarke  decreed,  that  her 
husband  was  intitled  by  it  to  a  mortgage  debt  owing 
to  her,  and  not  reduced  into  possession  during  his 
life,  although  she  was  the  survivor.  His  Honour 
referred  to  two  cases  as  warranting  the  decree,  one 


(a)  2  Atk.  448.  Ed.  bj  Sanders.  {b)  1  Dick.  S68. 
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of  which  was  that  of  Lannoy  v.  AthoU  lust  stated,  but  Husband's 

TITX«E  TO 

which,  it  is  presumed,  has  a  contrary  tendency,  wipe's 
The  other  case  was,  Jones  v.  Marsh  (a\  which  seems  c«^ses  in 

'  ...  ACTION  BY 

to  be  equally  inapplicable,  the  question  in  it  being,  settle- 
tip/  whether  the  wife  could  contract  with  her  hus-  ^j^^^^H^ 
band  to  pass  to  him  her  choses  in  action,  but  whether      .  ^ 
a  settlement  upon  her  in  consideration  of  an  addi- 
tional fortune  coming  to  her  from  her  mother,  was 
or  was  not  valid  against  subsequent  creditors  of  the 
husband.     It  is  therefore  presumed,  that  notwith-  But  such  a 
standing  Sykes  v.  MeynaU  a  settlement  (ifter  marriage  '^^f  t™^"|.  j 
will  not  bind  the  wife,  or  intitJ^  her  husband  to  her  if  the  wife, 
choses  in  action^  except  such  settlement  be  confirmed  8^^,^^^^ 
by  her  after  her  husband's  death  (which  will  be  con-  confirm  it, 
sidered  in  a  subsequent  part  of  this  work),  or  unless  guardian,    ' 
it  be  confirmed  under  a  decree  in  equity  during  his  trustee,  of 

the  wife  oe 

life,  or  another  settlement  directed  and  approved  of,  pany  to  it, 
or  except  the  contract  were  between  the  husband  ^^  j  ^f 

*  made  by 

and  her  father,  or  guardian,  or  trustee  acting  for  decree  of 
her,  and  the  transaction  were  bond  fide  and  equi-     ®  Court, 
table. 

The  principle,  I  apprehend,  is  a  general  one,  and  Thefounda- 
not  applicable  to  the  particular  case.     It  is  this,  JlTrj^^^® 
that  considering  the  relation  between  man  and  wife,  protect  the 
and  the  opportunities  which  he  has  of  practising  ^^^^"^^ 
upon  her  affection  and  fears,  so  as  to  take  undue  advantage 
advantage,  the  law  throws  around  her  a  shield  of  otherwise  be 
protection,  and  disables  her  from  contracting  per-  Jf^®?^f^®^ 
sonally  with  him  relative  to  her  property,  except  band, 
according  to  the  forms  which  it  has  prescribed  (6). 
-  This,  however,  must  be  confined  to  cases  where  and  is  con- 
the  wife  is  not  placed  in  the  character  of  2Lfeme  sole  ^^^^^^ 

_^ -.        .    wife  is  not  a 

Jeme  sole  in 
respect  of 
herproperty. 


(a)  Forrest.  64. 


{b)  See  2  Ves.  sen.  17. 
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Husband's    in  relation  to  her  property,  for  in  that  character  (as 

wife's  ^^  will  ^^  afterwards  shown),  she  may  dispose  of  it  as 

cHosEs  IN     she  thinks  proper,  and  contract  concerninir  it  with 

ACTION  BY 

SETTLE-        her  husband,  for  his  and  her  benefit,  as  she  pleases, 

marwage'^  subject  to  questions  of  validity  as  to  imposition,  &c. 
»^        as  arise  on  the  like  transactions  between  man  and 
man  in  general. 

To  such  the  wife's  power  only,  it  is  presumed  that 
Lord  Eldon^%  observation  applies  in  Lady  ArundeU 
V.  Phipps  (a).  In  which  case  his  Lordship,  alluding  to 
that  of  Dewey  v.  Bayntun  (J),  said,  "  From  the  only 
account  I  have  had  of  this  case,  it  appears  to  have  been 
asserted  that  a  husband  and  wife  could  not  after  mar- 
riage  contract  for  a  bond  fide  and  valuable  consider- 
ation for  a  transfer  of  property  from  him  to  her  or 
trustees  for  her.  The  doctrine  is  not  so  either  here  or 
at  fatt?.'*  The  contract  in  both  cases  was  a  purchase 
by  the  wife  with  her  separate  property,  or  over  which 
she  had  a  sole  and  separate  power  of  disposition,  of 
ancient  pictures,  furniture,  and  other  articles  of  great 
value  belonging  to  her  husband ;  and  on  the  ques- 
tion of  its  validity  against  the  husband's  creditors. 
Lord  Eldon  expressed  himself  as  above. 

As  to  vail-     '    2.  This  leads  to  the  second  consideration,  viz. 

A^ty  of  post-  ^hen  a  settlement  made  by  the  husband  ctfier  the 

nuptial  ,  ,  . 

settlements  marriage  upon  his  wife  and  children,  will  or  will  not 

^tor^^h 's-  ^^  good  as  against  his  creditors ;  for  such  a  settlement 

band,  &c  is  obligatory  upon  himself,  and  all  persons  claiming 

g    ,  as  volunteers  from  or  through  him  (c). 
settlements        It  is  scarcely  necessary  to  observe,  that  when  the 

will  be  bind- 
ing if  made     ":  '  '.  ;         '.    "":  " 

^iSrtkrl^OT       ^"^  ^^  ^^*  ^^^'         ^^^  ^  East;  257.         (c)  Watts  v.  Bullas, 
letters  writ-    1  P-  Will.  60.   Brookbank  v.  Brookbank,  1  Eq.  Ca.  abr.  168.  pi.  7. 

ten  prior  to     Bale  v.  Newton,  1  Vem.  464. 
thenmrriag^.. 
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settlement  is  made  after,  but  in  pursuance  of  written 
hrticles  entered  into  or  letters  written,  before  the 
marriage,  such  settlement  is  unimpeachable  by  any 
persons,  whether  they  be  creditors  or  subsequent 
purchasers ;  for  the  contract  of  marriage  is  a  va- 
iuabk  consideration,  and  establishes  the  settlement 
against  every  one  (a) ;  but  if  the  agreement  before 
marriage  be  verbal  only,  and  the  settlement  after 
marriage  be  made  in  pursuance  of  it,  whether  such 
agreement  will  support  the  settlement  against  cre- 
ditors appears  to  be  undecided.  It  is  however  pre- 
sumed, that  such  a  promise  would  not  support  the 
settlement  against  creditors,  because  the  statute  of 
frauds  is  express,  that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  agreement 
.made  in  consideration  of  marriage,  unless  some  me- 
morandum or  note  thereof  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or 
some  other  person  by  him  lawfully  authorised  (A). 
Against  which  enactment  it  is  conceived,  that  the 
doctrixie.oi part  performance  by  the  subsequent  mar- 
riage could  not  be  admitted  to  take  the  case  out  of 
the  statute. 

Such  appear  to  have  been  the  opinions  of  Lord 
Thurlow  and  Sir  William  Grant,  in  Dundass  v.  DuleiiSy 
and  Randall  v.  Morgan  (c). 

If  indeed  the  husband  have  been  guilty  of  fraud, 
and  the  case  does  not  merely  rest  on  the  parol  pro- 
mise, the  fraud  will  take  the  case  out  of  the  statute, 
and  then  the  settlement  will  be  obligatory  (d)\  as  if 
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(c)    1  Ves.  jun.  196.   12  Ves.  67. 
1  P.  Will.  620.  1  Stra.  S.  C.  236. 


(h)  29  Ch.  2.  c.  3.  s.  4. 
(d)  Montacute  v.  Maxwell, 
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the  husband  secretly  countermanded  the  instructions 
which  he  had  given  for  drawing  a  settlement,  and 
then  induced  his  wife  to  marry  him  (a). 

And  w^hen  the  agreement  before  marriage  rests 
upon  letters  or  notes,  the  terms  and  obligations  of 
the  parties  must  appear  from  them,  so  as  to  manifest 
their  intentions :  this  appears  from  the  case  of  Randal 
V.  Morgan,  before  referred  to,  and  the  cases  there 
collected. 

But  when  the  settlement  is  after  the  marriage,  and 
it  is  expressed  to  be  made  in  consideration  of  the 
marriage  only,  the  contract  of  marriage  being  com- 
pleted, ceases  to  be  a  valuable  consideration ;  such 
a  settlement  then  is  merely  voluntary^  although  the 
consideration  is  moral  and  meritorious.  Against  pur- 
chasers,  therefore,  such  a  settlement  is  absolutely 
void,  whether  they  had  or  had  not  notice  of  it  at  the 
times  of  their  purchases ;  for  the  -statute  of  the  27th 
oi Elizabeth,  chap.  4,  makes  all  voluntary  settlements 
null  and  void  against  purchasers  for  valuable  con- 
siderations, at  least  the  cases  have  decided  that  it 
has  such  an  effect  (b). 

Thus  in  Buckle  v.  Mitchell  (c),  A  made  a  voluntary 
settlement  of  an  impropriate  rectory  upon  his  sister 

B,  and  her  children ;  A  afterwards  agreed  to  sell  to 

C,  for  a  valuable  consideration,  some  of  the  tithes 
belonging  to  it,  but  died  before  the  contract  was 
completed;  C therefore' filed  his  bill  for  a  specific 


(d)  1  £q.  Ca.  Ab.  20,  pi.  4.  Ch.  Pre.  526.  (6)  Gooch's  case,  5 
Rep.  60  6.  Cowp.  710.  Evelyn  v.  Templar,  2  Brown,  C.C.  14«. 
Humphreys  v.  Moses,  2  Blackst.  Rep.  1019.  (c)  18  Yes.  jun. 

100.    See  also  Otley  v.  Manning,  9  East,  59,  where  all  the  cases 
are  considered  by  Lord  EUenboraugh, 


Sect,  2.  J    over  his  Wife's  personal  Estate^ 

performancer  against  the  persons  claiming  under  the 
settlement.  C  had  notice  of  the  settlement  at  the 
time  the  agreement  was  made;  nevertheless  the 
Court  decfec4  a  performance  of  the  contract,  upon 
the  principle  that  under  the  act  of  the  ^th  oi  Eliza- 
beihj  the  settlement  was  absolutely  void  against  C,  a 
purchaser  for  valuable  consideration. 

The  act  of  the  ISth  qf  Elizabeth^  chap.  5,  does  not 
make  voidi  voluntary  settlements  against  creditors; 
but  merely  declares^  that  s^Jraudulent  deed  shall  be 
void  against  them.  Hence  it  seems  to  follow,  that 
although  a  man  be  indebted  at  the  time  he  made  a 
voluntary  settlement,  yet  it  is  no  further  void  on 
that  account,  than  as  affording  a  presumption  of 
fraud  ((z). 

This  principle  will  serve  as  a  guide  to  the  under- 
standing of  the  cades,  and  the  distinctions  which 
have  been  made;  the  conclusions  to  be  drawn  from 
which  I  shall  endeavour  to  collect,  and  state  them 
shortly. 

If  the  husband,  when  he  makes  the  settlement 
after  marriage  upon  his  wife,  be  not  indebted  at  the 
time^  subsequent  debts  will  not  defeat  it:  upon  this 
fomtLord  Hardwickej  in  Tormshendv.  Windham  (b)^ 
thus  expressed  himself;  "  If  there  be  a  voluntary 
conveyance  of  real  estate  or  chattel  interest  by  one 
not  indebted  at  the  time,  although  he  afterwards 
becomes  indebted,  if  that  voluntary  conveyance  was 
for  a  child,  and  no  particular  evidence  or  badge  of 
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(a)  1  Atk«  15.  Lord  Teynham  v.  Mullins,  1  Mod.  119.  2  Yes. 
sen<,  10«  See  also  Partridge  v.  Gopp,  1  Eden,  163 — 166,  and  Hol- 
loway  V.  Millard,  1  Madd.  414—419.        {b)  2  Ves.  sen.  11. 

X  2 
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f,^^";*'       fraud  to  deceive  or  defraud  subsequent  creditors, 
MARRIAGE,    that  wiU  be  good  {a) ;  but  if  any  mark  of  fraud,  col-  . 
vAxiDiTY     lesion,  or  intent  to  deceive  subsequent  creditors  «p- 
AGAiNST       pears,  that  will  make  it  void,  otherwise  not;   but 
&c.  '  it  will  stand,  though  afterwards  he  becomes  in- 

--^       debted  (*)." 

Upon  this  principle,  Sir  Thomas  Phanerj  M.  R., 

decided  the  case  of  Battersbee  v.  Farrington  (c),  his 

*   Honour  observing,  that  a  voluntary  conveyance  by  a 

person  not  indebted,  was  clearly  good  against  future 

creditors. 

Recital  in  a       In  that  case  the  settlement  contained  a  recital 

after  m^-      ^^^^  ^^  ^^  made  in  pursuance  of  articles  entered 

riage  of  ante-  into  before  the  marriage,  but  they  were  lost ;  and 

ticlea,  not'     whether  the  recital  would  be  evidence  against  ere* 

CTedir^"^^"  ditors,  so  as  to  establish  the  deed  against  them,  was 

considered  by  his  Honour,  who  stated  the  dis- 
tinction to  be,  that  against  all  persons  claiming 
under  the  settlor,  the  recital  was  conclusive  (cQ ; 
but  that  it  would  be  difficult  to  maintain  that  a 
recital  in  a  jpo^/^nuptial  settlement  of  on/e-nuptial 
articles,  of  the  existence  of  which  there  was  no  dis- 
tinct proof,  would  be  binding  upon  creditors ;  for 
that  such  a  doctrine  would  give  to  every  trader  a 
power  of  excluding  his  creditors,  by  a  recital  in  a 
deed  to  which  they  were  not  parties. 

If  the  husband  happen  to  be  indebted  at  the  time 
of  making  the  settlement,  the  principle  of  pre- 
sumption before  stated,  furnishes  the  following  dis- 
tinctions ; — 


(a)  1  Atk,  9S.    Middlecome  r.  Marlow,  2  Atk.  519.    2  Bro. 
C.  C.  90.  (6)  12  Yes.  jun.  155.         (c)  1  Swanat.  106--113, 

{d)  See  Willea's  Rep.  11—12. 
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If  his  debts  be  cormderable  (a),  and  the  effect  of  Skttik- 
the  aettlement  would  be,  if  substantiated,  to  deteat  mabkiage 
the  creditors  of  their  demands,  then  such  settlement  their 

VALIDITY 

is  void  as  fraudulent,  under  the  act  of  the  13th  of  against 
EUzabetk(b).  c^-tohs 

But  it  would  not  be  so,  it  is  presumed,  if  the      -•— 
debts  were  of  inconsiderable  amount;  because  their  NorwiUth 

settlement 

existence  furnishes  no  presumption  of  the  settle-  be  void  un 
ment  having  been  made  with    an   intent  to  de-  I,"f„g^^ 
ceive  and  defraud  creditors;   and  common   sense  time  of  ^ 
would  revolt  at  a  decision  that  a  voluntary  settlement  ^coofidei 
made  by  a  husband  having  a  rental  of  ,£5000  a  year,  "J"'*  •™o"' 
should  be  void,  if  it  happened,  that  when  he  made 
such  settlement  he  was  indebted  in  the  trifling  sum 
of  jfilOO.    This  point  came  under  Lord  Ahanley*i 
consideration  in  Lush  v.  Wilkijison  (c). 

In  that  case,  the  husband,  at  the  period  of  making  And  it«  va 
the  settlement,  was  indebted  in  two  sums,  secured  ^^^^  *"" ' 

'  '  pend  upon 

by  mortgages,  and  in  about  ^100,  and  no  more,  as  the  settlor 
appeared  from  the  wife's  answer  j  as  also  that  none  »en"^drcui 
of  such  debts  were  owing  at  his  death,  and  that  he  Btancesatt 
was  neither  insolvent  when  he  made  the  settlement,  making  it. 
nor  at  his  decease.    This  settlement  was  attempted 
to  be  impeached  by  a  subsequent  creditor,  upon  the 
ground  of  its  being  voluntary,  and  therefore  void 
against  creditors,  the  bill  charging  insolvency  in  the 
husband  at  that  time,  and  that  he  was  then  indebted 
to  several  persons ;  but  which  statements  were  nega- 
tived by  the  widow  as  above.    His  Honour  said,  j^  obtain 

that  in  order  for  a  subsequent  creditor  to  obtain  a  "^ference 

.       .  .        ,  .         ~        ,  the  Ma«t« 

r^rence  for  inqmry  into  prior-  debts,  for  the  pur-  as  to  boI- 

vencf  of  ■ 
-  ~  tlor  lubse- 

(o)  Twine's  case,  3  Rep.  Rl  b.         («)  Beaumont  v.  Tliorp,  I   ^Ho™  m^ 
Vcs.  sen.  27.        (r)  5  Vcb.  C)».    See  also  1  Madd.  Rep.  421.         prove  a  pr 

debt. 


310 

Settlb- 

MENTSJFrsIA 

MARRIAGBy 

THEIR 

VALIDITY 

AGAINST 

CREDITORS, 


Although 
the  debts  be 
consider- 
able, if  se- 
cured by 
mortgage, 
they  will  not 
affect  the 
settlement. 


Nor  if  the 
settlement 
provide  for 
the  payment 
of  them* 


And  it  is  only 
those  who 
were  cre- 
ditors at  the 
time  that  can 
invalidate 
the  deed. 
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pose  of  invalidating  a  vdantary  setdement,  he 
doubted  whether  such  a  reference  ought  to  be 
made,  except  upon  proof  of  one  antecedent  debt ; 
and  he  further  observed,  that  in  Stephens  v.  OUvef 
Lord  Kenycm  seemed  to  think  that  without  an.  ante- 
cedent debt  proved,  there  was  no  such  right  ^  that 
a  singk  debt  would  not  do,  since  every  man  must 
be  indebted  for  the  common  bills  of  his  house, 
although  he  pay  them  every  week,  and  that  the  va- 
lidity of  the  settlement  must  depend  upon  this,  viz* 
whether  the  settlor  were  in  insolvent  circumstances 
at  the  time.    The  creditor's  bill  was  dismissed. 

Suppose  the  settlor  to  have  been  considerably  in- 
debted when  he  made  the  settlement ;  if,  however, 
such  debts  be  firmly  secured,  as  upon  mprtgagea^ 
the  mere  fact  of  the  husband  being  indebted,  will 
not  vitiate  the  settlement,  because  the  payment  of 
the  debts  then  owing  having  been  duly  provided  for, 
so  as  not  to  be  evaded  in  any  manner  by  the  hus- 
band, the  mere  circumstance  of  their  being  in 
existence  and  unsatisfied  at  the  date  of  the  settle- 
ment,  raises  no  presumption  whatever  that  such 
settlement  was  made  to  evade  or  prevent  the  dis- 
charge of  them  (a) ;  so  also,  when  the  presumptive 
fraud,  from  being  largely  indebted,  is  repelled  by  the 
settlement  itself  providing  for  the  payment  of  the 
debts,  such  settlement  will  be  good  against  subse- 
quent creditors  (J). 

It  is  presumed  that  subsequent  creditors  can  only 
affect  the  voluntary  settlement  through  the  medium 
of  debts  owing  by  the  settlor  at  the  time  when  such 


(fl)  2  Bro.  C.C.90. 92,  also  see  1  Madd.  418.       (b)  9  Ves.  494, 
Nunn  V.  Wilsmore,  8  Term  Rep.  521. 
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deed  waa  made.     It  is,  therefore,  a  necessary  con-  Settle- 
sequence,  that  if  the  prior  debts  are  such  as  would  not  marriaci 
defeat  the  settlement,  subsequent  creditors  cannot  by  th  eir 
proof  of  them  invalidate  the  Aeed.  against 

Upon  thb  sutqect  Sir  William  Grant,  in  Kidney  v.  creditoe 
Coussmaker(a),  thus  expressed  himself;  "  Although  » 
there  have  been  muc{i  controversy,  and  a  variety  of 
decision,  upon  the  question  whether  such  a  settle- 
ment be  fraudulent  as  to  any  creditors  except  such 
as  were  creditors  at  the  time,  I  am  disposed  to  follow 
the  latest  decision,  that  of  Montague  v.  Lord  Sand- 
wick  (b),  which  is,  that  the  settlement  is  fraudulent 
onl^  as  gainst  such  creditors  as  were  creditors  at 
the  time." 

Suppose  the  settlement  to  contain  property  merely  Presumed 
which  is  not  liable  to  the  demands  of  creditors  at  menfjf^^ 
law,  as  stock  in  the  public  funds.    It  may  be  asked  m^y  be  in 
whether  such  a  settlement  can   be  impeached  by  ireditora. 
any  of  the  settlor's  creditors?  The  opinions  of  two 
modem  judges  seem  to  be,  that  the  settlement  could 
not  be  called  in  question  by  the  creditors,  because 
they  could  not  have  taken  the  stock  in  execution,  at 
law,  in  satisfaction  of  their  demands  (c).    Justice, 
however,  is  in  favour  of  the  creditors ;  and  since,  in 
the  administration  of  assets,  stock  is  subjected  to  the 
payment  of  debts  by  circuity,  probably,  by  the  Uke 
mode  or  analogy,  it  may  be  effected  in  the  present 
instance.    Thus,  the  statutes  creating  stock,  require 
a  will  disposing  of  it  to  be  attested  by  two  witnesses ; 


(j)  12Ve8. 136— ISS.  (A)  Ibid.  p.  148.  (c)  See  Zorrf 
Thurlott^a  gbseiratioiu  in  Diuidus  v.  Dutens,  I  Ves.jun.  198,  also 
Lord  Eldon's  in  Rider  v.  Kidder,  10  Ves.  369;  and  in  Guy  .v. 
PcarkcB,  18  Ves.  197. 
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Settle-       and  if  it  be  not  SO  attested,  they  give  it  to  the  executor ; 

MARRIAGE,    who,  as  executoF,  is  held  to  take  the  stock,  subject  to 

all  the  demands  affecting  the  testator's  personal  estate 
in  general,  consequently  liable  to  the  payment  of  his 
debts.  May  it  not  then  be  urged,  in  andogy  to 
this,  that  as  the  husband,  by  the  settlement,  has 
altered  the  nature  of  the  fund,  and  by  vesting  it  in 
trustees  converted  it  into  equitable  property,  it  shall, 
therefore,  in  their  hands^  be  liable  in  the  first  place 
to  the  just  demands  of  the  settlor's  creditors,  and 
that  to  effectuate  such  purpose,  the  moment  the  fund 
becomes  equitable,  it  shall  be  considered  as  bound  to 
answer,  with  his  other  property,  his  bondjide  debts. 
If  this  reasoning  be  admissible,  then  a  settlement  of 
stock  only  may  be  impeached  by  the  settlor's  cre- 
ditors, as  it  has  been  effectually  done  in  the  two  fol- 
lowing cases. 

In  Taylor  v.  Jones  (a\  the  settlement  dated  in 
1734,  and  made  after  marriage,  upon  the  wife  and 
children,  was  of  <£  1733  stock,  which  were  vested  in 
trustees ;  and  in  1741  the  settlor  gave  warrants  of 
attorney  to  confess  judgments  against  him,  and  his 
creditors  granted  him  a  letter  of  licence,  subject  to 
an  agreement  that  it  should  not  prevent  them  from 
proceeding  against  his  effects,  but  that,  it  should 
protect  his  person.  The  Master  of  the  Rolls  decreed 
that  the  settlement  was  void  against  simple  contract 
creditors,  and  he  ordered  the  trust  stock  to  be  sold, 
and  applied  in  discharge  of  those  debts. 

In  King  v.  Dupine  (which  shortly  followed  the 
last  case,  and  is  a  decision  by  Lord  Hardmckey  and 


(a)  2  Atk.  600. 
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reported  in  a  note  by  Mr.  Sanders^  in  his  edition  of  Settle- 
.  Atkyns  (a)  ),  -4  was  intitled,  after  the  death  of  jB,  and  marriage, 
C,  the  wife  of  2),  to  the  reversion  of  four  exchequer  their 

*  VALIDITY 

annuities,  which  were  vested  in  trustees^  under  a  against 
decree  of  Chancery  upon  the  above  trusts ;  so  that  cmditors, 
A  was  but  a  cestuique  trust  in  reversion.  The  plain-  ^  • 
tiff  obtained  a  judgment  against  A,  and  filed  a  bill 
against  A,  the  trustees,  and  others,  and  afterwards 
a  supplemental  bill,  stating  that  a  jfteri  facias  had 
been  issued  upon  her  judgment,  and  that  the  sheriff 
had  seized  the  reversion  of  the  Jour  exchequer  an^ 
nuitieSy  and  had  assigned  them  to  W^  in  trust  for  the 
plaintiff:  and  after  ftirther  stating  circumstances 
which  prevented  the  plaintiff  from  registering  the 
assignment,  the  supplemental  bill  prayed  for  a  sale 
of  the  reversion  of  the  annuities^  and  payment  of  the 
judgment  debt  out  of  the  proceeds.  The  trustees 
submitted  whether  the  sheriff  could  seize  the  re- 
version of  those  annuities,  and  assign  them,  and 
whether  the  same  ought  to  be  sold.  The  bills  were 
taken,  pro  confesso^  against  A.  And  as  between  the 
plaintiff  and  the  other  defendants,  Lord  Hardwicke 
ordered  the  trustees  and  W.  to  assign  all  their  re- 
versionary estate  in  the^wr  long  annuities  to  the 
plaintiff,  with  proper  ^directions  as  to  the  removal  of 
all  obstacles  to  the  registry  complained  of  in  the  sup- 
plemental bill. 

It  does  noyt  seem  necessary  that  debts  owing  by  AlAoughthe 
the  husband  at  the  time  he  makes  a  voluntary  settle-  contingent, 
ment  should  be  absolutely  due,  in  order  to  enable  ^Yth*^  t^ 
such  creditors  to  defeat  the  deed;  but  that  debts  Uement. 

{a)  2  Atk.  603,  and  Reg.  Lib.  A.*  1744,  fo.  91..   See  also  Horn 
V.  Horn,  Ambl.  79. 
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Setti-k-       then  in  contingency  would  haye  that  effect.    Thus  in 

MABRiAGB^  jRiVjfer  V,  KiddcT  (a),  the  husband,  by  settlement 

THEIR  prior  to  his  marriage,  covenanted  for  payment  to  his 

AGAINST       wife,  if  she  surviyed  him,  of  ^£3000  within  twelve 

qBEDiToHs,   months  after  his  death,  &c.     He,  during  the  mar- 

^         riage,  made  9.  voluntary  settlement  upon  another 

Wioman,  and  died ;  and  Lord  Eldon  is  reported  to 

)^2tye  said,  his.  opinion  was,  ^^  that  the  widow  would 

be  a  creditor  under  a  marriage  settlement  that  a 

fraudulent  conveyance  would  affect" 

But  it  is  obvious  that  there  must  be  a  mistake  in 
the  arrangement  of  his  Lordship's  words ;  and  that 
in  order  to  convey  correctly  his  Lordship's  meaning 
jthe  words  ought  to  be  thus  transposed :  **  my  opinion 
is,  the  plaintiff  would  be  a  creditor  under  a  marriage 
3ettlen[^nt  that  would  affect  a  fraudulent  convey* 
ance,"  i.  e*  a  voluntary  conveyance. 
A  voluntary       In  cases  where  the  settlement  may  be  avoided  by 
g^od  agSnst  Creditors,  yet  if  their  debts  be  afterwards  paid,  the 
settlor  and     deed  will  be  good  against  the  settlor,  and  all  persons 
claiming        claiming  ^s  'volunteers  by  or  under  him  (6).     In 
under  him.     Curtis  V.  Price  (c)  jSir  William  Grant  said,  "  a  settle- 
ment of  this  kind  is  void  only  as  against  creditors, 
but  to  the  extent  alone  in  which  it  may  be  necessary 
to  deal  with  the  estate  for  their  satisfaction.     To 
every  other  purpose  it  is  good*    Satisfy  the  creditors 
and  the  settlement  stands/' 
jt  IS  void  if       Upon  the  principle  of  the  mere  /circumstance  of 
tOTipliSonof  ^^  settlor  being  indebted  when  he  made  the  settle- 
contracting    ment  after  marriage  not  rendering  such  deed  void, 

but  as  fffimd  Jade  raising  presiunptive  evidence  of 


(a)  10  Ves,  $60,  370.        (b)  Hawes  v.  Leader,  Cro.  Jac,  270. 
(c)  12  Ves.  89,  103. 
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fraud,  if  the  settlor  be  not  then  indebted,  but  be*  Sbttlb* 
comes  so  immediately  upon  or  shortly  after  the  maeriage, 
makinir  of  it,  the  intention  of  makinir  it  will  be  pre-  thbir 

VAIflDITY 

sumed  to  have  been  to  defraud  subsequent  creditors,  against 
which  will  therefore  defeat  the  settlement  («)•  pr«j>itor«, 

When  the  voluntary  settlement  upon  the  wife  is      -i^^ 
of  real  estate,  if  the  husband  reserve  to  himself  a  -^  ^®  *® 
general  power  of  revoking  the  uses  and  trusts  limited  power  of  re- 
and  dedared  in  it,  that  reservation  will  invalidate  vocation  to 

^  defeat  such  a 

the  settlement  against  purchasers  for  a  valuable  con-  settlement, 
sideration  and  statute  and  judgment  creditors  (b),  as 
it  will  do  in  Ihe  ins^nces  of  ante-nuptial  settlements, 
which  have  been  noticed  in  the  £rst  section.  And 
it  is  presumed  that  voluntary  settlements  by  a  bus* 
band  of  his  personal  estate  would  be  equally  void 
Against  creditors  i^Km  presumptive  fraud,  if  they 
contained  the  like  ppwers;  since,  notwithstanding 
the  deeds,  the  husband  would  continue  to  have  the 
absolute  dominion  over  the  settled  property,  and  the 
reservations  of  such  powers  would  raise  a  strong  in- 
ference^  that  the  motivtes  or  objects  of  the  settle- 
ments, were  to  exempt  the  husband's. personal  estate 
from  his  subsequent  obUgfttions*  It  is  conceived, 
bowetver,  that  the  effects  of  such  powers  uppn  the 
validity  of  voluntary  settlements  would  be  subject 
to  the  like  distinctions  as  were  mentioned  in  the  last 
section* 

But  suppose  no  power  of  revocation  to  be  e^ 
pressly  reserved  in  a  voluntary  settlement }  if,  nev^- 
theless,  the  husband  retain  or  reserve  to  himself  so 
large  an  interest  or  power  over  the  settled  personal 


(if)  1  Atk.  93.    2  Atk.  481.  (6>  2  Vera.  510. 
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Settle-  fund  as  to  show  the  intent  of  the  transaction  to  have 
MARRIAGE  ^ecn  to  defeat  his  creditors,  under  the  colour  of  a 
THEIR  bond  fide  settlement ;  such  reservation  or  power  will 

VALIDITY    • 

AOAIN8T       he  fatal  to  the  instniment. 

CREDITORS,       Thus  iu  Russel  v.  Hammond  (a),  it  appears  from 
^^^^       the  last  settlement  mentioned  in  that  case,  that  the 
husband  reserved  to  himself  and  wife  for  life  an 
annuity  of  j?S7»  which  was  supposed  to  be  the 
probable  value  of  the  settled  estate.    This  Lord 
Hardmcke  considered  to  be  a  plain  badge  of  fraud, 
and  almost  tantamount  to  a  continuance  in  pos- 
session.    He  was,  therefore,  of  opinion,  that  the 
creditors  were  intitled  to  be  relieved  against  such 
settlement. 
Settlor's  con-      Another  circumstance  which  has  been  considered 
poMi^ion      *®  invalidate  a  voluntary  settlement  as  against  cre- 
a^^rdeed,     ditors  upon  presumptive  fraud  is,  when,  notwith^ 
sistentlywith  Standing  the  settlement  purports  to  be  an  absolute 
it,  will  defeat  transfer  of  personal  property,  the  husband  continues 
ment.  in  possession  of  it ;  and,  contrary  to  the  transaction, 

is  permitted  to  appear  as  the  owner,  and  to  obtain 
false  credit  (&). 

The  rule  was  laid  down  by  all  the  judges  in 
Bamfiyrd  v.  Barrow  (c),  to  the  following  effect :  that 
unless  possession  accompanies  wA  follows  the  deed,  it 
is  fraudulent  and  void.  It  is  a  consequence  from  this 
rule  or  definition,  that  if  the  possession  of  the  husband 
be  consistent  with  the  settlement,  there  can  be  no 
fraud  presumed  from  the  circumstance  of  the  settlor 


(a)  1  Adc  16.  (h)  Twine's  case,  S  Rep.  80  b.  Stone  ▼. 
Grabbam,  2  Bulstr.  218.  Edwards  v.  Harben,  2  Term  Rep.  587. 
(c)  2  Tenn  Rep.  59^,  m  noiit. 
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continuing  his  possession^  on  account  of  which  the  ^^^^^^^j^ 
deed  can  be  avoided  (a).  marriaox. 

Accordingly  if  the  settlement  of  the  husband's  ^amdity 
personal  estate  were  conditional^  L  e.  to  take  effect  aoaimst 
upon  his  being  paid  a  sum  of  money ;  and  that  pay-  ^e.  ' 

ment  or  condition  was  not  merely  colourable  (ft)  j  =^^- 
his  continuance  in  the  mean  time  in  possession  of 
the  settled  property  would  not  avoid  the  settlement; 
because  by  the  terms  of  the  deed  he  is  not  to  part 
with  the  possession  until  the  condition  be  per- 
formedy  and  according  to  the  above  ride  the  pos- 
session follows  the  deed  (c)* 

But  it  is  presumed  that  if  the  voluntary  settlement  ^"^  ^" . 

'^  •'  though  the 

appear  to  be  so  contrived  that  the  possession  *  of  the  poMeationbe 
property  by  the  settlor  shall  be  in  conformity  with  ^^^J^JJ^*** 
the  deed,  manifesting  at  the  same  time  the  object  to  deed^ifmade 
be  to  defraud  subsequent  creditors,  and  still  to  secure  purposes  of 
the  possession  of  the  property  to  the  settlor,  such  ?f*^'. j^  ^^ 
settlement  wiU  be  void  against  creditors  (rf). 

This,  it  is  conceived,  appears  from  the  case  of 
SHleman  v.  Ashdown  (e), — There  two  purchases  were 
made  in  the  joint  names  of  a  father  and  his  two 
sons.  Tlie  father  paid  the  consideration  money,  and 
afterwards  died,  having  till  that  time  continued  in 
the  possession  of  the  lands,  and  from  thence  the 
possession  was  continued  by  the  two  sons.  The 
question  was  between  the  executor  of  the  father's 


-  (d)  Kidd  v^  Rawlinson,  2  Bos.  and  Pull.  59.  -  Arundell  v.  Phippsy 
10  Ves.  1S9|  145,  a  infra.  Bucknal  ▼•  Royston,  Pre.  Ch.  285. 
Cadogan  v.  Kennet,  Cowp,  4S2,  and  Haselinton  v.  Gill,  S  Tenn 
Rep.  6!20,  in  notit.  (6)  Griffin  v.  Stanhope,  Cro.  Jac  454. 
(e)  2  Bulstr.  218.  (d)  Lavender  v.  Blackstone,  2  Lev.' 146. 
(e)  2  Atk.  478 ;  see  also  Christ's  Hospital  v.  Budgin,  2  Vem.  688. 
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El^^^— »  judgment  creditor  and  the  two  sons,  who  resisted 
MARRIAGE,    the  claim  upon  the  grounds  of  the  purchases  having 

been  made  for  their  advancement.    But  Lord  Hard- 


THEIR 
VAJLIDITY 
AGAINST 
CREDITORS, 


make  decreed  in  favour  of  the  judgment  creditor, 
observing  that  this  was  a  singular  case ;  that  in  other 
instances  purchases  as  advancements  had  been  gene- 
rally made  in  the  names  of  the  children  only,  andt 
then  the  possession  of  the  father  w»  considered  as 
that  of  their  guardians  during  infancy;  but  that  here 
the  purchases  having  been  m'ade  in  the  name  of  the 
father  as  weH  as  in  the  names  of  his  two  sons,  they 
were  joint  tenants,  and  that  such  purchases  did  not 
answer  the  purposes  of  advancements,  for  it  intitled 
ih^  father  to  the  possession  of  the  wbole  until  a  divi- 
sion or  severance,  and  by  survivorship  he  might  have 
become  intitled  to  the  whole ;  and  that  the  father  had 
been  in  possession  of  the  whole  estate,  and  apjpeared 
the  visible  owner,  arid  the  creditor  would  have  beem 
intitled  to  an  elegit  for  a  mmety.  His  Lordship; 
afler  noticing  that  a  voluntary  settlement  by  a  per- 
son not  indebted  at  the  time,  but  made  with  a  view 
to  debts  injuturo,  would  be  fraudulent  and  void, 
said,  he  therefore  decreed  the  creditor,^  in  this  case, 
to  be  let  in  upon  the  estates  joindy  purchased 
by  the  father  and  sons.  His  Lordship,  therefore, 
must  have  considered  the  purchases,  and  the  father's 
possession  in  conformity  with  the  deeds,  to  be  con- 
trivances to  defeat  creditors. 

Settlements  made  after  marriage,  in  pursuance  of 
articles  entered  into  before  it,  having  been  already 
noticed  (a),  it  remains  to  be  considered  when  set- 
tlements made  qfter  marriage  upon  the  wife  and 


(a)  Supra,  p.  305. 


Sect.  2.]    wer  his  Wtfe^s  perstmal  Estate.  319' 

children,  not  in  consequence  of  articles,   can   be  Settle- 
supported  against  purchasers  and  creditors  on  the  marriage, 
CTOund  o{  valuable  consideration.  their 

VALIDITY 

♦  It  is  the  practice  of  almost  every  day  for  the  against 
Court  of  Chancery  to  direct  settlements  to  be  made  ^»^«^"o»«» 
upon  the  wife,  and  they  are  good,  not  only  in  equity      — -^- 
but  at  law ;  for  in  such  cases  the  presumption  of  ^^nto*made 
Jraud  fails,  and  the  Court  will  support  its  own  acts  (a),  in  Chancery, 
If  the  .etUement  be  ™de  between  the  husb^d  jJe^S"- 
and  the  wife's  friends  on  her  behalf  without  that  a^^amstcre- 
Court's  intervention,  in  consideration  of  her  father, 
or  some  other  person,  advancing  a  sum  of  money, 
such  settlement,  although  made  after  the  marriage, 
will  be  valid  against  creditors  and  subsequent  pur^- 
chasers,  as  a  settlement  made  for  a  valuable  con« 
sideration,    and   not  within  the   two  statutes  of 
Elizabeth  (b).  A«  weU 

And  it  seems  that  if  the  money  be  not  actually  considera- 
paid,  but  it  be  well  and  fairly  secured  to  be  paid,  the  ^^ed  tobe 

eflfect  will  be  the  same.  paid  as  where 

Accordingly,  in  a  case  (c)  where  A,  as  daughter  JJ,^"^  ^ 
of  jB,  was  intitled  to  a  moiety  of  ^12,000  secured 
by  her  mother's  marriage  settlement ;  subject  to  the 
contingency  of  being  lessened  by  the  birth  of  an- 
other daughter.  A  clandestinely  marriedO,  and  after- 
wards B  secured  A's  <£6000  upon  his  estate,  and  B 
made  a  settlement  upon  her.^  The  Court  determined 
that  the  settlement  was  good  against  B's  creditors.    And  the  set'* 

In  Middlecome  v.  Marlotv  (rf)  the  wife  was  intitled  be  goodTf 

all  uie  wife's 
~  property  be 

settled  and    ' 
(a)  Ambl.  121.    Cowp.  432— 4S6.         (i)  ColviUe  v.  Parker,  the  husband 

Cro.  Jac  158.    2  Ves.  sen.  309.    1  Atk.  190.        (c)  Wheeler  settle  no- 

V.  Caryl,    Ambl.  121.      Moor  ▼.  Rycault,  Pre.  Ch.  22,  S.  P.  *^«' 

(cO  2  Atk.  519. 
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And  the 
Couit  does 
not  weigh 
particular 
advantage  on 
either  side, 
if  the  settle- 
ment be  just. 
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to  a  leasehold  estate,  and  a  share  of  her  father's 
residuary  personal  estate  amounting  to  ^500.  The 
wife  married  during  infancy,  and  her  husband  after- 
wards by  deed  agreed  with  her  father's  executor? 
that  the  <£500  should  be  settled  to  her  separate  use 
for  life,  and  then  to  the  issue  of  the  marriage  \  and' 
the  trustees  were  jempowered  to  advance  to  the  hus- 
band as  a  loan  all  or  any  part  of  the  money.  The 
trustees  lelit  to  him  all  the  money,  and  he  became  a 
bankrupt.  And  at  the  suit  of  the  trustees  Lord 
Hardmcke  allowed  them  to  prove  the  £5QO  as  a 
debt,  although  it  was  resisted  by  the  assignee  under 
the  commission  upon  the  ground  that  the  money 
was  not  advanced  to  the  husband  as  a  loan,  but  in 
payment  of  the  legacy,  and  receipts  were  produced 
under  the  husband's  hand  for  money  due  on  account 
of  the  legacy,  one  of  which  was  before  the  deed. 
And  his  Lordship  observed  that  although  the  Court 
would  not  have  directed  that  settlement  j^the  hus- 
band had  any  estate  of  his  own  to  settle,  yet  it  was 
proper  as  there  was  no  consideration  on  the  hus- 
band's side,  and  as  the  Court  would  have  done  just 
the  same  thing  upon  the  Master  reporting  this  to  be 
the  circumstance  of  the  case ;  there  was,  therefore, 
no  pretence  to  call  the  settlement  unreasonable. 
His  Lordship  added,  that  the  Court  never  weighed 
nicely  what  would  be  the  particular  advantage  on 
one  side  or  the  other  under  a  settlement,  if  it  be  just 
in  general  (a) ;  and  he  said,  although,  after  the  exe- 
cution of  the  deed,  the  receipts  were  given  as  for  a 
legacy,  yet  they  must  be  taken  to  be  upon  the  foot- 
ing of  the  deed  of  trust. 


(a)  8  Term  Rep.  529. 


Sect.  2.]    wer  kh  ffife^$  personaf  Estate^  021 

It  has  been  before  noticed  (a\  that  the  Court  of  Sbttlb- 
Chancery  will  order  an  additional  settlement  to  be  mabuIgb^ 
made  upon  the  wife  on  an  increase  of  fortune  falling  theia  vali- 
to  her,  which  settlement  wOl  bind  both  creditors  and  against 
purchasers  of  the  husband.    The  efTect  will  be  the  cm»"ok8, 
same  if  sudbi  settlement  be  made  between  the  bus*         ^ 
band  and  the  friends  of  the  wife»  and  be  not  a  An  accession 
colourable,  but  a  bondjlde  transaction.  die  wif^fs^ 

Thus  (6)  Af  the  wife  of  B,  having  a  contingent  good  consi- 
interest  under  a  bond  given  by  B  on  the  marriage,  guppon  such 
but  no  judgment  entered  up  nor  any  trustees  added  *  ^^^^omau 
for  her,  had  also  a  lease  of  the  commeter's  office 
left  her  by  the  will  of  her  father,  whose  executor 
would  not  consent  to  the  husband's  sale  of.it,  unless 
he  made  a  further  provision  for  hen  But  on  ameeting 
with  her  friends  she  agreed^  that  upon  settlement 
of  part  of  the  money  arising  from  the  sale  for  her 
sieparate  use  durii^  B's  life,  and  afterwards  for  the 
children  of  the  marriage,  she  would  part  with  her . 
interest  under  the  bond,  and  that  the  other  part  of 
the  money  should  go  to  the  husband,  who  afterwards 
became  a  bankrupt.  The  assignees  attempted  to 
set  aside  this  arrangement.  But  Lord  Hardwkkc 
supported  the  transaction,  because  there  was  a  clear 
consideration  arising  from  the  wife  and  her  friends, 
which  was  the  parting  with  her  contingent  interest 
under  the  bond,  which  he  considered  she  might  do, 
the  transaction  having  been  between  her  and  her. 
husband  with  the  priciiy  and  consent  qfherjriendsm 
His  Lordship  then  said,  that  this  consideration  took  ^^^  ^® 

husband's 

' \ settlemenil 

from  its  msff* 
(a)  Ante^  p.  299,  and  see  5  Ves.  jun.  7S7.    10  Yes.  574.  nitudemust 

{h)  Ward  ▼.  Shallety  2  Yes.  sen.  16;  see  also  Jones  ▼.  Marsh,  For-  not  appear 

Test.  64.    Brown  v.  Jones,  1  Atk.  188.  ^  be  frau- 

dulent. 
VOL.  !•  T 
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SBTT'tfei  '"  It  but  bf  the  statute  c^  EUzabeffh  in  respect  of 
MARWAGE,  <^reditorB,  and  that  as  to  the  statutes  of  bankruptcy^ 
TpHEiRVALi-  they  did  not  extend  to  cases  where  there*  was  aeon* 

DITY 

AGAINST       sideration.    If  therefore  the  fath^  or  cdlate^al  re* 

cikEDitoRs,  lation  advanced  a  sum  of  money  by  way  of  fiew 
...^^       portion,  in  consideraticm  of  which  the  husband  mode 

^ '    '■   .       a  new  settlement,  it  would  be  good  against  the  ere* 

ditors  under  the  commission,  nnles&  proved  that  the 
settlement  'oasth/  exceeded  the  consideration,  so  that 
fi'om  the  inadequacy  a  collusion  or  fraud  was  in* 
tended  on  the  creditors. 

The  consi-        As  the  -advancement  of  money  on  behalf  of  the 

inay  be*the  ^•^^  ^^^  ^  settlement,  will  make  it  good  against  ere* 
relinquish-  ditors,  SO  the  giving  up  of  any  valuable  interest  by 
valuable  b^  her  in  consideration  of  the  settlement  flt/fer  marriage 
terest  by  the  ^yj  support  it  against  creditors  and  subsequent  pur* 

chasers,  because  such  a  setdeipent  does  not  class 
among  those  that  are  voluntary,  but  amongst  such 
as  are  made  for  a  valtiabl6  consideration ;  in  fact  the 
wife  herself  becomes  a  purchaser  for  herself  and 
family. 

In  the  last  case  the  wife  gave  up  a  contingent  in- 
terest under  a  bond,  and  in  Cot^  v.  Frijfp(a\  the  wife 
as  her  join-    being  intitled  to  a  Jointure  of  ^40  a  year,  relinquished 

it  by  fine  after  the  marriage  in  consideration  of  a 
bond,  and  a  judgment  confessed  by  the  husband  to 
her  trustee  to  settle  lands  upon  her  of  that  yearly 
amount;  the  Court  decreed  that  the  bond  and  judg* 
ment  were  intitled  to  precedency  of  the  husband's 
other  creditors, 
or  A^wer*  So  also  in  Lavender  v.  BlacksUme{b\  the  Court  said, 

that  if  the  wife  had  joined^with  her  husband  in  the  fine. 


'». 


(a)  2Vern.220.  (b)  2LeV  147. 

•I 
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(by  which  she  would  have  be6n  barred  of  d&wer)  it  Settle- 
might  have  made  the  flettiement  after  marriage  to  marwIct^* 
be  of  good  consideration,  which  otherwise  was  merely  thbie  vaiii-? 


»l ' I* :♦ 


DITY 
AGA'IMAT 


It  seems  that  the  provision  made  by  the  husband  cRBDixoa^i » 
for  his  wife  may  in  its  creation  be  voluntary  and        .^_ 
void  as  against  creditors,  and  yet  become  afterwards 
binding  upon  them. 

Suppose  him,  then,  to  give  a  bond  to  a  trustee  to  instance  of 
pay  a  sum  of  money  within  six  months  to  be  settled  *  ^^^u  ^t'^ 
upon  his,  the  obligor's,  wife  and  family.    This  is  a  secfarity  be- 
good  bond  against  himself);  but  it  may  be  defeated  iubiti^tion 
by  his  creditors :  also  suppose  the  six  months  to  <>*'  another,  * 
^lapse,  and  that  the  husband,  instead  of  jpaying  the  na  against  ' 
money,  gives  another  bond  to  the  trustee  in  consi-^  creditors. 
deration  of  being  aUowed  a  further  period  for  pay« 
ment  of  the  money,  and  of  the  surrender.of  the  first 
obligatLon ;  it  is  presumed  that,  in  analogy  to  the 
case,  et  parte  Berry  (^a)^  the  second  bond  will  Qoi 
only  be-  binding  upon  the  husband,  but  also  upon 
his  creditoirs  i  find  upon  this  principle,  that  the  first 
jiond,  dthough  voluntai*y,  (it  being  good  between 
the.partieS)  and  upon  which  the  obligor  might  have 
h^em  .compelled  by  legal  process  to  have  paid  the 
money),  having  been  surrendered  for  another  security, 
the  forbearance  and  surrender  constitute  such  a  t)abi^ 
able  consideration,  as  to  make  the  transaction  bind-^ 
ing  upon  the  husband's  creditors.    The  transaction; 
however,  must  not  be  fraudulent,  for  if  the  original 
design  of  the  parties  iq  thus  giving,  accepting,  and 
surrendering  the  securities,  was  an  attempt  io, create 


(a)  19  Ves.  218. 

*y2 
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Sbttlc-        a  valuable  consideration  by  trick  and  contrivance, 

MARttiAMr  ^*  w^^^  *^^t  *h^  whole  transaction  and  prove  in- 
THBiRVALt-  effectual. 

AGAINST  I^  *he  wife  enjoy  property  to  her  own  separate 

citsDiTOKs,    lise,  and  subject  to  her  own  separate  and  absolute  dis- 
^  position,  and  she  give  any  part  of  it  to  her  husband, 

Relinquiiih-    or  charge  it  for  his  use  in  consideration  of  a  settle- 
pCTty  of**'^  ment  after  marriage,  she  will  be  a  purchaser  of  the 
which  wife     provision,  and  the  settlement  will  be  binding  upon 
•ohite  dispo-  his  creditors  and  subsequent  purchasers, 
•itjon,  i»  a         Thus,  in  Lady  Arundel  v.  Phipps  (a\  the  wife  had 

valuable  \  ^  ^  .   x         /     j     V 

coDsidera-     a  general  power  of  appomtment  under  her  marriage 
**^^-  settlement  in  default  of  issue  male  (of  which  there 

were  none),  of  certain  estates  belonging  to  her  own 
family,  and  comprised  in  the  settlement,  with  the 
ultimate  limitation  to  her  own  heirs.  She,  dealing 
with  such  her  separate  estate,  contracted  with  her 
hiisband  for  the  purchase  from  him  of  several  paint- 
ings, drawings,  engravings,  plate,  jewds,  &c.  by 
providing  out  of  her  estates,  after  the  survivor's  death, 
for  payment  of  several  of  his  debts,  amounting  to 
^12,000,  and  releasing  him  from  a  considerable  debt 
affecting  such  estates,  and  which  had  been  borrowed 
for  him,  and  by  resettling  the  estates  as  therein  men- 
tioned,  and  which  matters  were  efiected  by  her 
exercising  the  above  power  of  appointment.  The 
husband,  on  his  part,  assigned  to  trustees  for  his  wife 
the  paintings,  drawings,  &c.  Tlie  question  was, 
whether  this  joo^/-nuptial  settlement  was  valid  against 
the  husband's  creditors.  Tlie  husband  it  seems 
continued  in  possession,  but  which  appeared  to  be 


(a)  10  Vet.  140. 


Sect  S.]    oxMsr  his  tVif€^$  personal  Estate*  .3S& 

unavoidable»  and  was  not  inconsistent  with  the  deed,  Skttls- 
since  his  possession  must  be  considered  as  that  of  JJ'^",^^ 
the  wife,  the  trust  being  to  permit  her  to  use  and  their  vali- 


dity 


enjoy,  &c.  And  Lard  Mldon  expressed  his  opinion  ^0^11,17 
that,  if  the  wife's  purchase  were  Inmdjlde,  it  was  of  no  creditors, 
consequence  whether  it  was  before  or  after  marriage ;  ^ 
that  the  mere  circumstance  of  the  possession  of 
chattels^  however  familiar  it  might  be  to  say  that  it 
proved  fraud,  amounted  to  no  more  than  that  it  was 
prmd  facie  evidence  of  property  in  the  man  possessing 
them,  until  a  title  not  fraudulent  were  shown  under 
which  that  possession  had  followed. 

The  case  was  never  decided  in  equity,  though 
mudi  discussed  both  there  and  at  law  (a).    At  law  ^^^  ^|^ 
the  settlement,  under  all  the  circumstances,  was  price  paid 
found  by  a  jury  to  be  fraudulent,  but  not  to  the  proportion 
satisfaction  o(  Lord  EtdoUf  who  intimated,  that  if  •^^  reuon- 
the  property  sold  to  the  wife  bore  any  reasonable       * 
proportion  to  the  value  of  the  ^£12,000,  the  settle* 
ment  would  be  good  if  devested  of  circumstances  of 
firaud.    He  therefore  directed  an  issue  to  the  Court 
of  Common  Pleas,  the  trial  of  which,  I  believe,  was 
prevented  by  the  compromise  of  the  suit. 

What  is  a  reasonable  proportion  or  value  between  which  if  the 
the  thing  given  or  paid,  and  that  settled  in  consi-  not*de^' 
deration  of  it  by  the  husband,  is  a  calculation  and  mine,  must 
result  dependant  upon  each  case  in  connexion  with  jury, 
collateral  circumstances.    The  question  is  incapable 
of  a  general  definite  answer,  and  when  the  Court  is 
unable  to  draw  the  conclusion  after  weighing  all 
the  circumstances,  the  fact  must  be  ascertained  by  a 


(n)  6  Earn,  257. 
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jury.  This  done  ckf)  be  affirmed;  that  if  the  settle 
tnent  be  just  in  general,  the  Court  does  not  weigh 
with  exactness  the  particular  advantage  gained  on 
the  one  side  or  the  other ;  but  that  if  the  dispro- 
portion be  so  great  as  would  strike  any  man  of  com- 
mon sense  with  the  inadequacy  between  the  settle- 
ment and  the  price  given  fbr  it,  then  such  circum* 
stance  will  raise  so  violent  a  presumption  of  fraud 
as  to  vitiate  the  transaction,  and  let  in  the  husband^ 
creditors. 

III.  The  husband  has  sometimes  claimed  his  wife's 
personal  estate  after  her  death,  when  by  settlement, 
he.  it  was  ultimately  limited  to  '^  her  next  of  kin, 
or  <*  to  her  next  of  kin  or  personal  representatives^ 
or  ^*  to  her  relations.'^  But  it  has  been  determined 
against  his  claim,  upon  the  principle  that  such  ex- 
pressions are  to  be  regulated  by  the  statute  of  distri:- 
bution  (a),  which,  by  the  word  "  kindred,'*  men- 
tioned in  it,  means  only  persons  related  to  the  intesf- 
tate  by  Uood,  one  of  which  the  husband  is  not ;  so 
that  whether  the  limitation  in  a  settlement  be  as 
above ;  or  the  wife,  under  a  power  contained  in  it^ 
appoint  to  her  next  of  kin,  &c.  (A),  without  farther 
addition  or  explanation,  her  husband  surviving  her 
will  be  unable  to  make  a  title  to  the  property  under 
such  a  description. 

This  subject  was  so  settled  by  Lard  Rasslyn^  in 
Watt  V.  Watt  (c) ;  whose  decree  in  tiiat  cause  was 
adopted  and  followed  by  ^ir  WilUam  Grants  the  late 
Master,  of  the  Rolls,  in  thb  modem  case  oi  Bailey  v. 
Wright  (d). 


(a)  22  and  23  Car.  2,  c.  10. 
2M.         (rf)  18  Ves.  49. 


{b)  14  Vcs.  382.         (c)  3  Ves. 


:  Tfaece^bytheinaniagefliettiem  Uvsband'v 

«Blilf*Orreit^<X)  (the  btter's  fortune) were  settleij  "if"/" 
in' trust  to  place  £500,  part  of  that  sum,  at  interestt  |[f"^'  * 
«Dd  to  pay  such  interest  to  M.  Orrvff  for  he?  sqMitotd 


during  the  joint  lives  of  her.  and  her  husband;  and 
if  she  survived  him,  Ihe  trustees  were  to  pay  to  heir 
the  £500  i  but  if  she  died  before  him^  t|ien  to  pay  it 
aa  she  shocdd  have  appointed;  and  in  the  event  of 
no  appointmebty  in  trust  ^^&x  the  next  of  kin  or 
jiersonal  repieseniatives  of the.said  M.  OrreU.**  The 
fmsts  dedaied  of  the  jS^OO^  remainder  of  the  £700$ 
were  to  lend  it  at  interest  to  the  husband  upon  his 
bond  duriiig  his-lafe ;  which  interest  he  was  to  retain 
or  be  paid,  jmd  the  capital  was  to  :b^  paid  to  hiswife^ 
if  she  survived  him,  biit  if  he  were  the  survivor,  tibeii 
according,  to  his  wif^s  appointment ;  and  if  A» 
made  none^  then  in  trust  *^  for  the  next  of  Ida  or 
personal  representatives  of  the  said  M*  OrrelL'*  No 
property  of  the  husband  was  included  in  the  settle* 
vent.  The  wife  died  without  issue,  and  without 
having  made  any  appcuntment,  atid  her  huriband 
didmed  the  funds  against  her  aster  under  the  above 
ultimate  limitations.  But  Sir  fFiOumGrant  decided 
against  the  husband's  claim,  upon  the  intention  ap» 
peaitng  bn  the  settlement..  His  Honour  said,  *^  had 
ii  \km  mMpt  that  the  husband  should  take  by  silur^ 
viving '  his  wifei  the  eapressimi  was  quite  obvious 
that  Jn  that  evcdit,  and  iii  default  of  appointment, 
die.whbfo  ef  t)iie  two  sums  should  be  paid  to  the  said 
S.  Btiiietf  for  his  own  use ;  that  both  husband  aiid  wife 
aiig  nysfiitii:^6d  by  their  funmes  wherever  they  are 
qpioken  of  in  the  settlement;  but  that  they  had  a 
view  to  mncertam  persons^  who  could  be  designated 
only  by  sam^  genial  description ;  that  it  seeme4 


93$  Hutbanff^  Interut  in  md  Power    [X^uf,  8. 

Husband's   hardly  conceivable  that  in  a  marriage  setUement  a 
^„s'g  limitation  to  the  wife's  ^  next  of  kiji  *  can  be  iniro- 

"K«XT  Of     duced  except   for   the  purpose  of  excluding  the 

husband ;  and  that  if  the  intention  was  to  exclude 
him  by  the  first  words  '  next  of  kin/  he  could  not 
be  let  in  under  the  subsequent  words  '  personal  re« 
presentative } ' — ^that  whatever  the  latter  words  might 
mean,  standing  by  themselves,  they  coukl  not  as  used 
in  this  case  take  from  the  first  words  the  scmbcl  which 
they  properly  had,  and  were  here  obvioualy  intended 
to  bear/'  The  husband's  bill  was  dismissed  with 
costs* 

It  occurs  from  the  attentive  consideration  of  the 
above  judgment,  that  cases  may  happen  when  the 
husband  may  be  included  under  a  general  disposi- 
tion by  his  wife  to  her  *<  next  of  kin,''  &c.  althou^ 
in  a  legal  sense  he  does  not  strictly  answer  the  de-* 
scription.  Sir  William  Grant  has  said,  as  before  ap- 
pears, that  under  these  words  in  a  marriage  settle* 
mentf  such  an  interpretation  could  scarcely  be  made; 
the  reason  is,  that  from  the  inference  deducible  from 
the  circumstance  of  the  husband  being  a  party  to  it, 
the  intention  was  that  the  husband  should  take  no 
other  interest  in  any  event  than  what  is  expressly 
given  or  reserved  to  him.  by  the  deed«  The  same 
influence  seems  to  arise,  and  to  be  equally  applicable, 
when  by  the  settlement  the  ultimate  limitation  of  the 
property  is  reserved  or  giveb  to  the.  wife's  ''legal 
personal  representatives,"  or  to  her  ^' personal  repre* 
sehtativel^,"  for  by  these  terms  the  intention  xnuit 
have  been  that  those  persons  only  should  have  the 
property  who  could  claim  it  in  their  own  rights^  viz* 
the  wife's  ncrt  qf  kktf  which  restricts  the  above  ex* 
presslonss  n^  it  has  been  observed^  to  kindred  or 
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relativeg  of  W  man  blood  and  ftmUy  (a).  But  this  liva»tan/k 
construction  or  interpretation  is  not  irrefragable ;  it  ^„b'b 
may  be  repelled  by  Ae  intention  and  effect  of  the  **  ™J^  o» 
whole  instrument*  Accordingly,  Xonf  Eldofif  in 
Chrrickv.  Camden  (h\  a  case  upon  a  will,  said  >^  that 
it  was  competent,  and  reiquir^d  from  the  Court,  to 
look  through  the  whole  will,  and  to'  see  whether^ 
Jrom  the  whole^  an  intention  was  manifetted  to  include 
the  wife  among  those  who  were  to  be  taken  mare 
strict^  as  next  of  kin;  a  description  primd  Jade  ex- 
cluding her;'^  and  his  Lordship  observed,  that  upon 
the  following  words,  **  to  be  divided  as  if  I  had  died 
intestate,"  the  words  ^^next  of  kin"  being  omitted, 
might,  upon  the  whok,  admit,  or  even  authdrise  or 
require,  such  a  construction  as  to  let  in  the  widow. 
If  so,  the  same  words  used  in  the  wife's  will  made 
under  a  power,  or  similar  words  in  a  bequest  to  her, 
must  also  intitle  the  husband  to  a  share.  But  it  is  to 
be  observed,  that  in  these  cases  the  widow  or  hus- 
band do  not  take  under  the  statute  of  distribution, 
but  as  personce  designatm  in  the  wiU  under  the  inten- 
tion there  manifested,  such  intention  sometimes 
enlarging  the  usual  acceptation  and  effect  of  the 
words  used,  so  as  to  let  in  those  persons  not  strictly 
answering  the  description,  with  those  who  do  soj 
and  at  other  times  restricting  the  legal  import  of  the 
expressions,  so  as  to  exclude  some  of  the  persons 
who  might  otherwise  have  taken  under  them,  as 
answering  the  description  required  by  the  statute. 


'  (a)  See  Lord  Alranley's  reasoning  in  Bridge  t.  Abbott,  S  Bro. 
C.  C.  224 ;  also  Jennings  v.  GaUimore,  and  Long  y.  Blackall,  S 
Ves.  146,  486 ;  and  Lord  Cranley  v.  Hale,  14  Ves.  307.  (h)  14 
Ves.  S82. 


ifesBMimnii  Tlie'dteisiites  below  deferred  ta  (a)  will  more  fiAj 

wiFi^s^'     illustiute  these  ohservations. 

<<BZEci7TQR'      M^ii»  howevef,  tteidtimftte  Uimtotk>n  of  petwBil 

TRATOA.?     property  is  made  to  the  d4vculk>r^  or  admmistratars  of 

the  wife,  if. the  husband  be  appointed  her.execut((H*» 
ot  he  administer  to'  her,  he  will  be  intitled  to  it,  m 
repreaentixig  her,,  and.  as  answering  the  descriptioa 
in  :the.  iMtrument  (h). 


f  Hi^g  liow  finSflhed  the  £rst  general  division  of 
|lie'  tireatise,  we  shkU  next  proceed  to  the  eonsidenii- 
tion  of  "  The  rights  acquired  by  the  wife  in  the  resl 
and  personal  estates  of  her  husband,  and  her  pow^ 
oVer  the  former." 


•-*- 


(a.)  Greenwood  r.  Greenwood,  1  Bro.  C.  C.  S2  in  noiis.  Wim* 
bles  V.  Pitcher^  12  Ves.  433 ;  and  Cotton  v.  Scaradck,  1  Madd.  45. 
Most  of  the  cases  are  collected  and  staled  in  tihe  **Ialw  of  Le- 
^a^MBS,"*  1  vol.  p.  12D  to  p.  ISO.  2  Ed.        (i)  15  Ves.  5S7. 
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CHAPTER  IX. 

THE  RIGHTS  ACQUIREb  BY  THE  WIFE  IN  HER 
HUSBAND'S  REAL  ESTATES,  AND  HER  POWER 
OVER  THE  SAME. 

« 

Bt  the  intermarriage. the  wife  becomes  intitled  to 
an  estate  for  life,  upon  surviving  her  husband,  in  a 
third  part  of  all  such  estates  of  inheritance  of  which 
he  was  solely  seised  during  the  coverture,  and  to 
which  any  issue  she  might  have  had  might  by  possi- 
bility have  been  heir. 

This  interest  of  the  wife  is  termed  her  Dower, 
and  is  the  provision  which  the  common  law  has  made 
for  her  support,  and  the  nurture  and  education  of  the 
younger  children  (a).  We  shall,  therefore,  proceed 
to  the  consideration  of  this  right  of  the  widow,  under 
the  title 

DOWER. 

In  treating  uppn  the  subject,  the  same  method 
will  be  pursued  which  has  been  adopted  in  the  first 
division  of  the  work,  by  considering  it  under  the 
following  heads  or  sections : 

I.  Who  are  intitied  to  dower. 

II.  Of  what  estates  and  interests. . 

!•  Of  what  estates. 

2.  Of  Sie  wid(ftxfs  election  between  two  estates 
or  interests. 

(a)  Gilb.  "  Dower/'  363.  .  Co,  Litt.  .30.    2  JBlack.  Coram,  130- 


Dower. 

Who  intitied 
ioU. 


A  legal  mar- 
riage ne- 
cessary. 


Distinction 
on  the  sub- 
ject be- 
tween a  mar- 
riaffe  void 
anayoidable. 


Rights  qfthe  Wife  [Chap.  9- 

3.  As  to  her  right  to  endowment  qf  imprcfve- 
ments,  and  when  intitkd  to  more  Aon  one 
third  qfthe  estate  for  dower. 

4«  The  necessary  seisin  qfthe  husband;  and 

5.  Qfthe  issue  as  to  dower. 
IIL  Assignment  (if  dower. 

1.  When  to  be  made. 

S.  By  whom. 

3.  In  what  manner  ;  and  the  remedies  for  es^ 
cessic^  assignmepOs. 

4.  ]^gects  if  assignments  in  regard  to  the  hus^ 
ban^s  incumbrances. 

IV.  Widat^e  interest^  rights^  and  powers^  in  respect 

if  her  estate  in  dower. 
Y.  Remedies  for  obtaining  dower. 
1.  /n  «  Court  qfLaw  ;  and 
S^  In  a  Court  qf  Eqtdty. 

L  Who  are  intitied  to  dower. 

In  order  to  intitle  a  woman  to  this  legal  provision^ 
she  must  answer  the  description  of  a  lawful  wife. 
Marriage,  therefore,  must  have  been  legally  so- 
lemnised between  persons  competent  to  enter  into 
the  contract;  for  a  liusband's  second  marriage 
during  the  life  of  his  first  wife,  will  not  intitle  the 
second  to  dower  j  and  the  law  is  the  same  if  a 
wife  take  a  second  husband  while  the  first  is  living, 
because  such  marriages  are  void;  so  that  the  second 
wife  in  the  first  case,  and  the  yn£e  in  the  second, 
are  not  lawful  wives  (n).  But  if  the  marriage  be 
not  actually  void,  but  voidable^  and  it  continue  un- 
dissolved by  sentence  during  the  husband's  life,  his 
widow  will  be  intitied  to  dower ;  since  it  is  too  late 


(a)  Moor,  296.    Perk.  sect.  ^M. 


Sectl.]     in  het  Hushofufs  real  JEstatei.  d^ 

to  apply  for  the  Avoidance  of  the  marriage  after  his     Dowee. 
death  (a).    Thus,  in  RenningUm^^  case  (h\  the  widow  ^S^. .  . 
claimed  dower^    It  was  urged  against  her  demand,  f^  ^. 
that  she  was  niece  to  her  deceased  husband's  first 
wife ;  but  the  objection  did  not  prevail,  since  there 
was  no  divorce  during  the  husband's  life. 

When  in  a  writ  of  dower  the  legality  of  the  mar-  ETtdwice  of 
riage  is  the  point  in  issue,  and  it  was  celebrated  in  "*""***' 
this  country,  no  evidence  is  admissible  upon  the  sub* 
ject  but  the  certificate  of  the  Bishop  of  the  diocese  by  Bishop's 
where  the  marriage  was  solemnised  (c).     This  cer-  ^      ^^^ 
tificate,  when  granted,  is  final ;  it  cannot  therefore 
be  replied  to  (ji).     Hence  the  Bishop  need  not  to 
certify  the  day  or  place  of  the  marriage  (e).     His 
general  certificate  of  the  parties  having  or  not  having 
been  legally  married  is  sufficient  {f)  j  the  forms  of 
which  and  of  the  pleadings  may  be  seen  by  referring 
to  the  books  mentioned  in  the  note  {g)*    But  if  the 
marriage  be  celebrated  in  a  foreign  country,  and 
cOnsequentiy  out  of  the  jurisdiction  of  the  temporal 
courts  of  this  kingdom,  in  such  cases  since  those 
Courts  cannot  compel  a  return  to  a  writ  directed 
to  the  Bishop,  the  legality  of  the  marriage  must, 
therefore,  of  necessity  be  tried  by  a  British  jury.  When  by  a 
"  If,*'  said  die  Court,  in  Bderton  v.  Ilderton^h),  «  tiie  J'^" 
trial  cannot  be  by  certificate,  we  lay  it  down  as  a  ' 

proposition  fundamental  and  incontrovertible,  that 

(«)  Moor.  9!2S,  22S.  Wickhmn  v.  Enfield,  Cro.  Car.  352.  Co. 
Litt.  SS.  (b)  Noy*s  Rep.  29.  (e)  2  Born  Eccl.  Law,  486. 
Dyer,  968  b.  (i^  See  Harg.  Law  Tkmcu,  458,  and  Robins  y. 
Cmtchlej,  2  WOb.  Rep.  122.  (0)  Cro.  Car.  S52.  (/)  Dyer, 
968,  b.  9  Rep.  19,  b.  (g)  Co.  Entr.  180,  181.  Rest.  Ent.  228. 
1  Bro.  Em.  204.  Rob.  Enl.  240.  (A)  2  Hen.  Black.  Rep.  €.  P. 
159. 


^4i 
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^  irisal  ia  to  /be  by  the  coiiBtfy  %  and  for  a  rea8(M> 


elopemeots 
to  Scotland 
seem  to  be 
yalidr 


BeasoDS. 


Whairuitkd  ^*' ^^  unbnswerable,'  that  there  may  not  be  a  failure 

toii.      .      of  justiOe."'-^In  that  case  the  mctrri^e  took  placa 

'  if}  ScQthmd,  and  as  the  subject  under  consideratioi^ 

W9^.  fully  and  ably  discussed,  it  is  wcurthyof  ih^ 

particular  attenti6n  of  the  reader.  . 

It  is  propel" to  ccmsider,  as  connected  with, the 
pf eaeat  subject  of:  inquiry,  the  validity  of  those^ 
i09ms^eB  where  the  parties  elope,  gfi  to  Scotiands 
nuuvy  there,  and  return  immediately  afterwards; 
To  fo:rm  &  rational  judgment  upon  this  matter,  it  is 
necessai^  to  ascertain  what  the  law  was  previously 
to  the  passing  of  the  marriage-act  (a),  and  whether 
that  statute  made  any  alteration  in  this  instaiice. 

Befdre  that  act,,  the  age  required  by  the  common 
if^w  ^  render .  obligatoxy  a  marriage  between  twq 
persons, ;  wfcs  that  oi  fourteen  in  the  male,  and  k£ 
tw^(^  in  the^  female  (V).    If  they  had  attained  thosq 
|igep,^the  ]Law  considi^red  them  competent  to  enter 
into  the  marriage  ag|:Bemeat  without  the  consent  o^ 
any  persons :  these  were  the  ages  of  legal  discretion, 
The  common  law  even  permitted  them  under  those 
ages  to  contract  for  a  future  marriage,  from  whigh 
hpwever  they  were  allowed  to  dissent  when  they 
'.  arrived  at  such  ages  of  diacreticm  (c)^  /The  laiws  of 
England  and  Scotland  concurred  in  the  above  par* 
ticulars, :  and  the  law  of  Scotland  still  continues  the 
same  (jd)  \  so  that,  whether  in  England  or  in  Scotland^ 
if  the  male  had  attained  to  fourteen  years,  and  the 
female  i:o  twelve,-  their  marriage  would  have  been 
legal  and  binding  without  the  xon^nt  of  any  onei 


.    (a)  96  a^*  8.  c«  dS%        (»)  Co.  Litt.  79.     >  (r)  litt.  kqcU  Ws 
(d)  1  Enk.  Friiu  of  the  Law  of  Scotland^  62. 


Se^dU  IJ]      in  her  HisbaniFs  teal  Estates. 

Thii:  liberty  haviag  beea  finind  inccmrem&otf  thd     Downc 
marriage  act  was.  passed,  which  rondera  void  aH  y^^  Tntiihd 
vmmageB  in  England  a£  persmis  by  McenceuxkiBt  to  it. 
the  ages  of  twenty^-ofia,  without,  the  consent  of.  the  ' 
Jiahen  of  the  minors ;  or,  if  dead, .  of  liie  guardians 
lawfully  appointed  by  them ;  or,  if  there  be:  noiier 
tben  of  the  mothers,. if  unmarried :  or,  if  dead  or 
iottrried,  then  of  guardians  to  be  i^ipointed  by  the 
Court  of  Chancery*    .The  statute  does  not  require 
consent  to  the  mamages  of  minors  after  due  pub«( 
lication  oibaams;  the  legislature,  having  conddered 
that,  from  the  publicity  of  the  notice,  &c.,  it  was  in 
the  power  of  the  parents,  guardians,  or  friends, of 
the  in&nts,  to  prevent  such  marriages  if  they  werei 
itnpn^n     The  act  in  conclusion  declared,  that 

nothing  in  it  should  extend  to  Scotland.    It. is  obn 

•  •  • 

vious,  then,  that  the  act  introdueed  a  nem  rule  ia 

rc|^d  to  the  marriages  of  minors  oelebratied  ift  thi$ 

country ;  but  with  respeict  to  those  performied  ktk 

Scotland^  they  beiog  ewcepted^  the.rulQ  of  the  cwi^ 

mon  law  remained  as  to  them :  therefore,  as  .heifoce 

the  statute^  the  marriage  of  a  male  of  the  age  of 

finurteen  years,  with  a  female  of  the  age  of  t^^^ve^ 

waa  good ;  so,  as  it  seems,  it  will  be,  fsdnee  the 

acty  if  it  be  solemnised  in  Scotland  accordua^  to  the. 

law  of  that  country.     Hence  jit  aj^pears,  that  the 

opimons  of  writers  upon  liie  law.pf  nations,  ftgain^t 

the  validity  of  marriages  between  the  sulsjectft  of!  we 

atate»  in  another,  to  which  they  went  to  evade  tl\e  laws 

of  their  own,  are  not  applicable  to  the  present  sub^ 

ject  C^) ;  for  here  there  is  no  evasion,  no  breach  of  any 

law,— not  of  the  marriage  act,  because  marriages  in 


■I  *  % 


(a)   Huber.  ad  Pand.  lib*  \.U%  De-confliotu.  leguav  «ect^ a. 
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DowBR.  Scotland  are  excepted,--^or  of  tbe  common  law  of 
r  """^.  JEngland,  since,  prior  to  that  statute,  such  marriages 
to  U.  here  were  valid*  There  is,  therefore,  no  principle,  as 

it  would  seem,  upon  which  these  marriages  can  be 
considered  illegal.  Their  validity,  however,  rests  not 
solely  upon  the  strength  of  the  above  observations ; 
for  it  was  decided  in  Compton  v.  Bearcrqft,  on  appeal 
to  the  delegates  (a),  that  a  marriage  in  Scotland 
between  two  English  subjects,  the  appellant  under 
age  and  having  eloped  with  the  respondent  without 
the  consent  of  her  guardian,  was  a  good  marriage. 

This  being  the  solemn  decree  of  the  prefer  and 
highest  jurisdiction  over  the  present  subject,  has,  as 
it  is  conceived,  settled  the  law  in  favour  of  those 
marriages.  To  which  may  be  added,  the  opinion  of 
Lord  Eldon  in  ex  parte  Hall  (6).  In  that  case,  the 
parties  eloped  and  were  married  in  Scotland^  the 
wife  being  then  under  age.  Previously  to  a  re-mar- 
riage in  England^  it  was  agreed  between  the  fathers 
of  the  husband  and  wife,  that  they  should  make 
mutual  settlements  upon  their  two  children,  which 
were  effected  by  A  the  husband's  father  executing  a 
bond  before  the  second  marriage,  securing  an  an- 
nuity to  the  wife>  and  by  B  the  wife's  father  agreeing 
to  pay  an  annuity  to  the  husband,  and  which  was 
regularly  discharged.  A  was  solvent  when  he  exe- 
cuted his  bond,  and  paid  the  annuity  till  shortly 
before  he  became  a  bankrupt.  Lord  Eldon  sup- 
ported the  bond  of  A  against  his  creditors,  under 
the  above  circumstances,  but  delivered  an  opinion 


(a)  1  Dec.  1768^  and  briefly  stated  in  Bull.  K  P.  113.  See  also 
Dodfon's  Report  of  Sir  ViTilliam  Scott's  Judgment  in  Dalrjrmple 
V.  Dslrymple.        («)  1  Ves.  and  Bea.  lld--114w 
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which  dould  only  have  been  pronounced  upon  the     Power, 
supposition  of  the  marriage  in  Scotland  being  valid  j         ^  .    , 
**  for,*'  said  his  Lordship,  **  the  settlement  ([fter  the  to  it. 


marriage  in  Scotland  not  being  an/e-nuptial,  the  re- * 

celebration  of  the  marriage  in  England  could  not 
have  supported  the  bond  as  given  for  a  valuable  con« 
sideration  i"  or,  in  other  words,  smce  the  marriage 
in  Scotland  is  a  legal  and  binding  marriage,  the 
bond  could  not  be  supported  against  the  creditors 
if  it  had  depended  upon  the  fact  of  having  been 
given  in  contemplation  of  a  marriage  between  the 
husband  and  wife,  because  that  ceremony  had  been 
previously  effectually  performed  in  Scotland,  so  that 
the  obligation  was  voluntary,  as  having  been  made 
after  marriage  (a). 

-  With  respect  to  the  bondjide  marriages  of  En-  Marriages  of 
g&sh  subjects,   celebrated  in  foreign  countries,  it  P"^*«^  *^^ 
may  be  considered  that,  if  they  be  duly  solemnised  foreign 
according  to  the  laws  of  those  countries  where  the  yaSS^ifmade 
parties  happen  to  be,  they  will  be  good,  and  intitle  according  to 
the  widows  to  dower.  ^^''^  ^^ 

The  vaKdity  of  one  of  those  marriages  was  recently  countries, 
litigated  in  the  Consistory  Court  (i).  The  suit  was 
instituted  by  the  Honourable  Octaima  Spmeltt,  Prin- 
cess-dowager of  Butari  in  S^ify,  commonly  called 
Lady  Herbert^  against  Robert  Henry  Lord  Herbert, 
son  of  the  Earl  qf  Pembroke,  for  a  restoration  of 
conjugal  rights.  The  parties  were  married  dan- 
desttnely  at  Palermo  in  Augtist  1814.  The  marriage 
was  proved  by  the  priest  who  solemnised  it,  and  that 
it  was  performed  according  to  the  rites  of  the  Roman 

■  -  —  —  -         .... 

(a)  Upon  the  subject  of  these  settlements,  see  chap.  8.  sect.  2. 
(b)  Herbert  ▼.  HerbeH^  S(Hh  April  1819. 

VOL,  I.  Z 
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Dower.  Catholic  Church  of  Sicily.  The  parties  were  not  mi- 
„„"'"r^,  .  nors  when  the  ceremony  took  place.  Sir  Wilttam  Scott 
to  it.  Observed,  that  it  was  established  by  law  that,  if  a  mar- 

"  riage  was  valid  in  the  country  where  it  took  place, 

according  to  the  rites  and  usages  of  that  country,  it 
was  a  good  one  here;  that  it  was  so  held  upon  a  sort 
of  jus  gentium;  for,  however  naked  the  forms  might 
be,  however  meagre  in  substance,,  provided  they 
conformed  to  that  standard,  the  canonical  law  recog- 
nised them  as  perfectly  valid ;  that  the  evidence  in 
this  case  had  established  the  certainty  of  these  forms 
having  been  complied  with,  and  the  opinions  of 
several  judges  in  Palermo  annexed  to  the  papers 
before  the  Court  clearly  determined  the  validity  of 
the  marriage,  although  a  clandestine  one.  He  there- 
fore decided  according  to  the  prayer  of  Lady  Her^ 
herty  and  decreed  Lord  Herbert  to  receive  her  as  his 
wife  with  conjugal  affection,  and  to  certify  to  it  by 
the  first  day  of  Michaelmas  term  that  he  had  com- 
plied with  the  Court's  injunction. 
Marriages  of  ^7  *^^  common  law,  which  difiered  from  the  civil, 
idiots  and      the  marriage  of  an  idiot  or  lunatic  was  considered 

valid,  and  consequently  the  wife  intitled  to  dower. 
But  it  is  now  settled  that  an  idiot  cannot  marry,  as 
being  incapable  of  entering  into  any  contract  pro 
d^ectu  aninii  {a) .  And  it  is  provided  by  the  statute  of 
the  15th  Geo.  II.  c.  SO,  that  the  marriages  of  lunatics 
and  persons  under  phrenzies  (if  found  lunatics  under 
a  commission,  or  committed  to  the  care  of  trustees 
by  any  act  of  Parliament),  before  they  are  declared  of 
sound  mind  by  the  Lord  Chancellor  or  the  majority 
of  such  trustees,  shall  be  void. 


{a)  Morrison's  case  coram  Delegat, 
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Before  leaving  the  present  subject^  it  will  be  pro-  Dowbk, 
per  to  observe  that  natural  children  have  heesk  held  to  unT^^L^Ju^ 
be  within  the  marriage-act  (a).  If  the  decision  ha4  to  it. 
been  the  reverse,  then  even  in  England  the  marriage  of  natural 
of  a  natural  child,  an  infant,  would  have  been  good,  children, 
if,  hesMig  a  male,  he  were  then  of  the  age  of  fourteen 
years,  and  if  a  female,  of  the  age  of  twelve  (6) ;  and 
in  that  case  the  titles  to  dower,  curtesy,  &c.  would 
have  attached,  as  in  the  usual  instances  of  marriage 
between  adults.  There  is,  however,  a  difficulty  at- 
tending the  marriage  of  a  natural  child,  an  infant, 
which  does  not  occur  in  the  instance  of  a  legitimate 
child,  a  minor.  Tliis  arises  from  his  character  as 
such  in  the  view  of  the  law;  for  he  being  considered 
by  it  as  nullius  JiUtLSj  is  presumed  to  have  no  father 
or  mother  to  consent  to  his  marriage ;  consequently 
his  marriage  by  licence  with  the  consent  of  either 
would  not  be  a  compliance  with  the  marriage  act> 
and  therefore  void(c).  He  will  labour  under  the 
same  disability  if  his  putative  father  were  dead, 
having  by  will  appointed  a  guardian  for  him ;  for 
such  person  would  not  be  his  guardian  duly  ap<- 
pointed  as  required  by  that  statute,  since  a  putative 
father  is  not  authorised  by  the  act  of  Charles  the 
second  ((Q  to  appoint  a  guardian  for  his  natural 
child  (e).  The  methods,  therefore,  by  which  the 
inarriage  of  a  natural  child  can  be  legally  solem- 
lused,  are  either  after  the  publication  of  banns,  or 
after  the  appointment  of  a  guardian  for  him  by  the 


(a)  26  Geo.  II.  c  33.  (b)  11  East^  21.  (c)  Priestley  y. 
Hughes,  11  East,  1.  (d)  12  Car.  II.  c.  24.s.  8.  (e)  Ward  v. 
St.  Paul,  2  Bro.  C*C.  583.  Homer  v.  Liddiard,  I>r.  Croke's  Rep, 
180. 
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Court  of  Chancery,  which  would  be  a  compliance 
with  the  marriage  act  y  and  then  the  marriage  might 
be  performed  under  a  licence  with  the  consent  of 
such  guardian. 

If  the  wife  be  an  alien,  she  will  be  excluded  from 
dower,  except  she  be  Queen^onsart  or  be  married  by 
licence  of  the  king ;  for  by  policy  of  law  no  alien  is 
capable  of  holding  lands  (^E):-F-Thus,  if  a  man  marry 
an  alien  and  then  dispose  of  his  lands,  and  his  wife 
is  made  a  denizen  and  her  husband  dies,  she  wiU  not 
be  intitled  to  dower  out  of  the  estate  sold ;  because 
denization  has  no  retrospect,  and  her  capacity  to  be 
endowed  originated  in  the  circumstance  of  deni- 
zation alone.  The  law  would  have  been  otherwise 
if  the  wife  had  been  naitaraUsed,  for  naturalisatioa 
unqualified  has  reference  to  the  day  of  the  party's 
birth,  and  places  him  or  her  in  most  respects  in  the 
same  state  as  if  actually  bom  within  the  king's  al« 
legiance  (V).  But  by  a  special  act  of  Pariiament» 
not  printed,  it  is  provided,  that  thenceforth  all 
women-aliens,  who  should  be  married  by  licence  of 
the  king,  should  be  intitled  to  dower  in  the  same 
manner  as  English  women  (c). 

The  widow  must  be  of  the  age  of  nine  years  at 
her  husband's  death,  or  she  will  not  be  intitled  to 
dower.  The  reason  assigned  is,  quia  junior  non 
potest  dotem  promereri,  neque  vhrum  sustinere(d)^  and 
therefore  cannot  have  an  heir  who  may  inherit  the 
estate :  but  this  doctrine  of  nonage  is  applicable  to 
the  wife  only ;  for  although  the  husband  be  under 


(a)  2  Black.  Conun.  ISl.        (b)  Co.  Litt.  3S>  and  See  chap.  I. 
sect.  L  (e)  Co.  Litt  31  by  note  9.  (d)  Litt  sect  36. 

Co.  Litt.  33.    1  Roll  Abr.  675. 
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the  age  of  nine  years  at  his  death,  his  wife  having     Dower. 
then  attained  that  age,  shall  be  endowed  («)•    It       ""*~ 
is  not  necessary  that  the  woman  should  be  nine  years  ^jJJJ^  ^  "* 

old  at  the  time  of  marriage ;  for  if  she  were  then  of  

the  age  of  seven  years  only,  and  survived  nine  at  the 
husband's  death,  she  would  be  intitled  to  dower,  the 
law  supposing  her  capable  from  that  period  of  having 
heritable  issue. 

Accordingly,  if  A  marry  JB,  of  the  age  of  seven 
years,  and  alien  his  lands  of  inheritance,  and  B  ar« 
rives  at  her  ninth  year,  and  then  her  husband  dies, 
she  will  be  intitled  to  dower  of  the  lands  aliened  (b). 

As  the  wife  will  be  intitled  to  dower  at  so  early  an 
age  as  nine  years,  so  she  will  be  intitled  to  dower 
however  far  advanced  in  years  she  may  be  at  the 
time  of  her  marriage,  because  the  law  cannot  fix  upon 
the  precise  period  when  her  capability  of  having 
issue  determines.  Sir  Edward  Coke  mentions  an 
instance  of  a  woman  having  a  child  after  she  at- 
tained her  sixtieth  year  (c). 

II.  Of  what  estates  and  interests. 
.  1.  It  has  been  observed  that  the  widow  is  intitled 
by  the  common  law  to  be  endowed  of  a  third  part  of 
all  the  freehold  lands  and  tenements  of  which  her  hus« 
band  was  solely  seised  in  fee  simple  or  fee  tail  at  any 
time  during  the  coverture,  and  to  which  any  issue 
she  might  have  had  might  by  possibility  have  been 
heir  (rf). 

Accordingly,  dower  may  be  claimed  out  of  all  cor-  To  what  eg- 
poreal  hereditaments,  and  out  of  all  incorporeal  he-  ^^hwT^' 


(a)  Co.  LitL  SS.  (6)  Co.  Litt  3S.  (c)  Co.  Litt.  40  « 

and  d.    1  Roll.  Abr.  675>  pi.  10.         {d)  2  Black.  Comm.  131. 
Litt.  sect.  3&— 53.    Perk.  sect.  301 .    Fit^.  N.  B.  147. 
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reditaiAehts  that  savour  of  the  realty,  i.  e.  which 
issue  out  of  corporeal  ones,  or  which  concern  or  are 
annexed  to,  or  may  be  exercised  within  the  same,  as 
rents,  estovers,  common  appendant,  or  in  gross  (if 
certain))  advowsons  in  gross  (a),  fairs,  bailiwicks, 
profits  of  a  park-keeper,  profits  of  courts,  tithes, 
woods,  mills,  piscaries,  tolls  arising  from  public  na-^ 
vigable  rivers  (ft),  and  the  like  (c).  But  if  a  common 
be  sans  nombre,  i.  e.  without  stint,  the  wife  shall  not 
be  endowed ;  for  as  the  heir  would  have  one  portion 
of  the  common,  and  the  widow  another,  and  both 
without  stint,  the  common  would  be  doubly  stocked^ 
which  would  be  inconvenient  (rf)* 

In  Stoughton  v.  Leigh  (e),  a  question  arose  upon 
the  widow's  title  to  dower  of  mines.  They  were 
numerous,  consisting  of  lead,  coal,  and  minerals; 
some  of  them  being  in  the  husband's  own  lands,  and 
others  of  them  in  the  estates  of  other  persons ;  bnt 
of  which  latter  mines  he  had  the  grants  in  fee* 
Some  of  the  mines  had  been  let  by  him  to  tenants ; 
and  of  all  those  mines  in  the  hands  of  himself  and 
his  lessees,  some  had  been  worked  during  his  life, 
and  others  not ;  and  of  those  which  had  been  wrought 
in  his  lifetime,  some  were  discontinued  to  be  so  from 
his  death.  The  Court  was  of  opinion  that  the  widow 
was  dowable  of  all  the  mines  and  strata  of  lead,  or 
lead  ore,  in  the  lands  of  other  persons,  which  had 
been  opened  and  wrought  before  her  husband's  death, 
and  in  which  he  had  an  estate  of  inheritance  during 


(a)  Cro.  Jac.  622.  (i)  Buckeridge  ▼•  Ingram,  2  Yes.  jun. 
652.  663.  (c)  2  Black.  Comm.  131.  '  Perk.  sect.  342—347. 
Co.  Litt.  32.  (^0  2  Black.  Comm.  132.  Co.  Litt.  32  a.  Perk* 
sect.  341.        {e)  1  Tamit.  Rep.  C.  P.  402. 
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the  marriage ;  and  that  her  ri^ht  to  endowment  had     Dowxr. 
no  dependance  upon  the  subsequent  continuance  or  Qf^j^^  ^. 
discontinuance  of  working  them,  either  by  the  bus-  i<^*>  ^c. 
band  during  life,  or  by  those  claiming  under  him 
since  his  death.    The  Court  was  also  of  opinion,  Leasesgrant* 
that  8uch  right  of  the  widow  was  in  no  degree  af-  IJlng  Z^ 
fected  by  leases  made  by  her  husband  during  the  f^^^fi**® 
marriage ;  but  that  if  any  of  the  existing  leases  for  widow's  title. 
years  were  made  by  him  btfore  the  coverture,  then  q^^^ce  of 
the  endowment,  if  made  of  the  mines,  ought  to  be  leases  grant- 
of  the  reversions,  and  of  the  rents  reserved  by  such  triage.  ^^ 
leases  as  incident  to  such  reversions ;  in  which  case 
the  widow  would  be  bound,  so  long  as  the  demises 
continued,  to  take  her  shares  of  the  renders,  whether 
pecuniary  or  otherwise,  according  to  the  terms  of  the 
respective  reservations ;  but  that  she  was  not  dow-  ^^^  dowable 
able  of  any  of  the  mines  or  strata  which  had  not  been  of  mines,  &c. 
opened  at  all,  whether  in  lease  or  not. 

It  was  adjudged  at  the  period  when  castles  w^ere  No  title  to 
built  and  holden  for  the  protection  and  defence  of  the  ^^'^f  ®( . , 

^  .  castles  which 

kingdom,  that  they  should  not  be  subject  to  dower ;  were  holden 
the  law  in  this  instance  preferring  the  public  good  to  defwidinL^^ 
private  individual  claims.    Also  if  a  messuage  or  the  realm, 
dwelling  house  were  caput  camitatus  sive  baronicp,  the 
¥ridow  was  not  intitled  to  dower ;  but  this  doctrine 
extends  only  to  baronies  by  tenure^  and  not  to  mere 
titular  baronies  created  at  this  day  (a). 

Of  a  mere  annuity  granted  to  the  husband  and  his  Annuities. 
heirSy  the  widow  will  not  be  intitled  to  dower,  be^ 
cause  it  is  a  personal  demand  only,  a  mere  charge 
upon  the  person  of  the  grantor,  and  does  not  issue 


(a)  Co.  LitU  Si  b.    1  Lord  Raym.  72.    S  Lev.  40L 
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out  of  any  laads  or  tenements  (a)i  as  in  the  instance 
of  the  husband  being  possessed  of  a  rent  granted  to^ 
him  out  of  a  subsisting  rent  or  duty,  which  was  the 
case  of  the  Earl  of  Stafford  v.  Buckley  (ft)  j  or  in  the 
instance  of  the  husband  being  possessed  of  a  yearly 
sum  payable  out  of  the  Post-Office  revenues,  which 
was  the  case  of  Lady  Holdemesse  y.  the  Marquis  (^ 
Carmarthen^  before  Lord  Thurlow  (c). 

It  mayJiappen  from  the  nature  of  the  property  and 
the  different  kind  of  remedies  given  for  the  recoveiy 
of  it,  that  it  will  be  considered  either  a  real  or  a  per* 
sonal  inheritance,  at  the  election  of  the  heir,  so  as  to 
place  the  widow's  right  to  endowment  in  his  power. 

Thus  of  a  rent-charge,  the  widow  is  primAfade 
intitled  to  be  endowed ;  but  if  before  distress  and 
avowry  made,  her  husband  die,  and  the  heir  brings 
a  writ  of  annuity,  (a  mere  personal  remedy),  and  re* 
covers  judgment  in  it,  or  proceed  no  further  than 
filing  a  declaration,  the  heir's  election  is  bound,  and 
the  rent-charge  will  be  converted  into  a  mere  per* 
sonal  annuity,  in  which  the  widow  cannot  claim 
dower,  for  the  lands  are  for  ever  discharged  from  the 
real  remedy  by  distress*  But  nothing  short  of  the 
heir's  election  in  a  Court  of  Record,  by  suing  out 
this  writ  and  recovery,  or  declaring  in  the  action,  or 
distraining  and  avowing  for  the  rent,  can  fix  the 
nature  of  the  property,  and  determine  the  widow's 
right  to  dower ;  so  that  if  before  such  declaration 
or  avowry  by  the  heir,  the  widow  recover  judgment 
against  him  in  a  writ  of  dower,  her  right  to  dower 
will  be  unalterably  established  (cQ» 


(a)  Co.  Litt.32.         (b)  2  Ves,  sen.  170.         (c)  1  Bro.  C.  C 
377.        {d)  Co.  Litt.  U4  b.    Fitz.  N.  B.  152  a.     Co.  Litt.  145. 
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'  9.  Having  spoken  of  the  widoVs  title  to  dower  as     Dowsh. 
depending  upon  the  election  of  the  heir,  we  shall       ""^^ 
next  consider  in  what  instances  the  law  obliges  the  ^^  ^^^ 
widow  to  elect  dower  out  of  one  of  two  estates,  to  j; — : — r 

Election  of 

both  of  which  her  title  to  dower  attaches.  dower  in  one 

In  the  instance  of  an  exchange^  the  widdw  will  not  ^^^^  ®^ 
be  dowaUe  both  of  the  lands  given  and  taken  in  As  in  ex- 
exchange  ;  but  she  must  elect  dower  out  of  one  (^        ^^* 
the  two  estates  (a).    So  also  if  a  husband  seised  of  a  Abo  between 
rent-charge  in  fee,  purchase  the  inheritance  of  the  ^^  ^^ 
lands  out  of  which  the  rent  issues,  the  widow  must 
elect  of  which  she  will  be  endowed  {h).    And  if  the 
husband  make  a  feoffinent  in  fee,  reserving  a  rent» 
she  must  elect  to  be  endowed  either  of  the  lands  or 
of  the  rent ;  and  if  she  make  choice  of  the  former, 
she  shall  hold  them  discharged  of  the  latter  (c).    But  Instances  of 
if  there  be  lord  and  tenant  by  fealty,  and  the  lord  ^^  "" 
mames,  and  then  the  tenancy  escheats  to  him,  and 
he  enters  and  dies,  his  widow  cannot  elect  between 
the  seigniory  and  the  tenancy ;  because  the  seigniory, 
by  the  accession  to  the  lord  of  the  tenancy,  neces- 
sarily became  extinct;  and  his  widow  receives  no 
injury,  since  she  will  be  intitled  to  dower  of  the 
lands  escheated  (d).    If»  however,  all  or  any  part  of 
the  lands  had  been  assigned,  to  her  in  dower,  and 
they  were  afterwards  recovered  from  her  by  an  elder 
title,  then  the  seigniory  would  be  revived  for  her, 
either  wholly  or  in  part,  according  to  the  extent. of 
her  title  to  dower  in  the  lands  so  recovered  (e)  \  for 


(a)  Co.  Litt.  81  6.    Perk.  sect.  Sl9.        (fi)  Perk.  sect.  S20. 
(c)  Perk.  sect.  S24.  {d)  See  chap.  1,  upon  Curtesy,  p.  16, 

idiere  this  subject  is  more  fully  explained.        (e)  Perk*  sec  320^— 
321. 
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DowfiR.  if  this  were  not  so,  the  widow  would  be  deprived  of 
*  dower  in  toto. 
iatti  *c*''  '^®  period  for  the  wife  to  make  election,  is  at  her 
^tt; — : —  husband's  death,  and  not  sooner ;  and  in  consequence 
to  elect,  is  at  it  has  been  determined,  that  if  she  and  her  husband 
b^d's  death  ^^^^^^g®  ^^^  lands  for  others,  and  then  they  convey 
and  not  away  by  deed  and  fine  the  lands  taken  in  exchange ; 
inbe  conse-  *^®  ^"^  nevertheless  be  at  liberty  to  enter  upon  her 
quencet.  own  estate  after  her  husband's  death  {a).  Upon  the 
election,  bj  same  principle,  if  the  widow's  right  to  dower  attadi 
fine  during     xlt^oh  two  estates,  but  in  one  of  which  alone  she  is  in- 

marriaffeybar     * 

her  ri^t  to.  titled  to  be  actually  endowed,  as  in  the  instance  of 
eSate  die***  an  exchange,  before  mentioned,  and  she  and  her 
may  resort  to  husband  con vey  away  by  fine  the  estate  taken  by  him 
afterherhus-  ^^  exchange,  and  die  ;  his  widow  may  daim  dower 
band's  death,  out  of  his  estate  given  in  exchange ;  because  she 

having  a  right  to  elect  her  dower  out  of  either  of 
them  upon  the  death  of  her  husband ;  and  since  the 
fine  estops  her  from  claiming  it  in  the  one,  she  may 
resort  to  the  other  (6). 
Improve*  3^  When  additions  or  improvements  have  been 

ments,  *■ 

made  upon  the  lands  previously  to  the  assignment  of 
dower ;  distinctions  have  been  established  in  regard 
to  the  widow's  right  of  being  endowed  of  them*    The 
distinctions  are  these : 
When  dower      If  the  heir  aft:er  the  husband's  death  improve  the 
them  and  the  estate,  as  by  building  or  draining,  &c,  or  if  the  pro- 
increased       perty  be  more  valuable  by  other  means  at  the  time 

value  of  the       y#,  .  ^-i  1  111        i« 

estate.  of  the  assignment  01  dower  than  at  the  husband  & 

decease,  his  widow  will  be  intitled  to  have  her  dower 
of  the  lands  so  improved,  and  become  more  valuable, 


(a)  Anon»  1  Leon.  285.  {b)  See  Dyer,  S58  b,  and  ii^ki,  in 

this  sect  pL  15. 
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without  any  allowance  to  the  heir  on  either  of  these     Doweb« 
accounts  j  because  by  the  death  of  her  husband  her  q/^^ 
title  to  dower  was  consummate,  and  she  was  intitled  tatesy^^. 
to  an  assttgnment  of  it  immediately  afterwards.  Since,  And  when 
therefore,  she  is  intitled  to  such  advantage,  equal  ^i^emust 

*         bear  a  pro- 

justice  requires  that  she  should  bear  a  proportion  of  portion  of  a 
the  loss  in  an  unavoidable  diminution  in  the  value  of  ^^®^®  ^ 
the  lands,  intermediate  the  death  of  her  husband  and 
the  assignment  of  her  dower.  In  such  an  event  she 
can  claim  nothing  from  the  heir  in  respect  of  such 
decrease,  except  it  was  occasioned  by  his  own  volun- 
tary misconduct,  as  by  committing  waste ;  and  in 
that  case  she  would  be  intitled  to  a  compensation  in 
damages  {a). 

But  the  case  is  different  when  the  improvements  WhenwidUnr 
or  the  increase  in  value  of  the  estate  take  place  to°dower  of 
during  the  life  of  the  husband,  before  his  widow's  improve- 
tide  to  dower  was  complete,  since  a  like  adjudication 
as  the  last  would  prove  injurious  to  a  third  person. 

Suppose,  then,  that  the  husband  makes  a  feoffinent 
in  fee  of  lands,  with  warranty,  in  which  his  wife  had 
acquired  an  initiate  titie  to  dower ;  if  the  feoffee  or 
bis  heirs  improve  these  lands,  or  they  otherwise  be- 
come of  greater  value  than  they  were  at  the  period 
of  the  conveyance,  the  feoffor's  widow  will  only  be 
intitied  to  them  as  they  were  at  the  time  of  the  feoffs 
ment ;  for  if  the  contrary  were  the  legal  rule,  she 
would  recover  more  against  the  feoffee  (the  value  of 
a  third  of  the  improvements),  than  he  could  do 
against  the  heir  upon  the  warranty,  who  is  only 
responsible  to  the  feoffee  for  the  value  of  the  lands  at 


(a)  Co.  LitL  32.    3  InBt  81. 
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Widow  in- 
tided  to  coni> 
&C.  sown  by 
husband  on 
lands  as- 
signed in 
dower. 


Gavelkind 
lands. 
Wife  in- 
titled  to  a 
moiety  in- 
stead of  a 
third. 

And  cannot 
waive  it. 


the  time  of  the  conveyance,  which  would  therefore 
be  unreasonable. 

But  if  the  feofiment  had  been  condithhal^  and  the 
feoffee  had  made  the  improvements,  and  his  estate 
was  defeated  by  the  entry  of  the  husband  for  a 
breach  of  the  condition,  in  which  event  the  husband 
became  seised  of  his  former  est&te,  his  widow  would 
be  intitled  to  dower  of  the  improvements  as  well  as 
of  the  lands ;  and  the  feolfee  has  no  reasonable  ground 
of  complaint,  since  it  was  his  own  folly  and  im- 
prudence to  make  improvements  upon  lands  which 
he  held  by  so  uncertain  a  tenure  {a). 

It  is  a  maxim  that  the  widow  shall  be  endowed  de 
optimd  possessione  vhi. 

If,  therefore,  lands  which  had  been  sown  with  com 
and  grain  by  the  husband  be  assigned  to  her  for 
dower  by  the  heir,  she  will  be  intitled  to  the  crops  (6). 

It  has  been  observed,  that  a  third  part  of  the 
lands  is  the  proportion  which  the  common  law  gives 
to  the  widow  for  her  dower;  but  there  are  exceptions 
to  the  generality  of  the  rule,  founded  upon  particular 
customs. 

One  exception  is  of  lands  of  the  tenure  ofgetveU 
kind  [e) .  By  the  particular  custom  which  established 
that  tenure,  the  widow  is  intitled  to  a  moiety  of  the 
estate  so  long  as  she  continues  chaste  and  unmarried. 
This  custom  she  cannot  waive  and  resort  to  her  third 
part  at  common  law;  it  being  a  maxim  that  coiu 
suetudo  tollit  communem  legem  (d). 

The  reasonableness  of  the  maxim  appears  in  this 

(a)  Co.  Litt.  32.    Perk.  sect.  828.  (i)  Dyer,  316,  pi.  2. 

Perk.  sect.  521.    2  Inst.  81.  (c)  For  this  tenure  see  2  Blade 

Com.  p.  84.  (d)  Rob.  on  Gavelkmd,  159—179.  Cro.  Eliz. 
121—825.    1  Leon.  62. 133. 
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case ;  for  if  the  widow  could  waive  the  custom  and     Dower. 
claim  her  dower,  she  miirht  retain  the  latter  after  a  «  ."T^. 

®  Seuin  qfhus' 

second  marriage,  which  would  be  contrary  to  the  band. 
special  custom.    If,  therefore,  she  demand  a  third 
part  at  common  law  against  the  tenant  of  the  lands, 
he  may  aver  the  tenure  to  be  gavelkind,  and  plead 
in  bar  the  customary  title  to  endowment,  &c  (a). 

Another  exception  to  the  comnfiiHi  law  rule  occurs 
in  the  instance  of  the  custom  of  Borough-EngUsh^  Boroudi- 
According  to  which  the  widow  is  intitled  to  take  the    ^  ^  * 
whole  of  her  husband's  lands  hcdden  by  that  tenure 
for  her  dower  (4). 

With  respect  to  copyhold  estates,  the  widow's  title  Copyholds, 
to  dower  orfree-bench^  depending  upoia  custom  (a9 
is  afterwards  mentioned),  such  title  is  capricious,  and 
entirely  governed  by  it. 

Suppose,  then,  the  custom  to  be  that  if  a  copyhold 
tenant  marry  a  mdffWyOt  that  if  liie  husband  seU  the 
lands,  and  his  wife  receive  a  part  of  the  purchase 
money,  she  shall  not  have  free^bench ;  these  are  said 
to  be  good  customs  (c). 

Having  considered  of  what  estates  the  widow  is 
intitled  to  be  endowed,  the  subject  proposed  fourthly 
to  be  considered  wasr— 

4.  What  seisin  by  the  husband  is  requisite  to  create  Seum  to 
a  title  to  dower.  ^  dower. 

When  the  husband  is  actually  seised  of  the  legal 
freehold  and  inheritance  of  lands  or  tenements,  at 
any  time  during  the  marriage,  there  can  be  no  ques- 
tion as  to  his  widow's  right  to  dower.    But  it  is 

til  I  ■■  |III»II.1H.»I.II»I-  —  III -■■■-■I  I  ■  — 

(a)  Hunt  ▼.  GOburne,  Cro.  Eliz.  121.  Rob.  Gay.  179,  et  seq. 
Co.  Litt.  83  h.  Rob.  Entr.  245.  (h)  For  a  description  of  this 
Uanre  fse  2  Black.  Conw  82.       (c)  1  HoU.  Abn  562,  pi.  iSy  59; 
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Dowse.     $ettled  that  a  seisin  in  law  of  the  husband  is  suf- 

Seuinofhus'  ^c^®^* ^^  found  his  wife's  title  to  endowment.    The 
band.  reason  of  the  distinction  between  this  case  and  that  of 

curtesy,  treated  upon  in  the  beginning  of  this  work  (a), 
is,  that  the  wife  is  presumed  to  have  no  power  of 
obliging  her  husband  to'  take  possession  or  actual 
seisin  of  the  estate ;  the  law,  therefore,  in  her  favour 
considers  the  right  to  the  immediate  possession  of  the 
freehold  and  inheritance  cast  by  it  upon  her  husband 
as  equivalent  to  his  entry  and  actual  seisin  cr  pos* 
session  of  the  estate.    I  shall  &rt  explain  and  pro- 
duce some  instances  <^  seisins  in  law,  and  then  pro- 
ceed to  consider  generally  the  sufficiency  of  the 
husband^s  seisin  to  create  a  title  to  dower, 
ilrst,  as  to  seisins  in  law. 
Widow  dow-      A  seisin  in  law  in  its  usual  acceptation  is  where 
seidiru^kw.  ^^^  inheritance  in  lands  and  hereditaments  of  which  a 

man  dies  seised  or  possessed  descends  upon  his  heir, 

who  dies  before  entry  or  possession  (6).     In  such 

case  if  the  heir  leave  a  widow  she  will  be  in  titled  to 

dower  (c). 

DiBtinction        This  seisin  devolves  upon  the  heir  instantaneously 

dower  when  ^  the  death  of  his  ancestor.     It  has,  therefore,  pre- 

9nabat€fnent  eedence  of  every  act  which  may  be  done  subse- 

befrrt  and      quently  to  the  ancestor's  decease.  In  fact,  this  seisin 

dien  qfUr     ^£  ^j^^  j^^jj.  jg  ^  continuation  of  his  ancestor's  inhe- 


the  marriage. 


ritance. 

Thus  if  immediately  after  the  ancestor's  death  a 
stranger  enter  upon  the  land  and  abaie^  still  the 
widow  of  the  heir  may  ckim  her  dower,  if  the  mar. 
riage  took  place  before  the  abatement }  because  her 
husband  had  a  seisin  in  law  of  the  inheritance  during 


(a)  P^e  7,  et  seq.        (b)  Litt,  sect.  448.        (c)  Litt.  9edL  681. 
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the  marriage,  yvi.  in  the  interval  between  the  an-     Down, 
cestor's  death  and  the  abatement (ja).    But  if  the  srinnofhtu* 
heir  had  been  unmarried  at  the  time  of  the  abate-  ^^^* 
ment,  and  he  afterwards  married,  and  died  with- 
out having  entered  upon  the  premises,  his  widow 
would  not  be  intitled  to  dower,  because  he  was  not 
at  any  period  during  the  marriage  seised  even  in 
law  of  the  inhe]:itance,  that  seisin  which  he  acquired 
by  descent  upon  his  ancestor's  death  having  been 
devested  before  the  coverture,  and  never  revested 
during  its  continuance  {b).    Again, 


If  a  rent  descend  to  the  husband-heir,  and  he  die  Dower  of 

isiiisin 
rents. 


before  the  arrival  of  the  time  for  its  payment,  his  ®®f"°*  "*  "^ 
widow  will  be  intitled  to  dower,  in  consequence  of 
his  seisin  of  it  in  law  (c). 

And  it  is  said,  that  if  a  rent  be  purchased  by  or 
granted  to  the  husband  and  his  heirs,  and  he  die 
before  it  becomes  due,  or  if  he  survive  that  period 
and  die  before  receiving  it,  his  widow  nevertheless 
shall  be  intitled  to  dower  (d).  The  principle  must 
be  this — ^that  by  the  conveyance  to  and  acceptance 
of  the  grant  by  the  husband,  he  acquired  a  seisin  in 
law  of  the  rent,  to  which  a  right  of  dower  attached* 

Secondly,  of  the  husband's  seisin  generally  in 
regard  to  the  right  of  dower. 

1.  The  seisin  of  the  husband  must  be  a  legal  Must  be 
seisin.     This  requisite  excludes  the  widow  from    ^' 
dower  of  a  trmt  estate ;  for  the  husband's  interest  A  tma 

therefore  is 
excluded. 

(a)  1  Bro.  Abr.  <<  dower/'  p.  25S^  pL  75.  See  S  Black.  Com. 
168,  for  an  explanation  of  abatement.  (Jb)  Perk,  sect  S67. 
(c)  1  Bro.  Abr.  "  dower,"  fo.  255,  pL  71.  2  Bro.  Abr.  fo.  249  by 
pi.  5.  (<0  Perk,  sect  373.    1  Bro.  Abr.  **  dower/'  fo.  ^&S. 

pL71. 


352 

Dowsiu  . 

Seisin  qfhui* 
band. 


Except  It  be 
created  for  a 
fraudulent 
purpose^ 
which  viti* 
ates  the 
transaction* 


Mo  title  to 
dower  of  an 
equity  of  re- 
demption in 
fee* 


Rights  of  the  Wffe  [Qh^.  9- 

or  seisin  is,  in  that  instance,  pure}y  equitable.  A 
modem  trust  is  the  same  as  an  use  at  common  law, 
of  which  it  appears  from  the  recital  in  the  statute  of 
uses  (a),  that  a  widow  was  not  dowable  (&). 

The  creation  of  the  trust,  however,  to  have  the 
efiect  of  excluding  the  widow's  title  must  be  a  fair 
transaction,  such  an  one  in  which  a  Court  of  Equity 
would  entertain  jurisdiction  to  execute  the  trust,  or 
the  husband  will  be  considered  the  legal  owner  oi 
the  estate,  which  will  consequently  give  to  the  wife 
a  title  to  dower. 

Accordingly  in  Bateman  v.  Batenum  (c),  ^  in  the 
year  1691  purchased  an  estate  in  the  name  of  his 
son  Bt  to  whom  he  delivered  possession.  JB  falling 
sick  about  a  year  afterwards,  A  procured  from  him  a 
deed  declaring  that  his,  B*s  name,  was  used  in  the 
purchase  in  trust  for  A*  B  recovered  and  still  con* 
tinned  in  possession  of  the  estate,  married,  and  died* 
His  widow  claiming  dower  of  this  estate  brought  her 
writ  to  recover  it  at  law ;  upon  wbioh  A  filed  hia 
bill  in  equity  to  be  relieved  against  these  proceedings^ 
but  it  was  dismissed ;  the  Court  declaring  the  deed 
of  trust  to  be  fraudulent,  as  having  been  made  with 
an  intent  to  deceive  creditors  and  purchasers ;  and 
A  was  injoined  from  giving  the  purtlutse  deed  in 
evidence  at  the  trial  at  law. 

Upon  the  principle  requiring  a  legal  seisin  in  the 

husband,  if  his  estate  be  subject  to  a  mortgage  in 

fee  at  the  time  of  the  covertiu*e,  and  remain  so 

during  its  continuance,  his  widow  will  not  be  intitled 


(«)  S7  Hen.  Vril*  t.  KX       (»)  Peric  sect.  M9.    4  Rep.  1  & 
(<:)  2  Vem.  486.  Ed.  by  Raithby. 
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to  dower  (a),  for  at  law  the  whole  legal  estate  of    Dowbr. 
inheritance  is  in  the  mortgagee;  and  the  right  of  semnofhus^^ 
redemption  is  merely  an  equitable  title,  incompetent  band. 
to  create  a  claim  to  dower. 

But  since  the  legal  fee  becomes  vested  in  the  Widow  of 
mortgagee,  on  non-payment  of  the  money  by  the  ^er  condi- 
mortgagor  according  to  the  condition  in  the  deed,  tion  broken, 
it  follows  that  his  widow  will  be  intitled  at  law  to  dower  at  law. 
dower  out  of  the  estate  (J).     A  Court  of  Equity,  But  prevent- 
however,  disappoints  this  title,  considering  the  na-  claiming  it 
ture  of  the  transaction ;  for  in  that  Court  the  mort>  l>y  a  Court 
gagor  had  a  right  to  redeem  the  land  if  the  condition 
were  broken,  which  right  commenced  at  the  date  of 
the  deed,  so  that  this  title  over-reached  the  legal 
seisin  of  the  mortgagee  acquired  by  him  in  conse* 
quence  of  a  breach  of  the  condition.     Equity,  there- 
fore, (in  analogy  to  similar  instances  at  law  after 
mentioned  upon  mere  legal  rights)  acting  upon  its 
own  creature  the  equity  of  redemption  in  the  mort- 
gagor, converts  the  husband  mortgagee  into  a  trustee 
for  him  ab  initio^  and  defeats  the  legal  title  to  dower. 

Hence  it  appears  that  the  widow  of  a  trustecy  The  widow 
although  intitled  to  dower  at  law,  which  does  not  ig  in  the 
notice  ti-usts,  is  not  so  intitled  in  equity.     The  prin-  »?™®  **^"*- 
ciple  is,  that  the  trustee  has  no  beneficial  estate,  but 
the  cestuique  trust  is  actually  and  absolutely  seised 
of  the  freehold  and  inheritance  in  the  consideration 

« 

of  a  Court  of  Equity.  The  trust  is  the  land  in  that 
Court,  and  the  declaration  of  the  trust  is  the  dispo- 
sition of  the  estate. 


(a)  Dixon  v.  SaviUe,  1  Bro.  C.  C.  S26.        {b)  1  RoU.  Abr. 
679>.pl.  50.    Nash  v.  Preston,  Cro.  Car.  191. 

VOL.  I.  A  A 
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P^»-  2.  The  husband's  seisin  must  also  be  of  an  estate 
Seism  ofhus-  ^^  inheritance. — ^Copyhold  lands,  therefore,  are  not 
^^^'  in  general  (as  we  have  seen)  subject  to  dower;  they 

Seisin  muflt  are  estates  holden  at  the  mil  of  the  lord  only;  yet 
estate  of  171-  hy  special  custom  the  widow  may  be  intitled  to 
heritance.  dower,  or  more  correctly  speaking  to  Jree-benchf 
therefore  ^^*  ^^  them.  And  if  the  custom  authorise  it,  she 
does  not  .  may  take  a  moiety,  or  three  parts  out  of  four,  or 
copyholds  ^^^  whole,  or  even  less  than  a  third  part  of  such 
without  a  estates  (a).  But  this  custom,  as  all  special  customs, 
custom.  will  be  construed  strictly. 
Which  is  Thus  in  Linsey  v.  DLron  (A),  the  widow  pleaded 

construed  •  •  i  •       t  i_         i 

strictly.        *^  ^^  ejectment  a  custom  within  the  manor,  that  the 

widow  of  every  copyholder  in  fee  simple,  fee  tail,  or 
for  life,  should  have  and  enjoy  the  copyhold  for  her 
life.  Tlie  custom  proved  in  support  of  the  plea  was, 
that  such  widows  were  only  intitled  durante  viduitate; 
and  the  Court  held  that  the  custom  given  in  evidence 
did  not  support  the  plea,  since  it  was  a  less  estate 
than  the  custom  pleaded ;  and  every  custom  was  to 
be  taken  strictly. 

ThehuB-  3.  The  seisin  of  the  husband  must  be  of  the 

band's  seisin       «•      •   v      -^  .  a*         j     •       *i_ 

must  be  of  ^nttre  inheritance  at  some  time  during  the  marriage, 
the  entire  and  not  expectant  upon  the  determination  of  a  free- 
No  dower  ^^^^  interest  carved  out  of  it.  If,  therefore,  the 
therefore  of  husband  be  merely  seised  of  a  reversion  or  remainder 
on  an^state  ^^  ^^®  upon  an  estate  for  life  during  the  coverture, 
for  life.  his  wife  will  not  be  intitled  to  dower. 
Nor  of  a  rent  Suppose,  then,  a  man  to  demise  his  estate  to  a  person 
TOon^^  for  life,  reserving  to  himself  and  heirs  a  rent,  and 
grant  of  an    then  to  marry,  and  die  befpre  the  lessee ;  his  widow 

estate  for 
lite. 


(a)  Boraston  v.  Hay,  Cro.  Eliz.  4*15.        (A)  Dyer,  192. 
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will  not  be  intitled  to  dower  either  of  the  reversion      Dowro, 
or  of  the  rent;  not  of  the  reversion,  because  the  o^inofhus* 
husband  had  no  legal  seisin  of  the  freehold  during  band. . 
the  marriage;  nor  of  the  rent,  because  it  partook  of 
the  nature  of  the  estate  out  of  which  it  was  reserved, 
and  the  busband  had  only  a  freehold  interest  in  the 
itesty  although  it  might  descend  to  his  heirs  {a)^ 

But  if  the  lessee  regrant  the  lands  to  the  husband-  I^  the  life- 
lessor  and  his  heirs,  or  the  heirs  of  his  body,  for  his  rendered  by 
the  lessee's  life,  and  then  the  husband  dies,  living  ^^^^  ^^l^ 

^  law  to  the 

the  lessee,  the  widow  will  be  intitled  to  dower ;  be-  husband, 
cause  die  regrant  amounted  to  a  surrender  of  the  ^^^^^^^ 
lessee's  life-estate,  and  let  in  the  reversion,  so  that 
the  husbaiid  became  seised  of  the  entire  freehold 
sind  inheritance  of  the  premises  during  the  mar- 
riage (J).     Again, 

If  a  gift  be  made  to  the  husband  for  life,  remainder  Interposition 
to  B  and  his  heirs  during  the  husband's  life,  with  ^f  ^eSd 
remainder  to  the  heirs  male  of  the  body  of  the  hus-  in  trustees  in 
band,  his  widow  will  not  be  intitled  to  dower ;  for  the^determi. 
the  interposition  of  B*s  estate  of  freehold  between  nation  of 
the  husband's  interest  for  life  and  his  remainder  in  estate  for 
tail,  prevented  the  union  of  the  two  latter  interests;  l>*c,l)ypre. 

'^  ^  ^      '  venting  the 

the  estate  of  B  being  vested,  and  might  possibly  union  of  that 
take  effect  by  the  husband's  forfeiture  of  his  life-  JSTema^-'^ 
estate*    It  is  that  sort  of  estate  which  trustees  have  der  in  fee, 

n  .  ..  .  1*     -^  J     A  will  exclude 

for  preserving  contingent  uses  umited  after  a  pre-  dower, 
ceding  estate  for  life,  and  is  not  contingent  but  a 
vested  interest,  to  take  effect  by  those  ways  and 
methods  of  determination  to  which  such,  life-estate 
was  subject  when  it  was  created  (c).  As  the  hus- 
band, therefore,  in  those  cases  is  only  seised  of  an 

(a)  Co.  Lilt  S3.    |  Roll.  Abr.  676,  pi.  40.  (b)  1  Roll. 

Abr.  677,  pL  25.        {c)  18  Vin.  Abr.  415.  See  Feame's  Conting. 
Rem.  151. 

A  A  2 
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Dowi^.     estate  of  fi'eefhold  during  the  marriage,  the  wife's 

Seisin  ofhus-  ^^^^  *^  dower  Cannot  arise. 

band.  But  if  the  above  intermediate  estate  had  been  for 

Contra,  i£  a  term  (ff  years  only,  it  would  not  have  prevented 
the  trustee*  *^^  wife's  right  to  endowment,  because  such  an  in- 
be  for  year*  terest  does  not  exclude  the  present  seisin  of  the 
^°  '^^  husband  of  the  entire  freehold  and  inheritance  in 

the  estate;  the  possession  of  the  grantee  of  the 
term  being  considered  the  possession  of  the  owner 
of  the  freehold,  and  the  term  being  a  mere  chattel 
interest  {a). 
iMtanceof  a  An  instance  may  occur  of  an  eistate  for  life  pre- 
preceding      Ceding  the  limitation  of  the  fee  to  the  husband,  not 

Se  h^^b\d  P^^^^^'^^g  t^^  stttaching  of  the  widow's  right  to 
not  prevent-  dower.  This  case  depends  upon  the  doctrine  that 
ing  dower,     j^arried  woman  may  dissent  after  her  husband^s 

death,  to  any  estate  given  to  her  during  the  mar- 
riage ;r  by  which  dissent  the  gift  is,  as  if  it  had  never 
been  made.   If,  therefore,  lands  be  given  to  husband 
and  wife,  and  to  the  heirs  of  the  husband,  the  wife 
will  be  intitled  to  dower  if  she  diissent  to  the  gift  of 
her  life-estate ;  and  then  her  husband  will  be  consi- 
dered as  solely  seised  of  the  freehold  and  inheritance 
ah  initio  (A). 
Effect  of  8US-      The  principle  which  governs  the  several  cases  be- 
?r^hoIdki     ^^^^  stated,  applies  also  to  instances  where  the  Jree^ 
rents  on  title  hold  of  the  husband  in  seigniories,  rents,  commons, 

and  the  like,  is  suspended  during  the  marriage ;  and 
when  this  happens,  the  husband,  having  neither 
seisin  in  fact,  nor  seisin  in  law,  of  the  entire  inhe* 
ritance,  a  title  to  dower  cannot  arise  (c). 

(a)  Bates  v.  Bates,  1  Ld.  Raym.  826.  (b)  Perk.  sect.  S52-&. 
8  Rep.  27  b.  And  it  seems  that  the  widow's  disclaimer  bj  deed 
will  be  sufficient.  See  Townson  v.  Tickelli  3  Bam.  and  Aid.  81. 
{€)  Co.  Litt.S2. 
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4.  As  in  general  the  intervention  of  a  life-estate     Dowxr. 
will  exclude  dower  of  the  reversion  or  remainder  in  ^^J^t^^. 
fee  in  the  fausfband,  unless  such  freehold  interest  band. 
determine  before  his  death ;  d  fortiori  if  the  in-  No  dower 
tervenine  interest  be  a  vested  estate-Axi7,  the  wife  ^^*'®^®'- 

o  »  gion  or  re- 

will  be  equally  excluded,  except  such  estate  expire  mainder 

during  the  marriage.  "S^ 

Suppose,  then,  lands  be  given  to  the  husband  for 
life,  remainder  to  A  in  tail,  remainder  to  the  husband 
in  fee,  and  the  husband  dies,  living  A^  the  widow 
will  not  be  dowaUe;  for  her  husband  was  intitled 
to  an  estate  of  inheritance  only,  expectant  upon 
the  estate  tail,  which  is  a  seisin  insufficient  to 
create  dower  (a).  But  the  law  would  have  been  except  tc- 
different  if  the  tenant  in  tail  had  died  without  issue  die  without 
before  the  husband,  for  then  the  husband  would  have  1?"®  before 

^  the  husband. 

been  seised  of  the  freehold  and  inheritance  during 
the  marriage  (Jb). 

The  last  case  is  an  instance  of  a  vested  estate  tail  But  if  the 

estate  tin  I 

preceding  the  ultimate  limitation  of  the  fee  to  d^e  were  contin* 
husband,  which,  during  its  continuance,  prevented  8^^^  ^^   , 

never  vested, 

the  husband's  seisin  of  the  entire  inheritance.  But  widow  will 
if  his  estate  in  fee  depend  upon  a  contingent  remain- ^^^"^'^^^^ 
der  in  tail,  which  never  vests,  his  widow  will  be 
intitled  to  dower,  because  her  husband  was  seised  of 
the  inheritance  during  the  coverture,  subject  only  to 
be  defeated  by  the  vesting  of  the  tenancy  in  tail, 
which  never  happened.  When  the 

The  result  will  be  the  same  if  such  contingent  re«  fee  upon 
mainder  in  tail  be  destroyed  by  the  descent  of  the  husband 

•^  •'  tenant  for 

inheritance  upon  the  tenant  for  life.    But  when  the  life  will  and 
devolution  of  thp  fee  upon  the  particular  tenant  will  J[^j^  ^^^  *°* 

'  ■  widow  to 

{a)  Perk.  sect.  335.  1  Roll.  Abr.  677,  pi.  15.    (b)  Perk,  sect.  337*  ^®^®'"' 
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DowBR.     and  will  not  destroy  the  contingent  estates  depends 
„  .*r^.      upon  circumstances,  which  have  been  noticed  in  the 

Seisin  of  hus»     '^ 

band.  first  chapter  of  this  work,  that  treats  upon  the  hus- 

band's  title  to  curtesy  (a).  It  was  there  observed, 
that  if  the  descent  of  the  fee  were  immediate  upon 
the  heir  of  the  person  devising  the  several  interests, 
it  would  not  merge  the  life-estate  given  to  such  heir 
by  the  will,  and  upon  which  estate  the  contingent 
remainders  were  made  to  depend;  but  that  the 
merger  is  complete  in  all  respects,  except  so  far  as  it 
relates  to  the  contingent  estates,  in  relation  to  which 
the  estate  for  life  and  the  descended  fee  are  separate 
and  disunited.  The  c(msequenOe  of  this  is,  that  if 
the  contingent  interests  never  arise,  the  wife  will  be 
intitled  to  dower  for  the  reason  before  mentioned ; 
but  if  they  do  arise,  and  continue  during  the  mar* 
riage,  then  she  will  not  be  so  intitled,  because  her 
husband  is  to  be  considered  as  having  been  seised  of 
an  estate  for  life  only  during  the  coverture.  It  was 
also  observed  in  the  same  chapter  upon  curtesy,  that 
if  the  descent  of  the  fee  upon  the  heir-tenant  for  life 
was  not  immediate,  but  mediate  from  the  testator,  as 
when  it  first  descended  to  another  person  as  heir, 
and  from  him  to  the  tenant  for  life ;  or  when  it  de* 
volved  from  a  devisee  in  remainder  under  the  will, 
the  estate  for  life  would  be  merged,  and  the  contin- 
gent remainders  that  depended  upon  it  destroyed. 
The  reasons  for  which  distinctions  were  also  particu- 
larly noticed  in  the  chapter  referred  to#  The  efiect, 
then,  of  this  merger  must  be  to  intitle  the  wife  to 
dower ;  since  her  husband  became  seised  of  the  in- 
heritance during  the  marriage.     These  distinctions 

(a)  Page  10. 
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iriU  more  ckarly  appear  from  the  following  autho-     Dower. 

Titles*  "  n    •    •         ^L 

Seisin  qfnus" 

First.  When  the  husband's  estate  for  life  will  not  band. 


absolutely  merge  in  the  fee  descended  upon  him  as  y^h^^^ 
heir,  but  sub  modo  only,  viz.  to  separate  again  on  the  descent  of 
happening  of  the  events  upon  which  contingent  re-  not  merge 
mainders  supported  by  the  estate  for  life  were  to  p^^^^ 
take  effect,  and  thereby  necessarily  rendering  his 
wife's  right  to  dower  uncertain. 

In  the  case  of  Flunket  v.  Hohnes  (a),  it  was  re- 
solved that  the  descent  of  the  fee  on  tenant  for  life 
did  not  destroy  the  contingent  remainder.  The  case 
was  this :  one  devised  lands  to  T,  his  eldest  son,  for 
life ;  and  if  T  should  die  without  issue  living  at  his 
death,  then  to  i,  another  of  the  testator's  sons,  in 
fee ;  but  if  T  should  have  issue  living  at  his  death, 
then  to  the  right  heirs  of  T  for  ever.  The  testator 
died,  and  it  was  resolved  that  T  was  tenant  for  life, 
(because  the  limitation  over  was  not  upon  a  dying 
without  issue  generally,  but  was  confined  to  a  dying 
without  issue  then  living),  with  the  remainder  in  fee 
in  contingency,  and  that  the  descent  of  the  fee  upon 
him,  as  heir,  at  the  death  of  his  father,  did  not  de- 
stroy the  contingent  remainder. 

So  in  the  case  of  Boothby  v.  Vernon  (b\  it  was 
taken  for  granted  that  the  contingency  was  not  de- 
stroyed by  the  descent  of  the  fee.  A  devised  lands 
to  his  sister  (who  was  his  heir  at  law)  and  her  assigns 
for  her  life,  and  if  she  should  marry,  and  have  issue 
male  of  her  body  living  at  the  time  of  her  death 
(both  of  which  events  happened),  then  to  such  issue 
male  and  his  heirs  male  for  ever ;  but  if  she  should 

(a)  1  Lev.  11.     Raym.  28.        {b)  9  Mod.  147. 
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Dower,  leave  DO  issue  male  at  her  deaths  then  to  G  and  his 
-,  ."T^-  heirs  for  ever.  The  question  respected  the  title  of 
land.  the  testator's  sister's  husband  to  be  tenant  by  the 

curtesy  of  the  lands  so  devised  to  her;  and  the  Court 
held  that  the  inheritance  was  never  executed  in  pos- 
session in  the  sister  during  her  life  (notwithstanding 
the  inheritance  descended  on  her),  and  her  husband 
could  not  be  tenant  by  the  curtesy.  It  follows,  there- 
fore, that  thedescentof  thefeedid  not  merge  her  estate 
for  life,  or  destroy  the  contingency.  So  in  Archer's 
case  (a),  notwithstanding  the  reversion  in  fee  must 
have  descended  on  Robert  (the  devisee  for  life),  upon 
the  death  of  his  father  (the  testator),  yet  he  was  ad- 
judged to  be  only  tenant  for  life,  with  contingent 
remainder  to  his  next  heir  male. 

The  above  cases  prove  that  when  the  heir  of  the 
devisor  takes  an  estate  for  life  under  the  wiU,  and 
the  fee  by  descent  immediate  from  the  testator,  the 
particular  estate  of  freehold  is  not  merged  so  as  to 
defeat  the  contingent  estates  dependant  upon  it. 
And  it  is  to  be  remarked,  that  in  Booihby  v.  Vernon 
the  daughter  having  married  and  left  a  son,  the 
union  of  her  estate  for  life  and  the  fee  in  her  (which, 
it  is  presumed,  would  have  absolutely  merged  the 
former  in  the  latter,  if  she  had  left  no  male  issue,  and 
intitled  her  husband  to  curtesy)  was  by  that  event 
defeated  ab  initio^  so  that  she  was  considered  as  having 
been  seised  of  an  estate  for  life  only  during  the  mar- 
riage, out  of  which  seisin  curtesy  could  not  arise ; 
and  it  is  conceived  that  in  such  sense  is  to  be  con- 
strued the  language  of  the  Court  in  that  case- 
Where  the         Secondly.  When  the  husband's  estate  for  life  will 

descent  of 


(a)  1  Rep,  G6. 
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be  merged  by  the  descent  of  the  fee  upon  him,  and     Dowbr. 
intitle  his  wife  to  dower.  SeUii^hus^ 

Accordingly,  in  the  case  of  Kent  v.  Harpool  (a\  hand. 
Af  the  father,  being  tenant  for  life,  remainder  to  his  _,    ^    ^j, 
son,  Bf  for  life,  remainder  to  the  first  son  of  jB,  re-  merge  the 
mainder  to  the  heirs  of  the  body  of  A.    A  died  before  ^^    ^ 
any  son  was  bom  to  B.    The  Court  held  the  contin- 
gent  remainder  to  the  first  son  of  B  to  be  destroyed 
by  the  descent  of  the  estate  tail  upon  B. 

So  also  in  the  case  of  Hooker  v.  Hooker  (h\  where 
lands  were  given  to  A  and  his  wife  for  their  lives, 
remainder  to  their  son,  B,  for  life,  remainder  to  his 
first  and  other  son  and  sons^  in  tail,  with  remainder 
to -4  in  fee,  A  and  his  wife  died,  living  -B,  who 
afterwards  died,  without  ever  having  a  son,  and 
leaving  a  widow.  She  was  held  not  to  be  intitled  to 
dower ;  for  upon  the  death  of  A  and  his  wife,  the 
fee*simple,  which  was  limited  to  A^  descended  upon 
Bf  his  son  and  heir,  the  effect  of  which  was  to  merge 
E^%  particular  estate  for  life,  and  consequently  to 
destroy  the  contingent  remainder  in  tail  depending 
upon  it;  so  that  during  the  marriage  B  became 
actually  seised  of  the  freehold  and  inheritance  in  the 
lands. 

Upon  the  same  principle,  if  husband  and  wife  be 
tenants  in  special  tsiXy  with  remainder  to  the  right  heirs 
of  the  husband,  and  the  wife  die  without  issue,  and 
then  her  husband  marries  again,  and  dies,  his  second 
wife  will  be  intitled  to  dower,  because  her  husband, 
upon  the  death  of  his  first  wife  without  leaving  issue, 
became  tenant  in  tail  after  possibility  qf  issue  extinct^ 
viz.  for  his  life ;  which  estate,  meeting  with  the  re- 

(fl)  1  Ventr.  306.  T.  Jones,  76.  (i)  Hooker  v.  Hooker,  Rep. 
temp.  Hardw.  13. 
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band* 


Dower  at- 
taches on  a 
limitation  to 
husband  in 
fee  in  default 
of  his  ap- 
pointment. 


No  dower 
of  an  estate 
in  joint- 
tenancy,  ex- 
cept the 
husband 
survive  the 
other  joint 
tenant. 
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maindef  in  fee  in  him,  became  merged  in  it,  by 
which  means  the  husband  was  actually  seised  of  the 
freehold  and  inheritance  of  the  premises  during  the 
marriage ;  which  seisin  intitled  his  second  wife  to 
dower  (a). 

5.  If  an  estate  be  limited  to  such  uses  as  the  hus- 
band shall  appoint,  and  in  default  of  appointment 
to  him  in  fee,  it  is  settled,  that  he  is  seised  of  the 
inheritance  until  he  exercise  the  power  (b).  His 
widow,  therefore,  will  be  intitled  to  dower  if  the 
power  remain  unexecuted.  But  whether  the  exer- 
cise of  it  will  defeat  this  interest  of  the  wife  after 
it  has  once  attached,  will  be  afterwards  consi- 
dered (c). 

6«  Of  an  estate  holden  by  the  husband  in  joinU 
tenancy  his  widow  will  not  be  intitled  to  dower,  if  he 
die  before  the  other  joint-tenant ;  because  the  sur- 
viving joint-tenant  claims  paramount  the  widow's 
title,  viz.  by  survivorship  under  the  original  convey- 
ance. If,  therefore,  lands  be  given  to  two  men,  and 
to  the  heirs  of  their  two  bodies  begotten,  and  one 
dies  in  the  lifetime  of  his  companion,  leaving  a 
widow,  she  will  not  be  intitled  to  dower,  for  her 
right  to  dower  is  excluded  by  the  jtts  accresendi  of 
the  surviving  joint-tenant  (e/).  In  this  c&se  it  ap- 
pears that  the  husband  was  not  at  any  time  during 
the  marriage  seised  of  such  a  sole  and  perfect  estate 
of  inheritance  as  was  sufficient  to  create  a  title  to 


(a)  1  Roll.  Abr.  677»  pi.  10.  (fi)  Cunningham  v.  Moody, 

1  Ves.  sen.  174?.  Smith  v.  Camelford,  2  Ves.  jun.  698.  Doe  v- 
Martin,  4  Term  Rep.  S9.  Doe  v.  Weller,  7  Term  Rep.  478.  See 
also  10  Ves.  263-5.         (c)  Infra^  ch^.  11,  sect.  1.  (if)  Co. 

Litt.  so.    Littsect.  35.    Perk.  sect.  334. 
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dower.    The  necessity  of  which  seisin  mi^  be  thus     Dowbb. 

illustrated :—  SeUiH^hui. 

Suppose  an  estate  to  be  limited  to  two  men,  and  ^nd, 
the  heirs  of  the  body  of  one  of  them,  who  mar- 
ries, and  dies,  leaving  issue  and  a  widow;  and  after- 
wards the  jsurviving  joint-tenant  dies;  still  the  widow 
will  not  be  intitled  to  dower,  because  the  husband 

'  was  at  no  period  during  the  coverture  seised  of  such 
an  estate  of  inheritance,  in  respect  of  which  a  right 
to  endowment  attached  (a).  That  title,  however, 
would  have  accrued  if  the  husband  had  survived  his 
companion,  for  then  he  would  have  been  solefy  seised 
of  a  perfect  estate  in  tail. 

A  severance  of  the  jointure  by  the  husband,  by  an  Nor  if  the 
act  which  at  the  same  time  passes  the  fee  of  his  JSi^ch^severa 
moiety,  wiU  not  intitle  his  widow  to  dower.  the  joint-in- 

Thus,  if  the  husband  and  another  person  be  joint-  to  anouier 
tenants  in  fee,  and  he  make  a  feoffment  of  his  moiety,  person, 
and  die,  his  widow  will  not  be  intitled  to  dower, 
neither  in  respect  of  the  old  estate,  because  the 

'  husband  was  not  solely  seised  of  it,  nor  of  the  new 
estate,  because  it  never  rested  in  him  (6). 

7*  But  the  widows  of  tenants  in  common  or  copar^  But  dower 
ceners  may  claim  dower,  since  tenants  in  common  SSS^ey  i?^ 
and  coparceners  have  several  inheritances  which  de-  common  and 
scend  to  their  respective  heirs;   so  that  a  title  to  coparcenary, 
dower  necessarily  arises  out  of  the  seisins  of  their 
husbands  (c)l 

8.  Although  it  be  generally  necessary,  as  before  imtances  in 
appears,  that  the  husband's  seisin  should  be  that  of  exception 

an  estate  of  inheritance,  yet  it  may  happen  that  his  ral  rul^ 

^widow  may  be  intitled  to  dower  when  he  was  in  fact  of  widows 

•^  bemg  dow- 

-'■■■■■  '  ■  '■  ' '  ■   able  of 

(a)  Perk.  sect.  SS4.        {b)  Co.  Litt.  31  b.        (e)  Litt  sect,  45. 
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As  where 
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years  or  for 
me,  makes  a 
feoffment 
in  fee. 


seised  of  an  estate  for  life  or  possessed  for  years  only. 
But  such  title  is  defective,  since  it  springs  out  of  the 
tortious  act  of  the  husband,  as  by  his  making  a  feoff- 
ment in  fee.  In  such  cases,  however,  the  widow's 
right  to  dower  will,  it  is  presumed,  be  complete 
against  the  feoffee  and  the  persons  claiming  under 
him ;  for  the  feoffee,  by  accepting  the  conveyance, 
admits  that  the  husband  was  seised  in  fee  and  intitled 
to  pass  it;  and  the  feoffee  and  such  claimants  are 
estopped  from  showing  that  the  husband  had  a  less 
estate  :  but  as  against  the  persons  lawfully  intitled 
to  the  lands  upon  the  expiration  of  the  husband's  life 
estate  or  term  for  years,  the  widow  cannot  claim 
dower,  since  they  are  not  prevented  from  showing 
what  interest  her  husband  had  in  the  premises. 
Her  title  to  dower,  therefore,  can  continue  no  longer 
than  whilst  the  estate  of  the  feoffee  is  permitted  to 
endure. 

Thus,  if  a  husband,  tenant  for  years^  make  a  feoff- 
ment in  fee,  his  widow  will  be  intitled  to  dower 
against  the  feoffee  and  his  heirs  (a),  but  not,  it  is 
conceived,  against  the  lawful  owners  afler  they  have 
determined  the  estate  of  the  feoffee.  And  as  the 
like  principle  applies  to  a  feoffinent  in  fee  made  by 
a  husband,  tenant  for  life,  it  is  presumed  that  the 
same  law  will  prevail. 

This  distinction  may  be  reconciled  with  the 
books. 

Accordingly  it  is  stated  in  Brooke^s  abridgment  (ft), 
that,  in  the  last  case,  the  widow  should  not  have 


(a)  Taylor's  case,  cited  1  Sir  W.  Jones,  S17. 
Dower,  fo.  258,  b.  pi.  SO. 


(*)  Tit. 
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dower,  which  is  perfectly  correct,  if  it  be  understood  Dowxb. 
to  apply  as  against  the  persons  in  remainder  or  re-  .  ^"^^ 
version,  and  not  the  feoffee.    Again,  band. 

Rolle  in  his  abridgement  (a),  states,  upon  the  •"""■"■~" 
authority  of  the  year  book  (A),  that  if  husband, 
tenant  for  life,  grant  a  lease  pur  autre  vie  and  die, 
his  widow  shall  not  have  dower.  The  reason  is 
apparent ;  the  lessee  by  acceptance  of  the  lease  did 
not  necessarily  admit  a  fee  in  the  husband,  but 
merely  that  he  had  a  power  of  demising  for  the  life 
of  some  person  other  than  himself.  Tlie  lessee,  there- 
fore, not  being  estopped  to  show  the  husband's  in- 
terest  in  bar  to  the  widow's  claim,  such  claim  must 
be  disappointed  for  want  of  the  seisin  of  the  husband 
of  an  estate  of  inheritance. 

The  like  principle  which  entitles  the  widow  of  ^?*®*"**^ 

1  /»  /»  principle, 

a  husband,  tenant  for  life  or  for  years,  to  endow-  widows  of 
ment  upon  a  defeasible  estate  of  inheritance  created  g^^^^l^^f  ^^ 
and  passed  by  his  feoffinent  to  his  feoffee,  also  intitles  feasible  Inhe- 
the  widow  of  the  feoffee  to  dower  against  his  heir,  intitled  to 
60  long  as  such  defeasible  estate  is  allowed  to  con-  dower 

.  against  the 

tinue«  And,  in  other  instances,  if  a  husband  become  heirs  of  their 
seised  of  a  defeasible  estate  of  inheritance,  his  widow  ^^'^^^^ 
will  be  intitled  to  dower  during  its  continuance. 

Thus,  if  tenant  in  tail  convey  his  estate  hyjinej  to  So  that  wi- 
A  and  his  heirs,  A's  widow  will  be  intitled  to  dower  u^JI^^n^J 
flo  long  as  the  estate  tail  continues,  for  the  issue  in  levied  by 
tail  are  barred  by  the  fine ;  but  on  failure  of  issue,  is  dowable 
the  persons  in  remainder  will  be  intitled  to  the  ^*^^«t^«'c 

11  are  issue  in 

estate   discharged  from   the   widow's   dower  (c).  tail. 
Again, 

(a)  Tit.  power,  p.  676,  pi.  45.        (i)  9  Hem  4.  6.  (e)  Sey- 

mor^s  case,  10  Rep.  95,  b.  96. 
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If  husband  and  wife,  lessees  for  their  live&» 
surrender  the  estate  to  the  person  in  reversion, 
whereby  the  husband's  life-interest  is  merged,  and 
that  of  his  wife  is  also  merged  sub  modOy  L  e.  subject 
to  her  election  after  her  husband's  death ;  although 
the  actual  seisin  of  the  husband  of  the  freehold  and 
inheritance  by  the  surrender  is  defeasible  by  the  wife 
after  her  husband's*decease,  yet  if  the  reversioner  die 
before  the  husband  or  his  wife^s  election,  the  widow 
of  the  reversioner  will,  in  the  interim,  be  intitled  to 
dower  {a). 

So  also,  if  a  tenant  for  life  surrender  or  grant  bis 
estate,  to  the  husband  (the  reverstoner)  defeasible 
upon  a  subsequent  condition,  the  reversioner's  widow 
will  be  intitled  to  be  endowed  until  the  condition  be 
broken  (6).    Again, 

If  tenant  in  tail,  by  bargain  and  sale,  or  lease  and 
release,  purport  to  convey  the  estate  to  the  husband 
in  fee,  and  the  husband  dies,  living  the  tenant  in  tail» 
the  husband's  widow  will  be  intitled  to  dower  against 
his  heir  during  the  life  of  the  bargainor  or  releasor, 
and  until  she  be  evicted  by  the  issue  in  tail ;  yet 
nothing  in  fact  passed  by  the  conveyance  but  a  base 
fee,  descendible  to  the  heirs  of  the  bargainee  during 
the  life  of  the  tenant  in  tail  (c).  And  the  law  will 
be  the  same  when  the  subject  so  disposed  of  by 
tenant  in  tail,  lies  in  grant;  as  rents,  commons,  ad- 
vowsons,  &c.  Biit  if  the*  tenant  in  tail  had  levied  a  fine 
in  affirmance  of  the  above  conveyance,  the  title  of 
the  bargainee  or  releasee  would  not  be  impeachable 
whilst  there  remained  any  issue  inheritable  under 


(a)  1  RolL  Abr.  677,  pL  90.        (ft)  Ibid.  pi.  20. 
96,  and  see  Neville  v.  Rivers,  tupra^  p«  U. 


(c)  10  Rep. 
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the  intaily  and  consequently  his  widoVs  right  to  Dowsa. 
dower  could  not  be  sooner  defeated  than  upon  the  g^f^j^^i 
failure  of  such  issue.  band. 


9.  It  has  been  before  noticed,  that  in  order  to  Dower  a^- 
intitle  the  widow  to  a  sure  and  perfect  estate  in  t^cltta  to  re* 

venioDB  or 

dower,  the  law  requires  a  seisin  in  the  husband  of  remainders 
the  freehold  and  the  inheritance  semel  et  smuU  and  ®*Pt^*5^ 

on  tne  aeterw 

it  has  been  shown  that  if  the  freehold  and  the  inherit-  mination  o£. 
ance  in  the  husband  be  separated  by  an  interposed  ^l^  ^^ 
estate  for  Ufe^  which  continues  during  the  maniage, 
and  is  not  waivable  by  the  tenant  for  life,  such 
a  separation  will  prevent  a  title  to  dower  arising 
for  the  widow.  If,  however,  the  interposed  estate 
be  merely  a  chattel  interest,  as  such  an  interest  will 
not  prevent  the  union  of  the  freehold,  and  the  inhe- 
ritance in  the  husband,  his  widow  will  be  intitled  to 
dower. 

Thus,  if  the  husband  be  seised  for  life,  remainder 
to  2<  for  a  term  of  years,  remainder  to  himself  in  fee 
or  in  tail ;  or  if  at  the  time  of  the  marriage  the  estate 
be  subject  to  any  other  chattel-interests,  his  widow 
will  be  intitled  to  dower,  subject  to  those  interests. 
An  instance  of  the  first  case  has  been  already  adverted 
to  (a).     Also,  at  law,  if  the  husband,  previously  "^"^  ?  c<?«fl^ 
to  his  marriage,  demise  his  lands  for  a  term  of  years  law  during 
without  a  rent,  his  widow  will  be  intitled  to  endow*-  ^®  ^"°^ 
ment  of  the  reversion  with  a  stay  of  execution  during  ^^^  widow 
the  term.    And  if  he  reserve  a  rent  upon  the  lease  intitled  to  a 
his  widow  will  be  intitled  to  dower  of  a.  third  part  of  reserred 
it  as  incident  to  the  reversion  (b).    So  also,  if  the  ^^^^* 
husband's  estate  be  subject  to  a  mortgage  for  a  term 


(a)  Supray  p.  SSe.  (i)  1  Roll.  Abr.  678,  pi.  7—8.  Co.  Litt. 

S2.    Stoughton  ▼.  Leigh,  1  Taunt.  Rep.  402,  stated  iupray  p.  S42. 
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Down*     of  years,  at  and  during  the  marriage,  the  widow's 

n^^j^      ^^ight  of  dower  will  attach  to  the  reversion  upon  the 

^„^  "^        expiration  of  the  term  and  not  sooner.  At  law  there 

If  the  ternw  ^^  ^^  difference  whether  the  mortgage  be  satisfied  or 

outstanding  not,  if  the  term  be  subsisting ;  but  in  equity  if  the 

widow  is  mortgage  be  paid  off,  and  the  term  therefore  satisfied^ 

entitled  to  the  widow  will  be  intitled,  as  against  her  husband's 

diately,  in  heir  or  devisee,  to  a  removal  of  the  legal  impediment 

equity,  ^f  ^^^^  outstanding  term,  and  to  be  irnmediatebi 

against  an  o  »  ^ 

heir  or  de-     endowed  (a).     But  if  the  mortgage  be  a  subsisting 

But^if  they  ^^^S^  ^^  ^^  husband's  death,  then,  although  the 

be  unsatis-  widow  will  be  intitled  to  immediate  endowment  of 

gage  terms,  ^he  reversion,  yet  it  is  upon  the  terms  of  keeping 

^e  must  do¥ni  a  third  part  of  the  interest.     In  regard  to  the 

one-third  of  mortgagee,  the  widow  is  liable  to  be  called  upon  for 

the  interest,  payment  of  the  whole  debt,  or  to  be  foreclosed, 

be  obliged  ^^^  ^  ^he  discharge  the  demand  she  will  be  at 

to  redeem,  liberty  to  hold  the  estate  until  she  be  reimbursed 

she  may  hold  "^  ^ 

the  estate      what  she  paid  beyond  her  proportion  as  tenant  for 

cSy'Jtrhtt  ^®  ^^  *  ^^^^  P"*  ^^  ^^  **^^  f  *)•  '^^*  proportion, 
she  has  paid  by  the  old  rule,  was  a  third  of  the  principal,  but  ac- 

contoSbution.  cording  to  the  modem  rule  now  established,  in  re- 
As  to  her  gard  to  the  proportions  of  fines  to  be  contributed 
^^®?^^'*'  by  tenants  for  life,  and  the  persons  in  remainder 

upon  renewals  of  leases,  it  is  presumed  that  the 
amount  of  her  contribution  will  depend  upon  the 
value  of  her  life,  in  estimating  which  her  age,  &c 
are  to  be  considered  (c).  The  distinctions  pre- 
vailing in  equity,  in  regard  to  the  widow's  title  to 


{a)  Hitchin  y.  Hitchin,  Pre.  Ch.  133.  Ward  y.  Dudley,  Pre.  Ch. 
241  •    See  chap.  11,  sect,  2.  (b)  Palmes  y.  Danby,  Fk'e.  Ch« 

137.      ,  (c)  White  y.  White,  9  Ves.  55^. 
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dower  against  9l purchaser  of  the  estate  for  a  valuable     Powkb. 
consideration,  are  reserved  for  consideration  in  the  ^^^/^  qfhw 
second  section  of  the  eleventh  chapter.  ^^^^ 

Another  instance  of  a  chattel  interest  not  ex- 
cluding the  wife  from  dower,  may  occur,  as  In  the 
following  case : 

Suppose  A  to  devise  his  estate  to  his  cMcutor  for  Semble  that 
the  payment  of  debts,  and  after  the  discharge  of  JJ^hes  on  a 
them,  to  his  son  in  tail ;  that  the  son  married  and  feisin  sub- 
died  before  the  debts  were  paid,  leaving  a  widow;,  it  ciiattel  in- 
seems  that  she  shall  have  dower,  because  the  interest  ^^f^^  ^  ®^^' 

cutorstopay 

m  the  executor  was  merely  a  chattel  (a),  so  that  the  debts, 
freehold  and  inheritance  vested  in  the  son  upon  his 
father's  death,  of  which  he  was  actually  seised  during 
the  marriage.    The  endowment,  however,  cannot 
take  place  until  all  the  debts  have  been  satisfied. 

Upon  the  same  principle,  it  is  presumed  that,  if  or  subject  to 
the  husband's  seisin  of  the  inheritance  during  the  merchant^ 
marriage  be  subject  to  a  statute-merchant,  statute-  ^^- 
staple,  or  to  an  elegit,  the  wife's  dower  will  attach, 
since  those  estates  are  but  chattel  interests  (11). 

10.  It  is  not  necessary  tojthe  wife's  perfect  title  As  to  in- 
to dower  in  her  husband's  freehold  estates,  that  the  gel^M^of"* 
seisin  of  her  husband  should  continue  until  his  death,  husband  in- 
It  is  sufficient  if  he  be  ben^iaUy  seised  of  a  lawful  widow  to 
estate  of  freehold  and  inheritance  at  any  period  dower.  . 
during  the  marriage,   and  if  for  an  instant  only. 
This    was   curiously   exemplified   in   the   case   of 
Braughton  v.  Randal  (c).    A  father  was  tenant  for 
life,  remainder  to  his  son  in  tail,   remainder  to 
the  right  heirs  of  the  father.    Both  of  them  were 

(a)  Co.  LitU  42.  (i)  Co.  Litt.  42.  (c)  Noy,  64. 

Cro.  Eliz.  503.  In  the  latter  book  the  case  is  somewhat  differently 
reported. 
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attainted  of  felony,  and  executed  together.  The 
son  had  no  issue,  and  the  father  left  a  widow.  Evi- 
dence was  given  of  the  fitther  having  moved  or 
straggled  after  the  son,  and  the  father^s  widowclaimed 
dower  of  the  estate,  and  it  was  adjudged  to  her. 
The  principle  appears  to  be  this ;  that  the  instant 
the  father  survived  the  son,  the  estate  for  life  of  the 
father,  united  with  the  remainder  in  fee  limited  to 
him  upon  the  determination  of  the  vested  estate  tail 
in  the  son,  so  that  the  less  estate  having  merged  in 
the  greater,  the  father  became  seised  of  the  freehold 
and  inheritance  for  a  moment  during  the  marriage,  to 
which  dower  attached  itself. 

But  if  the  instantaneous  seisin  be  merely  trann- 
tory,  i.  e.  when  the  very  same  act  by  which  the  hus- 
band acquires  the  fee,  takes  it  out  of  him,  so  that  he 
is  merely  the  conduit  for  passing  it,  and  takes  no 
interest,  such  a  momentary  seisin  will  not  intitle  Ms 
widow  to  dower.    In  order  to  illustrate  this. 

If  lands  be  granted  to  the  husband  and  his  heirs 
by  a  fine,  who  immediately  by  the  same  fine  renders 
it  back  to  the  conusor,  the  husband^s  widow  will 
not  be  intitled  to  dower  of  such  an  instantaneous 
seisin  (a). 

Upon  similar  principle,  if  the  husband  be  lord  of 
a  manor,  and  he  accept  a  surrender  from  a  copyhold 
tenant,  and  re-grant  the  estate  by  copy,  his  widow 
cannot  claim  dower  (£)• 

Exception,  however,  must  be  made  to  the  above 
proposition,  that  the  continuance  of  the  husband's 


(«)  Dixon  V.  Harrison,  Vaugh.  41.    Cro.  Car.  191.    Co.  Litt 
31,  b^  (h)  Sneyd  v.  Sneyd,  1  Atk.  442. 
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seisin  to  his  death  is  unnecessary  in  order  to  create     Doweju 
a  title  to  dower,  when  such  title  is  not  founded  upon  „  .  r^, 
the  general  law,  but  upon  particular  custom,  as  in  hand, 
the  instance  of  copyhcdds.    For  since  it  is  custom  ^  ^^  ^^ 
that  gives  the  right,  and  is  to  be  construed  strictly,  riod  of  his 
as  it  has  been  be£>re  observed  (a),  the  widow  must  ^^^  ^o  intide 
derive  her  title  precisely  according  to  its  directions,  widow  to 

Suppose,  then,  the  husband  to  be  seised  of  a  copy-  j^  ^i^^  ^^^ 
hdd  of  inheritance,  and  the  custom  of  the  manor  to  torn,  then, 
allow  the  wives  of  copyholders,  dying  tenants^  free-  geilin  at  hus- 
bench;  if  the  husband  become  bankrupt,  and  the  band's  death, 
commissioners  sell  and  convey  the  copyhold  to  a  bankrupt, 
purchaser  by  bargain  and  sale,  but  between  the  date  ^'jl^^  ©f 
of  the  deed  and  the  enrolment  of  it  the  husband  his  property 
dies,  and  then  the  enrolment  is  made  in  due  time,  hedSe^^r^ 
his  widow  will  not  be  intitled  to  dower.    The  reason  it  be  enrolled, 
is,  that  the  husband  did  not  die  seised  of  the  copy-  ajtertoards 
hold  as  required  by  the  custom  (ft),  the  enrolment  V^^  defeat 
having  relation  to  the  date  of  the  deed. 

In  the  above  case  the  custom  required  the  husband  and  the  law 
to  be  seised  of  the  estate  at  his  death.  But  if  the  custom  ^though  the 
be  silent  as  to  that,  and  intitle  generally  the  widows  custom  be 
of  copyholders  to  dower  or  freebench,  it  would  seem  husband's 
that  in  such  case  also  the  husband's  seisin  at  his  ^^4)*"*^ 
death  is  necessary;  for  the  widow  has  not,  in  these 
cases,  an  initiate  title  to  freebench  during  the  marriage 
as  at  common  law,  but  only  a  conditional  inception  of 
title  (c).     And  in  Godwin  v.   Winsmore(d\  Lord 
HardwicJee  observed,  that  '*  freebench  was  merely 
a  widow's  estate  in  such  lands  as  the  husband  died 


(fl)  Smpray  p.  354.  (h)  Parker  v.  Bleeke.    Cro.  Car.  568. 

(c)  Carth.  ^5.    t  Term  Rep.  580.  {d)  2  Adc.  526. 
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seised  qf^  not  that  he  was  seised  of  during  the  cover- 
ture, as  dower  was.** 

11.  It  may  happen  that  the  freehold  estate  of  in- 
heritance, of  which  the  husband  was  seised  during 
wTdow's  title  the  marriage,  may  be  determined  during  his  life  or 
^,  ^®^^''»       afterwards.     Tins  may  be  the  case  where  his  seisin 
band's  seisin «  depends  upon  the  acquiescence  of  persons  having  a 
fMtu^       lawful  title  to  the  estate,  as  in  the  instance  before 
expires  or  is  given  of  his  seisin  of  a  defeasible  estate  of  in- 
-^^  ^  '        heritance  (a) ;   or,  by  the  natural  expiration  of  his 
interest ;   or,  upon  an  event  mentioned  in  the  in- 
strument creating  the  estate,  but  not  disturbing  or 
over-reaching  his  past  seisin ;   or,  by  a  condition 
which  defeats  such  seisin  ab  initio;  or,  by  the  title 
of  persons  to  the  estate  at  the  time  of  the  marriage, 
which  will  have  the  same  effect. 

Since  the  widow's  title  to  indefeasible  dower  de- 
pends  upon  and  arises  out  of  the  lawful  seisin  of  her 
husband,  it  is  perceivable,  that  in  some  of  the  above 
cases  she  will  be  intitled  to  it,  and  in  others  not. 
I  shall  consider  each  case  in  its  order,  with  the  ex- 
ception of  the  first,  as  it  has  been  treated  upon  in  a 
former  page(&). 
WiAow  in-         So  favourably  disposed  is  the  law  to  the  title  of 
dower,  al-      dower  (a  right  of  its  own  creation),  that  although 
h^^^^iT^'^    the  dowable  estate  naturally  determine,  it  will  be 
estate  or  sei-  considered  still  to  subsist,  in  order  that  the  widow 
J^J^IIJ'^%  may  hold  her  dower  out  of  it  during  her  life. 
Instanced  in      Thus,  if  the  husband  be  donee  in  tail  and  die  with- 
an  estate  taiL  ^^^  issue,  by  which  event  the  estate  tail  is  naturally 

determined,  and  the  donor  enters,  yet  the  husband's 
widow  will  be  intitled  to  dower  of  a  third  part  of 


(a)  Supra,  p.  S64. 


(i)  Ibid. 
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it  (a).    And  if  a  rent  were  reserved  upon  the  grant,     Dowsb. 
she  will  be  liable  to  pay  a  third  of  its  amount  to  the      — •^ 
donor  or  his  heirs ;  for  although  it  became  extinct  ^^^^  ofhm* 
upon  the  death  of  the  tenant  in  tail  without  issue,  ' — :; 

^  Bmtifarent 

justice  required,  that  if  a  third  part  of  the  estate  out  be  reserved 
of  which  it  was  payable  was  continued  in  favour  of  JJe  estat  ^^ 
the  widow  for  her  life,  one  third  of  the  rent  should  widow  must 
have  the  like  continuance  in  favour  of  the  donor  and  ^^a'of  it  to 
his  heirs  (li).  l^un* 

But  a  distinction  must  be  made  between  the  widow  Distinction 
of  the  donee  in  tail  and  the  widow  of  the  donor :  served  be- 
accordingly,  if  in  the  case  last  stated  the  question  ^®«*  ^® 
.  had  been,  whether  the  widow  of  the  donor  should  widows  of  the 
have  dower  out  of  the  rent  which  had  become  ex-  ^^^^J  ^^ . 

the  donee  m 

tinct  by  the  death  of  the  donee  in  tail  without  issue,  tail  as  to 
the  correct  answer  would  be  that  she  was  not ;  be-  thiTnat^id^ 
cause  there  was  no  person  in  existence  who  could  expiraUon  of 
be  called  upon  to  pay  any  rent ;  and  in  lieu  of  dower  ^^^^ 
of  such  rent  the  donor's  widow,  upon  the  deter- 
mination of  the  estate  tail,  became  dowable  of  the 
estate  itself,  of  which  in  that  event  he  became  seised 
in  fee  (c). 

The  next  consideration  is  the  wife's  title  to  dower  Semble, 
after  the  estate   of  her  husband  has .  determined  attaches  if 
before  its  natural  expiration  by  the  happenincr  of  an  J^us^and's 

^  ^  'f  '^'^         ^  estate  ceases 

event  particularly  mentioned  in  the  instrument  ere-  hrfore  its  na- 
ating  it,  but  without  disturbing  or  over-reaching  his  ^'^"^u*?*'*" 
prior  seisin ;  an  instance  of  which  may  occur,  if  A^  upon  an 
being  seised  of  lands  in  fee,  covenant  to  stand  seised*^^^"^^  ^" 
to  the  use  of  himself  and  his  heirs^  until  C  his  middle  previous  sei- 
son  take  a  wife,,  and  afterwards  to  the  use  of  C  and 


(a)  Perk.  sect.  S17.  (6)  Co.  Lite.  241.    Perk.  sect.  4S1. 

ie)  Fits.  N.  B.  149.  (G.) 
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Downu     his  heirs.  Now,  should  A  die,  and  the  lands  descend 
^  7*^~      to  B  his  heir,  who  also  dies  leaving  a  widow,  and 

band!      "'"  *^^"  ^  marries, — ^it  has  been  said  that  the  widow  of 

By  the  heir  of  A^  should  not  have  dower  j  because 
the  estate  of  B  determined  by  express  limitation  or 
provision  made  in  the  instrument  before  her  title  to 
dower  commenced,  and  therefore  her  dower,  which 
was  derived  out  of  jB's  seisin,  coidd  not  continue 
longer  than  the  original  estate.  The  very  case  came 
before  the  Court  Tr.  8  Can  Rot  1S43,  but  no  judg- 
ment was  given,  the  Court  having  been  equally  di- 
vided in  opinion.  It  is  presumed,  however,  that  in 
this  case  the  widow  would  be  intided  to  dower,  for . 
the  reasons  and  upon  the  authorities  mentioned  in 
the  chapter  upon  "  Curtesy"  (a). 

It  is  conceived  that  the  principle,  upon  which  the 
widow  is  acknowledged  to  be  intided  to  dower  a^r 
the  natural  determination  of  her  husband's  estate  in 
the  land,  in  respect  of  which  her  tide  attached, 
equaUy  applies  to  die  case  last  supposed,  which  prin- 
ciple  is,  that  the  husband  having  at  some  period 
during  the  marriage  been  seised  of  ah  estate  out  of 
which  a  tide  to  dower  arose,  although  such  estate 
determine  by  any  event  afterwards,  not  defeating  but 
determining  the  husband's  seisin,  the  law  so  favours 
this  right  of  the  wife,  which  was  initiate,  as  to  pre- 
ser\'e  and  continue  it  after  the  estate  which  sup- 
ported it  expired. 

Con/ni,  But  the  case   is   obviously  different  when  the 

^'^T^fec^d  ^^^^^  ^^  ^^  husband  is  defeated  by  a  condition  an- 
by  entnrof  nexed  to  the  grant;  for  if  the  donor  enter  for  a 
br^h  of  a   hreach  of  it,  the  husband  is  considered  as  never 

condUwn  ex-  

pressed  in 

tl>e  deed,  (^)  chap,  1 .  sect  5.  p.  57- 
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having  been  seised  at  all ;  the  donor  is  in  of  his     Dowxa* 
original  estate,  which  over*reaches  and  defeats  all       '^^^ 
the  rights,  &c.,  which  attached  to  the  intermediate  £^"^*^* 
«eidn  of  the  husband,  one  of  which  was  his  widow's  ' 

right  to  dower. 

Thus,  if  husband  feo£ke  or  releasee  in  fee  upon 
condition  marry,  and  the  feoffor  or  releasor  enter 
for  a  breach  of  it,  and  then  the  feo£fee  dies,  his 
widow  will  not  be  intitled  to  dower ;  because  the 
entry  of  the  feoffor  or  releasor  defeated  the  seisin 
of  the  feoffee  or  releasee  m  totOs  and  all  rights  ap- 
pendant or  incident  to  it  (a). 

The  result  is  the  same  when  the  condition  is  an*  or  by  imoli- 
nexedhy  impUcatian  qfkm.    Accordingly,  if  there  ^  ^^^    "^^ 
be  father  and  son,  and  the  father  being  seised  in  fee  Instance:— 
simple  of  an  estate  give  it  in  exchange  to  a  stranger*  ^^  ta?en\ 
for  another  estate,  and  then  dies, — ^the  son  afterr  exchange 

,  .  ,  1  I         .      both  before 

wards  marnes  and  enters  upon  the  estate  taken  m  ^^  after  the 
exchange;  but  the  stranger  being  evicted  enters  marriage. 
upon  the  estate  given  by  him  in  exchange  to  the 
father.     Under  these  circumstances,  the  widow  of 
the  son  will  not  be  intitled  to  dower  of  this  last  ^ 

estate ;  because  the  san^s  seisin  was  entirely  defeated 
upon  the  eviction  of  and  entry  by  the  stranger,  in 
consequence  of  the  mpUed  condition  annexed  to  all 
exchanges,  that  if  either  party  be  evicted  of  the 
thing  received  in  exchange  through  tl;ie  defect  of 
the  other's  title,  he  shall  return  to  the  possession  of 
his  own ;  and  this  has  relation  to  the  period  of 
making  the  exchange  {b). 
The  principle  of  the  last  case  expl^ns  the  rule 


■»-« 


(a)  Co.  Litt.  901i  902.    Perk.  aect.  811,  812.  {h)  Perk, 

aect.  909* 
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In  all  cases 
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seisin  by  a 
title  before 
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feats right  to 
dower* 


This  shown 
in  the  in- 
stance of  par- 
ceners, when 
one  was 
evicted  of  his 
allotted  share 
after  parti- 
tion made 
before  his 
marriage^ 
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why  a  widow  shall  not  be  endowed  of  land  given 
and  taken  in  ejpchange  t>y  ber  husband  during  the 
marriage  (a) ;  of  both  of  which  her  husband  was 
seised,  and* to  both  of  which  her  dower  attached: 
for  if  she  were  allowed  dower  out  of  both  estates, 
and  endowed  of  them  accordingly,  then,  so  soon  as 
her  dower  was  assigned  out  of  her  husband's  lands 
given  in  exchange,  her  endowment  of  those  which 
were  accepted  by  him  in  that  transaction  would  be 
defeated  by  the  entry  of  the  owner  of  them  pre- 
viously to  the  exchange,  under  the  implied  condition 
annexed  to  exchanges  by  the  law;  so  that  the  widow 
could  not  possibly  enjoy  permanent  dower  in  both 
estates.  The  law,  therefore,  in  order  to  protect  her 
against  improvident  exchanges  by  her  husband  of 
his  lands,  which  might  be  injurious  to  her  right  to 
dower,  permits  her  election  to  endowment  out  of 
either  of  the  estates  given  or  accepted  in  exchange, 
but  does  not  allow  her  dower  out  of  both. 

In  truth,  in  all  other  cases,  if  the  husband's 
seisin  be  defeated  by  a  lawful  title  existing  prior  to 
the  marriage,  his  wife's  initiate  title  to  dower  will 
determine  with  it ;  for  when  the  person  so  intitled 
recovers  the  estate,  it  will  have  relation  back  beyond 
the  marriage,  and  be  attended  with  the  like  con- 
sequences as  the  entry  of  a  donor  for  a  condition 
broken,  which  was  the  subject  last  considered. 

Thus,  if  two  coparceners  make  partition  of  their 
estate,  and  the  one  marries,  and  the  other  is  im- 
pleaded in  respect  of  his  allotted  share,  and  he  prays 
in  aid  the  other  coparcener  who  joins  with  him  ;  if 
judgment  be  pronounced  for  the  demandant  against 

(a)  Co.  Litt.  31,  6y  and  iupra,  p.  34<5. 
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the  tenant  for  the  share,  and  that  the  tenant  shall  have     Dower. 
pro  rata  of  the  part  which  remained  in  the  possession      ,  7^^ 
of  his  companion  the  husband  coparcener,  and  the  band. 
husband  dies,  his  widow  will  not  be  intitl^  to  dower    ' 
of  that  which  was  recovered  from  her  husband  pro 
rata  ;  because  the  recovery  has  relation  to  the  death 
of  the  common  ancestor,  and  consequently  the  hus- 
band's seisin  of  it  is  defeated  by  a  title  prior  in  time 
to  the  marriage  (a). 

So,  also,  if  tenant  in  tail  discontinue  in  fee,  and  and  in  cases 
then  marries,  and  either  disseises  or  takes  back  the  nuaacwT^ 
estate  from  the  discontinuee  to  himself  and  wife  in  remitter, 
tail  or  in  fee,  and  dies  seised,  leaving  issue, — ^his 
widow  will  not  be  intitled  to  dower;  because  the 
issue  in  tail  is  remttedy  which  de&ats  ab  initio  the 
estate  of  which  the  husband  was  seised,  together 
with  the  right  to  dower  that  attached  to  \t{b). 
Again,  if  the  husband  being  tenant  in  tail  general^ 
make  a  feoflment  in  fee,  and  retake  an  estate  to 
himself  and  his  wife  in  special  tail,  and  then  his  wife 
dies,  and  he  marries  again,  has  issue,  and  dies,-^is 
second  wife  will  not  be  dowable  of  those  lands ; 
because,  by  the  remitter  of  the  issue  to  the  general 
tail,  the  seisin  of  her  husband  in  special  tail,  which 
alone  he  bad  during  the  second  marriage,  was  to- 
tally defeated  (c),  as  in  the  preceding  case.  ,.     . 

So,  also,  if  there  be  grandfather,  father,  and  son,  thus,  if  there 
and  the  grandfather  being  seised  of  three  acres  of  ^^ j^g  ^^^^ 
land  in  fee,  marries  and  dies,  upon  which  the  lands  able,  and  the 
descend  to  the  father,  who  dies  either  before  or  after  dowed\ythe 
entry,  leavincr  a  widow  intitled  to  dower,  and  then  h«r  o^  w»e 

•^  ®  husband  of 

. . . the  second,  - 

«  the  second 
(a)  Perk,  sect  310.        (b)  Fitz.  N.  B.  149  (F).  Co.  UtL  81,  *.  widow'sri^ht 

Dyer,  41,  a.  (c)  Perk*  sect.  80S.    Co.  Litt.  81,  b.  Jft^. " 
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DowsR.     the  son  enters  and  endows  his  grandmother  of  one 

■f^^       acre,  who  soon  after  dying,  the  father's  widow  claims 

^„^  *^        a  right  to  endowment  out  of  the  same  acre,  such 

claim  will  not  avail  (a) ;  because  the  father's  seisin  of 

an  entire  estate  of  inheritance  in  this  acre  was  de« 
feated  ab  initio  by  the  grandmother's  endowment;  by 
which  act  her  title  to  dower  was  consummate;  so  that, 
in  fact,  the  father  was  seised  of  no  other  estate  during 
the  coverture  than  a  reversion  in  fee  depending  upcm 
an  estate  for  life,  viz«  upon  the  estate  for  life  of  the 
grandmother ;  a  seisin  which,  as  it  has  been  before 
shown  (&),  is  insufficient  to  create  a  title  to  dower. 

In  the  last  case  it  is  observable,  that  by  endon>^ 
ment  the  legal  title  of  the  grandmother  was  com- 
plete, and  that  the  endowment  had  relation  to  the 
grandfather's  seisin  at  his  death,  and  her  estate  was 
a  continuance  of  it,  and  a  defeasance  pro  tanto  of  the 
father's  seisin  ah  initioy  which  only  ccMiimenced  at 
the  grandfather's  death.  All  depended  upon  the 
endowment^  by  which  the  grandmother's  title  was 
rendered  complete,  and  by  which  she  was  in  of  her 
husband's  estate  immediately  from  his  decease.  Let 
us  simplify  the  above  case  and  put  it  thus :  Suppose 
that  the  ancestor  of  a  married  man  dies,  upon  which 
he  endows  his  ancestor's  widow  of  a  third  c^the  lands 
which  descended  upon  him  as  heir,  and  then  also 
dies,  his  widow  will  not  be  intitled  to  be  endowed 
of  the  third  assigned  in  dower  to  his  ancestor's 
But  ahe  will  widow ;  but  she  will  be  dowable  out  of  the  remain- 
doi^  out  of  ^S  ^^^  thirds*  So  intitled  also  will  the  father^s 
the  remain-    widow  be  in  the  former  case  out  of  the  remaining 

ing  two  .. 

thirdfl.  two  acres. 

(i^  Coi  Litt  31.  (i)  Suffra,  p.  S54. 
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It  is  to  such  cases  as  these  that  the  maxim,  Dos     l>owsiu 
€k  dote  peU  non  debet,  appUes :  for,  where  no  dower     .T*^. 
has  been  actually  assigned,  the  rule  is  inapplicable ;  band. 
the  heir's  seisin  in  the  last  case,  and  the  father's  The  maxim 
seisin  in  the  former,  are  not  disturbed  (a).    It  there-  ^^J^^^^^^te 
fore  may  be  considered  as  settled,  that  the  mere  applies  only 
right  or  title  to  dower  in  the  first  widow  will  not  ^^^^^^ 
prevent  a  second  to  endowment.  been  en- 

Thus,  in  Hitchens  v.  Hitchens  (b),  lands,  subject  jj^j.  ^^^^ 
to  a  title  to  dower,  were  devised  to  a  person  in  fee,  "g^t  to  en- 
who  died,  leaving  a  widow ;  the  widow  sued  for  her  ^m  not  pre- 
dower,  and  recovered  a  third  part  of  the  whole,  ▼entthatof 

*  second  wi- 

without  any  regard  to  the  title  of  dower  in  the  dow. 
widow  of  the  testator,  who  did  not  put  her  claim  in 
suit.  It  was  holden  by  the  Court,  that  the  testator's 
widow  not  having  recovered  her  dower,  it  was  to  be 
laid  out  of  the  case ;  and  the  dower  of  the  devisee's 
widow  was  not  therefore  to  be  looked  upon  a  dos  de 
dote. 

It  is  essential,  however,  to  the  exclusion  of  the  But  under 
second  widow  surviving  the  first  from  dower  of  the  ot^-*' 
third  part  of  the  estate  assigned  to  the  first  widow,  «t«»ce«j ««- 

cond  widow 

that  the  husband  of  the  first  should  die  seised  of  the  maybe  in- 
inheritance ;  for,  if  he,  during  his  Kfe,  enfeoff  or  con-  ^^^^^f 
vey  it  to  the  husband  of  the  second  widow,  who  lands  as- 
endows  his  (the  feoffor's)  widow,  and  dies,  then,  fi^^  after  * 
after  her  death,  the  widow  of  the  feofiee  will  be  ^c  fi"^'* 

death 

intitled  to  endowment  of  a  third  of  the  part  assigned  jngta^ces. 
in  dower  to  the  widow  of  the  feoffor  j  because  the  When  grand- 
feoffee  had  a  lawful  seisin  oi  the  inheritance  btfore  yeys^the  °n- 
the  death  of  the  feoffor,  viz.  from  the  date  of  the  fceritance  to 

conveydnccy  in  respect  of  which  his  widow  became 

■  — ^.  *a  ■      ■■—.■■■■■   ...  ■  I— — ■ .    .  ■  ■■■■■  _ 

(a)  See  Oilb.  <<  Dower/  S95.         (i)  9  Veml  40S. 
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Dowse,     dowable  in  the  whole  estate,  induding  the  third  of 
7"^^      it,  which  the  feoffor's  widow  was  intitled  to  have 

hand.  *'*"  assigned  to  her.  It  is  obvious  that  the  endowment 
of  the  first  widow  could  not,  as  in  the  instance  be- 
fore given,  defeat  the  title  of  the  second  by  avoiding 
the  seisin  of  the  feoffee  (the  husband  of  the  second 
widow),  and  converting  his  seisin  of  it  from  the 
feoffor's  death  into  a  reversion  in  fee  upon  an  estate 
of  freehold  for  the  wife  of  the  first  widow }  since 
the  feoffee's  seisin  did  not  depend  upon,  but  was 
paramount  to,  the  death  of  the  feoffor,  upon  which 
event  alone  the  right  of  the  first  widow  to  an  estate 
for  life  was  consummate :  and  although  the  endow- 
ment of  the  first  widow  had  the  effect  of  drawing 
back  out  of  the  feoffee's  seisin  in  fee  an  estate  for 
her  life,  commencing  from  the  death  of  the  feoffor, 
yet  it  did  not  over-reach  or  devest  that  seisin,  but 
left  it  subject  to  her  interest  for  life,  liable  to  all 
the  claims  which  the  feoffee  had  created  upon  it, 
and  to  all  the  rights  which  the  law  had  attached  to 
it,  one  of  which  was  his  widow's  title  to  dower  out 
of  the  whole.  The  necessary  consequence  therefore 
is,  as  it  has  been  stated,  that  if  the  second  widow 
survive  the  first,  she  will  be  dowable  of  the  third 
which  had .  been  assigned  in  dower  to  the  first 
widow  (a). 

The  time  and  person  to  whom  dower  \%  first  as- 
signed, may  also  alter  the  rights  of  the  parties  in 
the  case  before  adduced  of  grandfather,  father,  and 
son. 

Or  when  the      xhus,  if  the  father's  widow  be  endowed  by  the 

second  wi-  •^ 

dow  18  en-        .  

dowed  befwe 

thefiiBU  (a)  Co.LittSl.  Perk,  sect  315,  and  see  Gilb. '<  Dower,*' 596, 

and  Bustard's  Case^  4  Rep.  122,  a  and  & 
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aon  before  the  grandmother,  and  the  latter  recover  Dower. 
the  acre  from  the  mother, — the  mother  may  claim  seiHnofhug- 
the  acre  again  after  the  grandmother's  death ;  be-  *«»«?. 
cause  by  the  endowment  the  mother  became  seised 
of  the  legal  freehold  for  her  life ;  and  the  recovery  of 
the  acre  by  the  grandmother  did  not  defeat  such  estate 
m  totOy  but  during  her  life  only*  The  mother's  estate 
for  life,  therefore,  being  in  relation  to  herself  a  larger 
interest,  in  consideration  of  law,  than  an  estate  pur 
autre  vie,  viz.  during  the  grandmother's  life,  the 
mother  retained  a  reversionary  interest  in  the  acre, 
after  it  was  recovered  from  her,  expectant  upon  the 
grandmother's  death,  on  the  happening  of  which 
event  the  mother  is  intitled  to  reclaim  the  acre  in 
dower ;  but  if  she  had  been  re-endowed  by  the  heir 
of  another  acre,  in  lieu  of  the  one  which  was  re- 
covered from  her,  he  may  re-enter  upon  it  (a). 

12.  It  has  been  before  observed  (A),  that  there  A  mere  rfgM 
must  be  a  seisin  in  the  husband  of  the  inheritance,  SieTusband 
either  in  fact  or  in  law,  to  intitle  his  widow  to  dower,  during  the 

iD&m&f  e  will 

If,  therefore,  he  only  have  a  right  of  entry  upon  the  not  create  a 
lands,  and  he  does  not  exercise  it  during  the  mar-  ^^®  ^ 

/,,.,.  ,     dower. 

riage,  so  as  to  obtain  seisin  of  the  inheritance,  no  title 
to  dower  can  arise  to  his  widow.    To  exemplify  this. 

Suppose  A  and  B  exchange  estates  under  con-  As  an  ex- 
veyances  at  common  law,  and  A   enters  upon  the  ^^monYaw 
lands  a£B  given  in  exchange.     B  then  marries,  but  notper- 
dies  before  he  entered  upon  the  estate  of  A,  accepted  ^^^y^   ^ 
by  him  in  exchange.   -B's  widow  will  not  be  intitled 
to  dower  of  that  estate,  because  till  entry  B  was  not 
seised  of  the  inheritance  either  in  fact  or  in  law  (c). 


(a)  Co.  Litt.  31.     Perk.  sect.  316.  (i)  Supra^  p.  356. 

(e)  Perk.  369.    Co.  Litt.  50  h.  51  6. 
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DowEft4  But  the  reader  will  notice,  that  if  this  exchange 

^/r*T.  had  been  made  by  lease  and  release  under  the  statute 

band.  of  uses  (a),  which  transfers  the  legal  seisin  and  pos- 

Contra  if  session  to  the  use,  the  entry  of  B  would  have  been 

the  ex-  unnecessary,  and  in  that  case  his  widow  would  have 

completed  been  intitled  to  dowen    Again, 

by  convey-  If  a  person  enfeoff  another  upon  a  condition  to  b^ 

ance  under  *  * 

the  statute  performed  on  the  feoffee's  part,  and  afterwards  marry, 
of  uses.         ^jj^  ^gjj  ^jjg  condition  is  broken,  but  the  feoffor 

A  1 

entry  for  the  dies  before  entry,  his  wife  will  not  be  intitled  to 

breach  of  a     dower  (A), 
condition  ^  ^ 

will  prevent  So  also  if  a  man  bargain  and  sell  lands  to  another 
dower,  person  and  his  heirs,  with  a  proviso  that  if  a  par- 

underapro-  ticular  act  were  done  the  bargain  and  sale  shall 
viso  in  a  con-  |j^  void;  and  afterwards  the  bargainor  marries,  and 

veyance  by  '  ^ 

husband  be-  then  the  condition  is  broken,  but  before  entry  for 

Haee™deter-  *^®  breach  the  bargainor  dies ;  his  widow  will  not 
mining  the     be  intitled  to  dower  (c) ;  because  for  want  of  re- 
'  entry  by  the  bargainor,  the  estate  of  the  bargainee 

was  not  devested,  so  that  at  no  time  during  the  mar- 
riage the  bargainor  was  seised  of  the  inheritance  in 
the  premises, 
except  upon  It  is  conceived,  however,  that  if  it  had  been  de- 
not  Eebg  ^  clared  that  upon  a  breach  of  the  condition  the  bar- 
complied  gain  and  sale  should  be  to  the  use  of  the  bargainor 
estate  was  &^d  his  heirs,  then  that  by  virtue  of  the  statute  of 
limited  to      ^ggg  [j^  would  havc  been  seised  of  the  fee  without 

the  tue  of 

husband  in  an  entry,  and  his  vddow  in  consequence  intitled  to 
^^^  endowment. 

Dower  will  IS.  The  same  principle  which  prevents  a  title  to 
uponTmere  dower  upon  a  mere  right  of  entry  in  the  husband 
right  of         during  the  coverture,  will  equally  prevent  that  tide 

action  m  the 

husband  ~ 

during  the  («)  27  Hen.  8.  chap.  10.  (b)  Pert  sect,  368.  (c)  6  Rep.  54. 
marriage. 
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arising,  when  the  husband  durii^  that  period  has     Dowbr. 
only  a  right  of  action  to  recover  his  estate*  SeUino/hut* 

Suppose,  then,  a  man  to  be  disseised,  and  the  dis«  hand. 
seisor  (after  being  in  peaceable  possession  of  the 
estate  for  five  years  (a)  )  to  die  seised,  upon  which  Jj^*n"^fg. 
the  lands  descend  to  his  heir ;  the  entry  of  the  seUee's  en- 
disseisee  would  be  tolled  or  taken  away.    Also  sup-  af[er*a  dit 
pose  the  disseisee  to  marry,  and  then  to  die,  his  ^eiBin ; 
widow  will  not  be  intitled  to  dower,  since  there  was 
no  seisin  in  the  husband  during  the  coverture,  but 
a  right  of  action  only. 

So  also. if  the  husband  had  commenced  an  action  and  although 
against  the  heir  of  the  disseisor,  but  after  recovering  judgment,  if 
ludinnent,  died  before  execution,  his  widow  would  ne  die  before 

execution 

not  be  dowable,  because  her  husband  was  not  during  his  widov 
the  marriage  seised,  either  in  fact  or  in  law,  of  the  J^°^j^  ^^ 
inheritance  of  the  lands  (b). 

14.  The  sam^  reasoning  applies  where  the  hus<^  Nor  will 
band's  title  to  seisin  of  the  inheritance  depends  upon  ^hirthe  *^ 
a  defective  instrument  or  conveyance.  huBband*!    . 

Accordingly,  if  the  husband's  title  to  the  estate  upon  a  void 
depend  upon  a  bargain  and  sale,  (which,  by  the  sta-  conveyance. 
tute  of  Henry  the  eighth  (c),  must  be  enrolled  within  inQtancc    a 
six  months  after  its  date),  and  he  die  before  the  en«  bargain  and 
rolment,  but  after  the  expiration  of  the  six  months,  ^^nt  of  en- 
his  widow  will  not  be  intitled  to  dower  (d),  because  rohnent. 
the  bargain  and  sale  was  void,  and  consequently 
there  was  no  seisin  in  the  husband. 

Ttie  reverse,  however,  would  be  the  case  if  the 
husband  had  died  within  the  six  months,  and  the 
bargain  and  sale  had  been  enrolled  within  that 


(«)  See  8tat.  S2  Hen.  8,  c.  SS.  (b)  Perk.  sect.  S70. 

{e)  27  Hen.  8*  chap.  16.        (d)  Dimmock's  case,  Ow.  149. 
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Dower,  period ;  for  the  enrolment  has  relation  to  the  date 
/T^^  of  the  bargain  and  sale,  so  that  the  husband  in  his 
band.  '  lifetime  was  seised  of  an  estate  of  inheritance  {a). 
,^^~^j; —  15.  It  may  happen,  that  the  husband  becomes 
elect  be-  seised  of  the  same  estate  at  two  or  more  distinct 
I^«^^oTher  periods  during  the  marriage.  In  these  instances, 
husband  of    the  widow  is  at  liberty  to  elect  of  which  seisin  she 

the  same  .,«  .  ^  « 

estate.  Will  be  endowed. 

Thus,  if  the  husband  were  seised  in  fee,  and  con* 
veyed  awiiy  the  estate,  and  then  took  it  back  again 
in  fee  or  in  tail,  his  widow  may  elect  whether  she 
will  he  endowed  upon  the  first  or  second  seisin  (b) ; 
the  exercise  of  which  right  may  be  of  much  con- 
sequence to  her,  as  will  appear  when  the  effects  of 
assignments  of  dower  are  afterwards  considered. 
And  she  wBl      And  if  the  widow  preclude  herself  of  this  right  of 
of  ulrse^^^    election,  by  joining  in  a  fine  with  her  husband,  and 
cond  setsin,    he  take  back  the  same  estate  in  fee  or  in  tail,  she 
bvred  of  the  ^^^  ^^  entitled  to  dower  of  this  second  seisin  (c). 
firet  by  her        With  respect  to  the  isstiCy  in  relation  to  the  widow's 

title  to  dower,  the  birth  of  any  is  not  required,  as 
we  have  seen  that  it  is  in  order  to  found  a  right  to 

^^t*dowCT    ^"rt^sy*    ^^*  t^^  issue  which  might  have  been  bom, 

must  be  such  as  by  possibility  might  have  inherited 
the  estate. 

If,  therefore,  a  man  seised  of  lands  in  fee-simple 
have  a  son  by  his  first  wife,  and  after  her  death 
marry  a  second,  she  will  be  intitled  to  dower  of 
his  lands,  for  her  issue  might  by  possibility  have 
been  heir  to  and  inherited  the  estate  after  the  son's 
death.  So  it  is  if  the  husband  be  seised  to  him  and 
to  the  heirs  of  his  body  in  tail  general ;  and  for  the 

(a)  See  Cro.  Car.  568.        (b)  Co.  Litt.  33.  (c)  NoUSio 

Co.  Litt.  33. 


Sect,  d.]    in  her  HuabandPi  real  Estates.  885 

some  reaflOD,  if  the  husband  be  douee  in  special  tail,     Dowsr. 
holding  lands  to  him  and  the  heirs  of  his  body  be-      ^""^]^ 
gotten  oa  Jane  his  then  wife»  she  will  be  intitled  to  q/^^  toU 
dower,  although  there  be  no  issue,  by  reason  of  the  ^^^^ 
possibility  there  was  of  her  having  such  as  were  in- 
heritable i  but  if  she  happened  to  die  before  her 
husband,  and  he  married  a  second  wife,  this  wife 
would  not  be  dowable  of  the  lands  in  special  tail,  for 
her  issue  could  not  by  any  possibility  inherit  them 
perjarmam  dani  (a). 

IIL  We  shall  now  consider,  in  their  order,  when, 
and  by  whom,  and  of  what^  and  how  dower  is  to  be 
assigned^  and  the  remedies  for  excessive  assign- 
ments. 

Before  entering  upon  the  consideration  of  the  above  Dower  miut 
particulars,  I  must  observe,  that  a  widow  is  not  in-  ^^f^^^^^ 
titled  to  enter  upon  her  third  part  of  the  estate  until  can  lawfully 
it  has  been  duly  assigned  to  her  by  the  heir  or  other 
competent  authority  (&)•    Tliis  is  required  ;iot  only 
for  notoriety  to  the  public,  as  to  the  owner  of  the 
lands,  to  enable  them  to  implead  the  tenant,  but  also 
to  intitle  the  lord  of  the  fee  to  demand  the  heir's 
services  in  respect  of  the  estate  so  holden ;  for  the 
heir  by  his  entry  becomes  tenant  to  the  lord,  and 
the  widow  is  immediate  tenant  to  the  heir  by  a  kind 
of  subinfeudation,  which  is  completed  by  the  assign- 
ment (c) ;  and  it  is  not  necessary  that  the  assignment  4°^  ^^  '^ 
should  be  by  deed.  need  not  be 

1.  The  first  thing  to  be  considered  is,  when  dower  ^^®^* 

is  to  be  assigned.  is  to  be  as- 

signed. 

(a)  2  Black.  Com.  131.  Litt.  sect.  5S.  8  Rep.  36.  Cro.  Jac. 
615.  (6)  Co.  Lin*  84  &  S7.  Dall.  100.  (c)  2  Black.  Com. 
1S5.    Perk.  sect.  S9S. 

VOL.  I.  CO 
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Dower.         The  widow  is  intitled  to  be  endowed  immcidiatebf 

7*^       after  her  husband's  death  j  and  dowef  ought  to  be 

'tf^^'oohom.  assigned  to  her  within^/&ri^  days  after  the  happening 

: ^  of  that  event :  in  the  mean  time  she  is  intitled  att 

the  common  law,  confirmed  by  Magna  Ckarta  (tt))  to 
remain  in  her  husband's  capital  messuage  or  other 
dwelling-house,  of  which  she  is  dowable,  for  the 
space  of  forty  days,  and  to  be  supported  de  bonis 
Widow's       xnri  (b).    This  title  of  residence  is  called  the  widow's 

Qjuarantine.     But  if  she  marry  during  these  days,  or 
depart  from  her  husband's  house  (to  which  she  will 
not  be  permitted  to  return  for  the  reminder  of  thd 
time),  her  right  to  quarantine  determines* 
Flea  of  it.  In  pleading  quarantine,  the  widow  must  show  with 

certamiy  the  period  when  her  husband  died,  and  the 

time  of  the  forty  days  after  (e).     And  if  she  be 

evicted  by  the  heir  or  ter-tenant,  she  is  intitled  to 

Writ  de  qua-  the  Writ  de  qtiaranHnd  habendd  (rf),  the  form  of  which 

""*^'  *''•    is  given  in  Fitzherberf^  Natura  Brevhm  (e). 

S«  The  next  consideration  is,  by  whom  dower  is 

assignable. 

Person  as-         The  person  by  right  intitled  to  assign  dower,  when 

Smust  a  court  of  law  is  not  resorted  to  for  the  purpose,  is 

be  seised  of   ^^^  ^gij.  q^  whoever  may  be  the  owner  of  the  free- 

the  freehold*  .        ,  •' 

hold  {f) ;  it  being  settled  that  an  assignment  of  dower 
cannot  be  made  by  any  person  who  has  not  a*  free- 
hold iti  the  estate,  or  against  whom  a  writ  of  dower 
Therefore      ^j^^g  ^q^  \^q^     Pq^  tj^jg  last  reason,  it  is  said  that  a 

not  by  guar- 

diuimso-  guardian  in  socage  cannot  assign  dower;  however, 
ten^tslb  te'^ants  by  elegit,  by  statute  staple,  statute  merchant, 
elegit,  &c.      -_--^_----..^-------«_»-«-_»_«_«___-___________._---_ -____^ 

(a)  Chap,7«  (5)  Co.  Litt.  S2  i.  84*  &  2  Inst.  17.  Jenk. 
^4,  pL  16.  (c)  Kettillesby  v.  Eettilleeby^  Dyer.  76  b,  {d)  Ck>. 
Litt  84  b.        {e)  Page  162.        (/)  Co.  Litt.  84-  *• 


person 
of  a  tortic 
freehold* 
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or  for  terms  of  years,  are  incompetent  to  midce  a  Dow«iJ 
legal  assignment  of  dower,  ance  they  are  possessed  ^^^/^^ 
of  mere  chattel  interests  (a).  2f>  ^y  ^hom. 

If  the  heir  be  a  minor,  he  it  notwithstanding  com*  Minority  of 
petent  to  the  assigmoeot  of  dower ;  because  he  would  je^cticttUo  hil 
be  obliged  to  do  so  in  a  suit,  in  which  he  would  not  assignmenL 
be  pefmitted  to  take  advantage  of  infancy,  so  as  to 
prevent  an  immediate  assignment,  since  the  widow's 
title  to  her  dower  is  urgent,  it  being  necessary  for 
her  immediate  support  (b). 

But  it  is  not  necessary  to  the  validity  of  the  assign-  Assignment 
ment,  that  the  estate  in  the  person  making  it  should  ™ereon^sei&ed 
be  a  Umful  freehold ;  because  assignment  of  dower 
is  a  legal  obligation  upon  the  tenant  of  the  freehold, 
whether  he  obtain  it  by  right  or  by  wrong ;  and  if 
by  wrong,  the  widow  is  not  obliged  to  wait  for  an 
assignment  until  the  heir  thinks  proper  to  enter  and 
defeat  the  tortibus  estate,  an  event  which  may  never 
happen. 

If,  therefore,  an  abator,  disseisor j  or  intrudor  make  By  an  abator, 
tibe  assignment,  as  the  lawful  tenant  ought  to  have  ^^' 
done,  it  will  be  good  and  binding  upon  such  tenant  (c). 

But  if  the  tortious  freehold  of  the  assignor  had  Except  such 
been  detained  by  the  means  or  in  collusion  with  the  acmiiredlo*. 
widow,  in  order  to  her  being  endowed  by  the  abator,  collusion 
&c.,  although  the  assignment  would  not  be  void  ^jdow. 
tnider  such  circumstances,  yet  it  would  be  voidable  Then  assign** 
by  the  entry  of  the  heir  (rf) ;  for  according  to  Lord  ^if^"""^^' 
Coke,  "  The  covin  or  fraud  su£K>cated  the  widow's 
light,  and  the  wrongful  manner  by  which  the  free- 


<fl)  Co.  Litt.  35.    Perk.  sect.  404.    6  Rep.  57  b.        (b)  1  Roll. 
Abr.  1S7.  681.    Gore  v.  Perdue,  Cro.  Eliz.  S09.         (c)  Perk. 
;.  S94.    Co.  Litt.  S5.        (rf)  Perk.  sect.  395. 

c  c2 
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DowKR.     hold  was  acquired^  avoided  the  matter  that  was 
^  T*^  ,    lawful;**  i.  e.  rendered  voidable  the  endowment, 

Asstgnment        ,  .  ,  i     •  •  i      -^ 

off  ty  whom,  which  was  made  by  a  person  competent  to  make  it; 
And  not  re-  '^^^  effect  would  have  been  the  same,  if,  under  those 
Aedied  even  circumstances,  the  assignment  of  dower  had  been 
dowment  by  ^^rly  made,  of  one  equal  third  part  to  the  widow,  by 
the  BheriC     the  sheriff,  after  she  had  obtained  a  judgment  for  her 

dower  (a). 

The  law,  however,  onlv  countenances  the  acts  of 
persons  acquiring  estates  by  wrong,  from  necessity ; 
and  in  the  present  instance  for  the  benefit  of  the 
widow,  whose  endowment  might  otherwise  be  totally 
prevented.  This  inconvenience  being  guarded  against 
by  the  means  above  mentioned,  the  law  then  inter* 
feres  to  protect  the  right  of  the  lawful  heir ;  and  lest 
he  might  be  injured  by  the  transaction,  it  supports 
only  such  assignments  of  dower  by  abators,  &c.,  as. 
the  heir,  if  he  had  been  in  possessidn  of  the  lands, 
was  bound  to  make ;  i.  e.  of  a  third  part  of  thenu 
Asrignments  So  that  if  an  abator,  &c.,  assign  to  the  widow  a  rent 
by  an  ab^r,  ^^^  ^f  ^j^^  lands,  instead  of  assigning  a  third  part  of 
to  bind  the    them  according  to  the  common  law,  the  assignment 
made^ac^^  ^  ^^  ^^  void,  the  widow  not  being  intitled  to  such  an 
cording  to     endowment ;  and  consequently  the  abator,  &c.,  waa 
So  that  as-     i^ot  obliged  or  authorised  by  law  to  make  such  an 
Bignment  of   assignment  as,  or  in  satisfaction  of  dower  (6). 
itead  o£land.      Upon  similar  principles,  if  two  persons  be  joint 
One  Wnt      *^'*^^*^  ^^  *^  estate  under  a  devise  or  conveyance 
tenant  may    from  a  man  whose  widow  is  intitled  to  dower  out  of 

^ich  ^n^''  i*»  *^^  ^^  j^^*  tenant  assigns  a  third  part  to  her  for 
bind  the        dower,  the  assignment  will  be  good  and  obligatory 

other* 


(a)  Co.  Litt.  SS.  (d)  Perk.  sect.  897—398.    Co.  Litt.  85. 

6  Rep.  57  &* 
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upon  his  companion;   because  he  being  tenant  of     Dowee. 
the  freehold,  per  mis  et  per  tout,  was  competent  and      T*^ 
compellable  to  make  the  assignment,  which  was  made  q/;  hov)  to  be 
according  to  the  rule  of  the  common  law.  ^°^' 

But  if  the  joint  tenant  had  assigned  to  the  widow  Uoless^the 
a  rent  out  of  the  estate  for  dower,  then  his  com-  S^^"*^' 
panicm  would  not  be  bound  by  the  assignment,  for  cording  to 
the  same  reasons  which  have  been  before  mentioned,  Z  SI, 
in  relation  to  similar  assignments  by  persons  seised  ^^^' 
of  tortious  freeholds  (a). 

So  also,  a  husband  seised  of  lands  jointly  with,  or  So  mayhus- 

•-^     '-j^A     i»  !-•        -^  -J  ±.  band  seised 

m  n^t  of  his  wife,  may  assign  dower  to  a  woman  jointly  with, 
intitled  to  it,  out  of  the  estate,  and  his  widow  will  ^  in  right  of 
-not  be  permitted  to  defeat  the  assignment  after  his 
death  (6) ;  but  it  is  presumed,  upon  the  reasons  be-  Provided  the 
fore  riven,  that  the  assimment  must  be  such  as  the  fssig^roent 

o'  o  w  according 

law  authorises  to  be  made ;  viz.  of  a  third  of  the  to  law. 
lands,  or  the  husband^s  widow  may  avoid  it. 

S.  Having  considered  when,  and  by  whom  dower  Hm  dower 
is  to  be  assigned,  I  shall  in  the  next  place  proceed  to  ^^^^^^' 
consider  hofw  the  assignments  ought  to  be  made. 

The  assignment  of  dower  required  by  the  common  Assignment 
law,  is  of  one  third  part  of  the  lands  or  tenements  of  *^  common 
which  the  widow  was  dowable,  and  to  be  set  out  by 
metes  and  bounds  where  it  is  practicable,  to  be  held 
by  her  for  life.  Hence  it  appears,  that  the  endow- 
ment must  be  parcel  of  the  lands  and  tenements 
tiiemselves. 

If,  then,  the  heir  or  tenant  assign  to  the  widow,  a  contrary 
iMrithout  her  consent,  a  rent  issuing  out  of  such  lands  J^^^^* 
or  tenements  for  her  dower,  the  assignment  will  be  widow's  co^* 

sent  not 
- .  good. 

(«)  Perk.  sect.  397.        (b)  1  Roll.  Abr.  681.    Perk.  sect.  399. 
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DowEA.  invalid,  and  therefore  not  obligatory  upon  her  (a). 

.^  But  if  the  assignment  be  by  indenture,  to  which  she 

o/^,  Aowto  6tf  IS  a  party,  the  indenture  operating  as  an  estoppel,  she 

^^^'  will  be  precluded  from  questioning  the  assignment, 
If  the  assign-  and  excluded  from  any  other  endowment  (6). 

indenture  Such  is  the  widow's  common  law  right  of  endow- 

then  she  is  meut,  and  the  sheriff  or  tenant  ought  so  to  assign  it. 

^^^  '  If,  then,  the  widow  be  intitled  to  dower  out  of  manors 

question  it*  ^^^j  lands,  the  sheriff  or  ter-tenant  must  assiim  to  her 

Assignment 

by  tenant  or  One  third  part  of  each,  by  metes  and  bounds  (c). 
to  be  b^"^^^  The  reason  is,  that  it  is  more  eligible  aiid  convenient 
metes  and  for  the  widow  and  tenant  of  the  lands  to  enjoy  thai: 
third  part.  *  shares  ih  severalty,  than  iri  common.    But  if  the 

writ  directed  to  the  sheriff  command  him  to  d^ 
liver  possession  of  a  third  part  of  all  landsUnd  tene- 
ments, &c.,  and  there  were  lands  in  meadow,  pasture, 
and  com,  he  would  act  in  obedience  to  the  writ  by 
assigning  dower  in  toto,  out  of  any  of  these  de- 
scriptions of  lands,  and  his  return  to  the  Court  of 
having  done  so  would  be  gbod(rf). 
How  assign-       It  is  said  (e)  that  if  the  widow  be  ddwable  of  three 
SSe  wh^n    ^2"^^^>  *^®  sheriff  may  assign  one  manor  to  her  in 
husband  died  lieu  of  dower  out  of  all ;  but  this  is  denied  by  the 
throve  ma-      Court  in  an  cmomfmous  case  in  Moore  (/),  because 
nors.  the  widow  is  intitled,  by  common  right,  to  dower  of  a 

third  of  each  manor.  The  difference  probably  may 
be  thus  reconciled ;  if  the  widow  recooer  doww  out 
of  three  manors,  and  the  writ  to  the  sheriff  direct  him 
to  assign  it  out  of  the  three,  then  his  assignment  of 
one  manor  for  dower  out  of  all,  will  not  be  good ;  but 


(a)  Perk.  sect.  406.    Co.  Litt.  34  i.         {h)  Dyer,  91  &  pL  12. 
(c)  Litt  sect.  36.  (tf)  Moore,  19»  pi.  66.         (e)  Moore»  19. 

(/)  Pagcl2,pL47. 
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that  if  the  direction  in  the  writ  be  general,  to  a8»gn     BowMb 
dower  of  all  lands  and  tenements  comprised  in  it,  and  jig^^cwtM 
the  parties  agree  that  one  manor  shall  be  assigned  e/!  hw  to  be 
.&r  dower  in  respect  of  all  the  three,  such  assign-  ^^ 


ment  wiU  be  good  {a). 

The  sheriff  is  a  mere  mintsterial  officer,  and  can  Oftheshe* 
only  assign  dower  according  to  the  rule  of  the  com-  "^*  return. 
mon  law,  and  the  tenor  of  the  writ  addressed  to  him 
by  the  Court  (A).    If,  therefore^  the  subject  out  of  Ought  to 
which  dower  iA  to  be  assigned,  be  divisible  into  of  seising 
sharea,.  and  ha  does  not  return  that  he  has  deliyered  ^^^^\  ^^ 

.  jy  bounds* 

seisin,  of  a  third  part  of  it  by  metes  add  bounds^  the 
assignment  cannot  be  supported.  Yet  it  is  not 
necessary  for  him  to  state,  in  his  return  to  the  Court, 
tibe  particular  fields  which  he  has  allotted  for  the 
widoVs  third;,  it  wHl  be.  sufficie&t  if  he  metitioti 
with  certainty  and  precision  c£  what  such  third 
<m)sisl»* 

Thus,  in  Sir  Charles  Howard^s  case  (c),  the  sheriff  Return  of 
returned,,  that  he  had  delivered  seinn  to  the  widow  Jhlrd  ofa*^^ 
^  of  one  tbii^dpart  of  the  honor,  hundred,  tenement,  <<  tenement 
and  advowson  j  viz,  of  one  tenement  ^  or  farm  in  C,  ^^  i^iiJthe 
called  JF,  then  or  latel  in  the  occupation  ofA^  &c.  :'*  occupation 
cpncluding,  as  it  is  to  be  inferred,  that  the  delivery 
was  made  by  metes  and  bounds  ^  of  such  of  the  par- 
ticular aa  \«!ere  .^lipable  of  it*.  ,It  was  objected  that 
th^  return  was  void,  sitice  the  expresniona  ''  tene-^ 
ment  (m:  farm,",  were  unoirtain^  and  .that  am  eject- 
ment for  a  messuage  or/tenement  (d)^  or .  aa  indict- 
ment stating  an  entry  into  a  tenement  or  farm,  was 


/ ->   ■ '       -  - .. J.  it  f 


(a)  I  EolL  Abr.  688,  pL  SO.    Moore,  19,  pL  66.         (b)  1  Roll. 
Abr.  688,  pi.  S$.  (c)  Cro.  Jac  621,  pL  12.         (d)  Conhn, 

1  Btinr«  628,  and  1  Term  Rep.  11.' 
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DowBB.     insufficient,  for  uncertainty.    But  tiie  Court  de- 
Auignmenu   cided  Otherwise;  observing,  that  the  same  parti- 
es Aow  io  be  cularity  was  not  required  in  returns  of  assignments 
-  of  dower,  as  in  declarations  or  indictments ;  and  that 

'^  messuage  or  tenement,  in  the  tenure  of  J.  5«,"  was 
an  usual  and  a  good  return ;  more  especially,  as  in 
the  present  case  the  sheriff  had  stated,  in  the  con* 
elusion  of  his  return,  that  he  had  made  a  delivery  by 
metes  and  bounds. 

^Ae  8^-  ^"*  ^'  ^^  assigning  dower,  the  sheriff  discharge 
riff'8  miscon-  his  duty  vexatiously  and  maliciously,  he  will  be 
mshe^r'       punished  by  the  Court,  and  the  assignment  set  aside* 

An  instance  of  this  pccurred  in  H(mard\.Candish(a). 
The  sheriff  returned  that  he  had  assigned  dower  to 
the  widow  of  a  house ;  viz.  a  third  part  of  each 
chamber,  and  that  he  had  chalked  out  each  part  for 
hen  It  was  determined  that  this  was  an  idle  and 
malicious  assignment,  and  the  sheriff  was  committed 
to  prison. 

The  Court  proceeded  in  the  same  manner  in  %■ 

case  (6)  where  the  sheriff  refused  to  mfJce  an  equal 

allotment  for  dower,  in  obedience  to  directions  from 

the  Court,  and  had  been  besides  extortionate  in  his 

demands,  taking  from  the  widow  £GO  to  execute 

the  writ  of  execution. 

When  as-  When  the  property  does  not  admit  of  an  assign- 

m^a^imd  ^  ^^^^  of  dower  in  severalty,  either  from  the  nature  of 

bounds  ex-    the  husband's  interest  in  it,  or  from  the  qualify  of  the 

thing  itself,  an  assignment  by  metes  and  bounds  will 
of  necessity  be  dispensed  with. 
An  instance  where  the  nature  of  the  husband'a 


(a)  Palm.  S64.         (h)  Longville's  case.  1  Keb.  74S. 
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estate  precludes  an  assignment  of  dower  by  metes     Dowxb. 
and  bounds,  occurs  in  the  case  of  a  tenancy  in    .  .  ^    ^ 

•^  Asvgnmentt 

common*  of^  haw  to  be] 

Thus,  if  the  husband  be  tenant  in  common  in  fee  *^   * 
with  J3,   and  die  before  a   partition,    his  widow's  As  in  in- 
dower  must  be  assigned  to  her  to  hold  in  common  ^^^  ^ 
also,  and  not  in  severalty.    The  reason  is,  that  her  common 
husband  was  seised  at  his  death  of  his  moiety,  in 
common  with  B ;  his  widow,  therefore,  succeeding 
to  a  third  of  his  interest  for  her  life,  cannot  enjoy  it 
otherwise  than  he  did ;  so  that  she  must  of  necessity 
hold  it  in  common^with  her  husband's  heir,  and  with 
£,  the  surviving  tenant  in  cotamon  {a). 

Upon  the  same  principle,  the  like  law  prevails  in  and  copar- 
the  case  of  coparceners.    But  the  determinations  c^"*   Bu^ 

^  not  80  if 

would  have  been  difierent  in  each  case,  if  partition  partition  had 
had  been  made  before  the  husband's  death ;  for  then  ^^,^^ 
he  would  have  died  solely  seised  of  his  moiety,  and  husband's 
his  widow's  dower  would  be  capable  of  being  as- 
signed in  severalty ;  the  assignment  of  it,  therefore, 
oij^ht  to  be  made  by  metes  and  bounds  (b). 

Instances  of  the  second  class  of  cases,  when  assign-  Assignments 
mentis  of  dower  by  metes  and  bounds  are  excused  boimds  alM 
from  regard  to  the  natures  of  the  property  in  which  ®^^"*^ 
the  widow  is  dowable,  are  as  follow :  .    is  of 

When  the  thing  is  entire^  as  a  house,  dower  ought  Houses, 
to  be  assigned  of  so  many  rooms,  and  not  of  a  third 
part  of  it  (c). 

Of  a  mill  the  widow  cannot  be  endowed  of  a  third,  MiUg, 
although  she  has  a  freehold  interest  in  it.    The 
proper  assignment  of  dower  in  this  case,  is  either  of 


(a)  Fits.  N.  B.  149.  (I.)    1  Brownl.  127.      (b)  PerL  sect.  418. 
<4r)  PaloL  964. 
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the  third  toll-dish^  or  of  a  third  of  the  profits ;  and 
the  widow  may  grind  there  toll  firee  (a).  And  if  she 
recovered  judgment  in  a  writ  of  dower  of  a  third 
part  of  the  miU,  it  would  be  erroneous,  and  might  be 
reversied  on  a  writ  of  error  {b). 

Of  stallage,  a  fair,  an  office,  the  keeping  of  a 
park,  a  piscary,  and  of  courts,  fines,  heriots,  &a,  the 
proper  igissignments  are  of  one  third  of  the  profits  of 
each  (c). 

Of  open  mines  and  minerals,  the  following  dis« 
tinctions  have  been  laid  down  in  regard  to  the 
manner  of  assigning  dower. 

If  the  open  mines  be  within  lands  which  belonged 
to  the  husband,  the  sheriff  must  estimate  the  annual 
value  of  themi  as  part-  of  .the  value  of  the  lands  of 
which  the  widow  is  dowable;  but  he  need  not 
assign  to  her  any  of  the  mines,  or  any  parts  of  them : 
he  may  include  a  third  of  their  annual  value  in  the 
quantity  of  the  lands  set  out  by  him  by  metes  and 
bounds  for  dower»  in  which  are  none  ^the  mines  or 
minerals.  But  if  he  choose,  as  he  is  at' liberty  to  do, 
to  iliclude  any  of  the  mines,  or  minerals  in  the  assign* 
rnent^  then  if  the  lands  in  which  they  are,  form  na 
parts  of  the  laqds  assigned.  £lr  dower,  he  ought  to 
describe  the  mines  specifically!:  if>  however,  the 
mines  assigned  be  included  in  the  lands  set  out  in 
dower,  it  is  <^tioiial  in  him  to  particularise  them, 
since  they  are  parts  of  the  lands  assigned.  But.  the 
sheriff  may  not  adopt  any  of  these  methods ;  he  may 
divide  the  enjoyment  and.  perceptkw  of  the  profits 
of  tibe  mines  between  ihe  parties ;  viz.  by  directii^ 


(a)  Perk.  sect.  415.     Cp.Litt.  S2.:    Gilh.  **  Ddwer,-  S»7. 
{b)  Gilpin  v.  Cookson,  1  Lev.  182.        (c)  Co.  lAtU.93.  :. 
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the  separate  alternate  enjoyment  of  the  whole  for     Dowia. 
short  periods,  proportioned  to  the  share  each  party  ^j^ZjJJ]^ 
had  in  the  subject,  or  by  giving  to  the  widow  an  qjfl  how  to  be. 
adequate  part  of  the  profits.  ma  e. 

With  respect  to  ppcn  mines  or  minerals  of  the  hus-  And  2dly, 
band,,  lying  in  the  lands  of  other  persons,  and  in  mines  are 
which  his  widow  is  intitled  to  dower,  it  is  to  be  ob-  J^^^f^^^^ 
sexved»  that  if  the  assignments  for  dower  of  such  persons. 
mines  could  be  made  by  metes  and  bounds,  in  the 
manner  lands  are  required  to  be  divided,  that  method 
ought  to  be  adopted;  but  since  that  cannot  be 
accompUshed  without*  preventing  the  parties  having 
the  proper  enjo3rment  and  perception  of  the  profit^,, 
this  iqpeciea  of  property  ia  analogous  in  principle  to 
those  before  noticed,  in  which  the  sheriff. is  per- 
mitted to  assign  dower  in  a  special  mahnen    It  is 
not,  therefore,  necessary  that  the  sheriff  should  divide 
each  of  those  mines;  but  he  may  assign  such  a 
number  of  them  as  amount  to  one  third  in  value  of 
the  whole,  or  he  may  proportion  the  enjoyment  of 
such  of  them  as  he  thinks  proper,  so  as  to  give  each . 
person  a  due  share  of  the  whole,  as  before  men« 
tioned(a). 

The  common  law  mode  (tf  assigning  dower  of  an  AdrowBcnr 
advowson,  is  the  third  presentation(/S^)«     And  if  there  |^^^^^j^^ 
be  advowsons  appendant  to  two  ot  more  manors  in 
which  a  widow  is  dowable,  the  assignment  should  be 
of  a  third  part  of  each  manor,  and  of  the  third  pre- 
sentation to  each  church  (c). 

With  respect  to  franchises  appendant  to  an  Honor,  Franchises 
an  assignment  of  a  third  part  of  them  with  a  third  of  ^^ 


T 
1*^      rf» 


.    (a)  Stougfatcp  y.  Lrigh,  1  Taunt.  Rep*  402.    Seenqmiy  p.  d4^ 
[jti)  1  Roll.  Abr.  6SS.       (e)  Co.  Litt  32  b,  note  2. 
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the  Honor,  was  held  good  (a) ;  and  there  appears 
to  be  no  objection  why  a  similar  assignment  of  them 
should  not  be  made  when  they  are  appendant  to  a 
manor,  although  Brooke  (b)  states  the  law  to  the 
contrary,  for  a  reascm,  which,  if  good,  equally  tends 
to  avoid  the  assignment  in  the  other  case;  viz. 
because  the  franchises  cannot  be  divided* 

In  regard  to  tithes,  in  which  the  widow  is  ^so  in- 
titled  to  dower,  the  methods  of  assignment  are  next 
to  be  considered. 

It  is  agreed,  that  in  a  writ  of  dower  for  tithes,  the 
demand  must  be  made  with  certainty,  so  that  such  a 
judgment  may  be  given  as  to  enable  the  sheriff  to 
execute  a  writ  of  execution  founded  upon  it  (c). 
The  several  kinds  and  natures  of  the  tithes  ought  at 
the  least  to  be  clearly  expressed ;  and  it  was  holden  in 
Harpur^s  case,  that  an  ejectment  for  all  tithes  in  A, 
without  saying  more,  was  not  good ;  but  it  would  be 
otherwise  if  the  natures  and  kinds  of  them  had  been 
generally  stated,  as  de  quddam  portione  granorum 
Jtsni,  lam,  agnellorum,  &c.  (d).  The  assignments  to  be 
made  by  the  sheriff  upon  such  recovery,  or  by  the 
ter-tenant  without  suit,  appear  to  be  as  foUow : 

Of  com  and  grain,  the  third  sheaf,  or  tithes  of  the 
third  yard-land  (e).    And  upon  the  same  principle. 

Of  hay,  &c.,  the  third  tithe  cock,  or  a  third  of  the 
tithe  as  rendered. 

Of  lambs,  the  third  tithe  lamb,  and 

Of  wool,  &c.  the  third  of  the  tenth  part(/). 


(a)  Cro.  Jac.  62S.  {b)  Dower,  fo.  2S%^  pL  102.  (c)  Tbyn 
y.  Thyn, .Sty.  77.  X^  II  Rep.  25  b.  1  RolLRqp. 68.  <e)  Co. 
Litt.  32,  and  note  3  there.    {f\  1  Brownl.  18!5. 
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Another  exception  to  the  general  rule  of  assigning     Dowbe. 
to  the  widow  a  third  part  of  the  estate  by  metes  and   .  ."""**" 
bounds  occurs  when  she  ccHisents  to  accept  her  dower  ^  how  to  be 
in  a  di^erent  manner  j  for  it  is  settled  that  the  right  *^-^ — L- 
to  have  the  assignment  by  metes  and  bounds  may  be  ^*£^om. 
waived  by  the  widow,  and  that  in  such  cases  an  mon  right 
assignment  to  hold  her  dower  in  common  and  not  in  f y^^he^  ^^ 
severalty,  will  be  binding  upon  h^r.  widow's  con- 

It  is  a  consequence  from  what  has  been  said,  that  entry, 
if  a  widow  be  dowable  of  several  manors,  lands,  taie- 
ments,  commons,  &c.  she  may  accept  an  assignment 
for  life  of  any  one  or  more  of  them  in  lieu  of  her 
dower  in  all  the  rest;  and  such  assignment  confutned 
by  entiy  will  bind  her,  although  it  may  be  less  than 
the  value  of  her  third  part  of  each  (a). 

Accordingly  in  a  case  (b)  where  eighty-four  acres  Instances,  of 
of  land  were  assigned  to  the  widow  for  dower  by  the 
sheriff  out  of  lands  mentioned  in  the  writ  addressed 
to  him,  upon  a  scire  facias  brought  by  the  widow,  . 
suggesting  that  sixty  of  the  eighty-four  acres  be- 
longed to  a  stranger,  and  were  not  mentioned  in  the 
record,  and  that  in  consequence  there  ought  to  be  a 
new  division.  The  tenant  in  his  defence  said,  that  the 
difference,  viz.  twenty-four  acres,  were  parcel  of  the 
lands  recovered  by  the  widow  in  the  suit,  and  had 
previously  been  entered  upon  by  her  in  lieu  and 
satisfaction  of  her  dower.  The  judgment  was,  that 
she  was  bound  by  her  acceptance  and  entry  upon 
the  twenty-four  acfes,  although  they  were  less  in 
quantity  than  a  third  of  the  whole  mentioned  in  the 
record. 


(a)   1  RolL  Abr.  683.    Perk,  sect*  405.    S  New  Rep.  33. 
(h)  Moor,  679t  pL  928. 
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Hence  it  seems,  that  mere  consent  to  accept 
dower  contrary  to  common  right  will  not  be  suf- 
ficient to  bind  the  widow;  which  also  appears  from 
the  form  of  the  plea,  that  ought  to  contain  the  words 
quod  intrando  agreeavit  (a)y  or  words  in  English  of  the 
same  import.    Again, 

Where  the  tenant  assigned  to  the  widow  twenty 
bushels  of  wheat  every  year  for  her  life  out  of  the 
lands  in  which  she  was  intitled  to  dower;  that^ being 
in  the  nature  of  a  rent,  and  accepted  by  her,  was 
holden  to  be  a  good  asaigniaefnt  (£)• 

So  also  in  a  ease  where  a  rent  was  granted  by 
tenant  in  tail  out  of  the  estate  to  a  widow,  who  was 
intitled  to  dower  out  of  the  lands,  in  lieu  of  such 
dower.  She  accepted  the  rent;  and  it  was  deter- 
mined  to  be  a  good  assignment  to  the  extent  at  least 
of  excluding  her  right  to  endowment  whilst  the  rent 
continued,  and  was  not  determined  by  the  issue  in 
tail  (c).  And  in  pleading  such  an  assignment  the 
tenant  should  use  the  technical  word  assignavit  (d). 

And  if  a  widow  recover  judgment  for  her  dower 
out  of  certain  lands,  and  before  execution  she  accepts 
from  the  tenant  an  assignment  of  a  rent  out  of  them 
in  lieu  of  dower,  this  assignment  will  be  a  good 
answer  by  the  tenant  to  a  scire  Jacias  brought  by  her 
to  obtain  execution  upon  the  judgment,  because  the 
assignment  is  a  compliance  with  and  satisfaction  of 
the  judgment.  But  the  reverse  would  have  been  the 
case  if  the  rent  had  been  assigned  out  of  lands  in 
which  the  widow  was  not  intitled  to  endowment,  and 


(a)  8  Leon,  272.  (b)  Moor,  59,  pi.  167.  Dyer,  91,  inmarg. 
(e)  Bickley  v.Bickkj,  And. 287.  {d)  See  Wentworth'a  case, 
Cro.  Eliz.  452. 
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therefore  not  the  subject  of  the  suit  nor  mentioned     Dowsr. 
in  the  record,  for  then  the  assignment  would  not  j  .  ^ 
agree  with  the  directions  of  the  judgment,  which  qf,  htm  to  be 
only  respected  the  lands  of  vfhidk  the  widow  was  *". I ' 


dowable.  This  assignment,  therefore,  could  not  be 
a  satisfaction  of  the  judgment,  and  consequently  no 
impediment  to  the  widow's  obtaining  execution 
under  her  scire  facias  {a).  Besides,  such  an  assign*- 
ment  is  not,  as  it  will  afterwards  appear,  a  good  l^al 
assignment  in  lieu  or  satisfaction  of  dower. 

It  is  observable,  that  it  was  the  widow's  consent  Instances  * 
entry  and  acceptance  which,  in  the  above  instances,  ^ents'wT^* 
gave  vaKdity  to  the  particular  assignments  of  dower  consent 

,  affBlDSt  COIQo 

against  common  right*  But  her  consent  will  not  avail  mm  right    \ 
to  establish  them  when  from  the  nature  of  the  trans-  ^*l^  ^  ^^'^ 

at  law. 

action  she  cannot  have  the  'like  estate  or  interest  in 
the  subject  assigned  in  lieu  of  dower,  as  she  would 
have  had,  if  her  dower  had  been  assigned  in  the 
regular  way,  viz«  during  her  life*  It  may,  ther^ore^ 
be  considered  as  settled  at  law,  that  an  assignment 
with  the  consent  and  acceptance  of  the  widow  of 
something  in  lieu  of  dower  to  which  she  is  intitled  of 
common  right,  must  either  be  i£  some  part  of  the 
lands  of  which  she  is  dowabk,  or  of  a  rent  issuing 
out  of  them,  and  for  such  an  interest  as  may  endure 
for  her  life*;  and  that  if  any  of  these  particulars  be 
wanting  the  assignment  will  be  void. 

Thus,  if  lands  of  which  the  widow  is  not  dowable  As  where 

b.  »»goed  »«o«*  &«J  W  he,  for  life,  «  or  U.  Ueu  Xt», 
of  dower  of  lands  to  which  that  right  attached,  the  hemgmthmti 

assignment  wiU  be  invalid,  although  she  accepted  it»  cannot'enjoT 
becauseshecouldnoteujoythelands  assigned  during  fo;h«li4 

'  • — — — ^  uugned  ita  • 

(«)  Perk,  wet  410.  Ueupfdower. 
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DowxR.     her  life  \  for  she  having  no  interest  in  the  lands  given 

.  "T^^  ,    in  lieu  of  dower,  could  only  hold  them  as  tenant  at 

^  how  to  be  "wtU  for  Want  of  livery  of  seisin  to  pass  a  freefaoldr 

""f^L.—.    ^•^  *^  intitle  her  to  them  for  her  life;  the  law^ 

therefore/wUl  not  permit  such  an  interest  to  be  a 

satisfaction  of  her  title  to  dower  (a).    But  when  an 

assignment  is  made  to  her  of  lands  in  which  she  is 

dowable>  in  lieu  of  dower»  she  acquires  an  estate  of 

freehold  in  her  third  part  by  the  assignment  withput 

livery  of  seisin,  although  the  assignment  be  against 

Contra  when  common  right.    It  is,  however,  presumed,  that  if  the 

mentis'made  assignment  in  the  above  case  had  been  made  by  deed 

by  deed  un-    under  the  statute  of  uses,  it  would  have  been  good, 

iuteqfuses.    since  the  widow  would  have  had  a  freehold  in  the 

lands  for  her  life,  and  which  lands  she  would  have 
held  as  tenant  in  dower  (b). 

So  also  a  rent  assigned,  without  a  deed,  in  lieu  of 
dower  out  of  lands  in  which  the  widow  is  not  dowable, 
is  under  the  same  circumstances  as  the  last  case. 
The  assignment,  therefore,  cannot  be  supported  at 
law  although  it  be  accepted  by  her,  because  the  law 
does  not  allow  a  rent  which  lies  in  grant  to  pads 
otherwise  than  by  deed;  so  that  such  an  assignment 
ias  above  of  a  rent  in  lieu  of  dower  out  of  lands  not 
subject  to  that  right,  passes  no  interest  in  it  to  the 
widow;  and  on  the  other  hand,  since  dower  is  a 
title  created  by  law  out  of  particular  estates  and 
interests,  it  allows  the  widow  to  accept  a  rent  out  of . 
the  same  estates  by  mere  assignment  without  deed  ; 
But  the  law   yet  in  that  case  unless  the  rent  assigned  be  comment 
|[^^^nt    wirate  with  the  widow's  life,  her  acceptance  of  the 

to  be  made     ^ 

for  the 

widow's  life.       (^)  4  Rep.  !•    Perk.  sect.  407.        {b)  See  note  9  to  Co.  lAtL 
^  ^         34*.  .         . 
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assighment  of  it  will  not  at  law  make  it  good.   ThuF>     Dowwi. 
if  the  rent  be  granted  for  i/ears  only,  or  pur  autre  vie,  ^^^v»m«if* 
the  assignment  will  be  void  (a).  €^»  *>»  io  be 

'    In  the  last  class  of  cases  it  is  apparent  that  the         ' 
widow  could  not  enjoy  what  she  agreed  to  take  in 
lieu  of  her  dower  of  common  right  for  want  of  a 
proper  title ;  the  Courts  of  Law,  therefore,  consi- 
dered the  assignments  of  them  in  the  same  view  as 
if  none  had  been  made.    But  when  this  objection  Courts  of 
did  not  occur,  and  the  widow  accepted  and  entered  ing  widows 
opon  the  subjects  assigned  to  her  in  lieu  of  dower,  insomec^es 
those  Courts,  upon  the  principle  of  election,  more  teral  satis- 
extensively  acted  upon  by  Courts  of  Equity,  held  ^^^^  ^^ 
the  widow  concluded  by  her  acceptance  and  entry,  proceed 
and  to  be  barred  from  claiming  her  dower  of  com-  ^^^  }^^  ^ 

mon  right  (6).  election. 

It  has  been  noticed  that  the  assignment  of  dower  in  addition 
must  be  made  for  the  widow's  life,  a  term  necessary  ^ent^belif  ""^ 
to  be  observed^  whether  the  assignment  be  of  com-  made  for  the 
mon  right,  or  of  a  compensation  in  lieu  of  dower,  i^  mult^e  ^' 
To  this  requisite  must  be  added,  that  the  assignment  ^pcondi- 
be  absolute,  unconditional,  and  without  any  excep- 
tion or  reservation  in  diminution  of  its  value.    The 
reason  mentioned  in  the  books  is,  that  the  widow's 
third  part  is  a  continuation  of  her  husband's  estate 
and  interest ;  and  that  the  heir  or  J:er-tenant  is  but 
a  minister  of  the  law  to  assign  and  mark  out  such 
her  share;  but  perhaps  the  more  eligible  reason 
may  be,  that  since  the  law  gives  to  the  widow  a  third 
part  of  the  estate  for  her  life,  free  from  any  charge, 
condition,  or  restraint  imposed  by  her  husband,  the 
persons  claiming  under  him  can  have  no  larger  power. 


(a)  And.  288.  Hob.  153.  Co.  Litt-  .11  d.        (h)  Sec  3  Leon.  272. 
VOL.  I.  D  D 
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DowsB.     imd  consequently  cannot  fetter  or  diminish  her  pro* 
portion  by  any  terms,  conditions,  exceptions,  or  re- 


^f  Sow  to  be  servations  annexed  to  or  made  out  o£  the  assign* 
*^^'  ment.    It  would  seem,  therefore,  that  such  condi- 

The  condi-  tions,  &c.  are  void  without  vitiating  the  assignment, 
void^'but^e  because  the  person  assigning  dower  was  enabled  to 
asMgnment  do  SO,  but  when  he  exceeded  his  power  by  annexing 
^^*  a  condition,  &c.  such  condition,  &c.  only  were  void. 

In  TVentworffi^s  case  (a)  the  tenant  pleaded  tliat 
he  granted  by  indenture  to  the  demandant  (the 
widow^,  a  rent  out  of  the  land  in  recompense  of  her 
dower,  which  she  accepted.  The  widow  admitted 
the  facts,  but  averred  that  there  was  a  condition  in 
the  deed,  that  if  the  rent  was  not  paid  within  a  cer* 
tain  time  after  it  became  due  the  rent  should  cease, 
and  the  indenture  be  void;  and  she  showed  a  breach 
of  the  condition.  To  this  the  tenant  demurred,  and 
judgment  was  finally  given  in  favour  of  the  widow, 
for  this  principal  reason,  viz.  the  annexed  condition; 
the  Court  observing,  that  rent  assigned  in  recom- 
pense of  dower,  which  is  in  lieu  of  the  dowable 
estate,  ought  to  be  as  absolute  as  the  assignment  of 
the  land  itself,  wherefore  the  condition  annexed 
was  void. 

It  is  to  be  remarked  in  the  last  case  that  the  con- 
dition and  the  thing  assigned  were  incapable  ot 
separation,  so  that  a  breach  of  the  condition  d^eated 
the  assignment.    Again, 

In  the  case  of  Bullock  v.  Ifnch{b),  it  was  adjudged 
that  if  dower  were  assigned  of  the  land  with  the 
exception  of  the  trees  growing  upon  it,  the  exception 
would  be  void. 


(a)  Cro.  Eliz.  4s51.  (i)  1  RolL  Abr.  682,  pL  45. 
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Such  is  the  rule  of  law  upon  these  subjects ;  but     pow£iu 
Courts  of  Equity,  actiiig  upon  the  doctrine  of  elec*  ^^^^^^^^ 
tion,  which  has  been  adverted  to,  would  consider  exceuin. 
the  widow  excluded  from  her  dower  in  those  ihr  No^soln" 
stances,  if  she  accepted  the  compensation  in  lieu  of  e^y^if  the 

widow  GlfiCt 

it,  or  the  assignment  made  with  conditions,  &e»         to  take  the 
Thus  in  the  case  of  Btrmingham  w.  STtrwan  (a\  comijensa. 

°  ^  ^    tion  in  ueu 

the  husband  devised  his  house  wad  demestie  laods  in  of  dower, 
trust  for  his  wife  during  hflr  Hfe^  she  paying  a  yearly 
rent  of  thirteen  rfaOings  out  of  each  acre  of  the 
iandfl^  and  keeping  the  house,  &c.  in  perfect  repair; 
and  she  was  not  to  demise  the  premised  except  to 
the  persons  in  remainder.  Lord  Redesdale  ordered 
the  widow  to  elect  between  the  devise  to  her,  and 
her  dower  of  the  premises. 

In  the  last  case  the  estate  limited  to  the  widow 
was  for  her  Iffe;  but  a  term  for  years,  or  any  other 
compensation  settled  upon  or  given  to  her  in  lieu  of 
dower,  will  be  attended  with  the  same  consequence, 
if  0he  elect  to  accept  them  in  satisfaction  of  her 
legal  daim  Qi). 

It  may  happen  that  the  sheriff,  heir,  or  tenant  Remedies 
may  have  assigned  more  to  the  widow  than  a  third  ^^e  ^ 
part  of  the  subject  in  which  she  was  intitled  to  *^°S?°^^y 
dower;  the  remedies  in  such  cases  vary  according 
to  the  persons  by  whom  it  was  assigned.     If  it  be  At  law,  and 
as»gned  by  llie  sheriff,  his  mistake  in  assigning  "*  ^^  ^' 
more  than  one*third  for  dower  will  be  corrected 
upon  a  scire  facias  by  the  heir  or  tenant  (c).     And 
if  the  assignment  be  of  lands  not  comprised  in  the 


(a)  2  Scho.  and  Lefroy,  444.        (b)  9  Mod.  152.    See  further 
on  this  subject,  chap.  xi.  sect.  3.     (c)  Palm.  266*    Bro. ''  Dower, 
fo.  255  *,  pi.  83. 

D  D  2 
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Dower,     judgment,  they  may  be  recovered  back  in  an  ejects 

.  T*^  .    ment  J  for  whatever  is  included  in  the  sherifTs  return, 

excess  in.       and  not  authorised  by  the  judgment,  to  that  extent 

the  execution  is  void  (a).  But  the  heir  or  tenant 
may  apply  to  a  Court  of  Equity,  which  will  entertain 
jurisdiction,  and  relieve  them  against  a  partial  or 
improper  return  by  the  sheriff. 

Accordingly,  in  Hoh/  v.  Hoh/  (A),  a  suit  was  in- 
stituted  to  be  relieved  against  a  fraudulent  assign- 
ment of  dower  (as  it  was  charged)  by  the  sheriff,  who 
had  assigned  to  a  widow  for  dower  a  full  third  part 
of  lands,  in  which  there  was  a  coal-mine  of  consi- 
derable annual  value,  but  in  respect  of  which  no 
consideration  was  had  in  the  assignment.  The 
Court  proposed  terms  for  the  consideration  and 
acceptance  of  the  widow,  and  directed,  that  if  they 
were  not  accepted,  a  new  assignment  of  dower  should 
be  made. 

So  also  in  Sneyd  v.  8neyd(c\  the  defendant  had 
recovered  judgment  in  a  writ  of  dower,  and  dower 
was  assigned  by  the  sheriff;  but  he  .having  taken 
into  his  estimation,  as  part  of  the  property  of  which 
the  widow  was  supposed  to  be  dowable,  lands  in 
which  she  was  not  intitled  to  dower,  by  which  means 
the  share  of  the  estates  assigned  to  her  in  dower  ex- 
ceeded one-third  of  those  of  which  she  was  dowable, 
the  heir  filed  a  bill  to  be  relieved  against  such 
assignment ;  and  the  Court  ordered  it  to  be  set  aside. 
No  remedy        When  the  assignment  of  dower  is  made  not  by  the 
heir^of  fuir"  sheriff  but  by  the  heir,  then  if  he  be  of  full  age,  and 
age  who        were  under  no  disability  when  he  made  the  assiirn- 

makes  an 

excessive  as-   ^________ 

sigmnent  of  « 

dower* 

'     '       (a)  2  Ld.  Raym.  1293—5.        (h)  1  Vem.  218.        (c)  1  Atk.  44& 
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ment,  although  the  assignment  exceeded  the  widow's     Dow«a. 
one-third  part  of  the  value  of  the  estate,  a  Court  of  ^4^,ij„,„^,|^ 
Law  would  not  relieve  him  against  it  (a).  ,  exceu  in. 

Accordingly,  in  a  case  (6)  sent  by  the  Court  of  •""""*" 
Chancery  to  the  Court  of  Common  Pleas,  it  appeared 
that  the  heir  being  of  full  age,  let  his  ancestor's 
widow  into  possession  of,  and  assigned  to  her  for 
dower  of  an  estate  called  (A),  certain  closes  of  land, 
in  which  there  was  an  open  coal-mine  wrought  at 
times  during  the  marriage,  but  which  had  been  dis- 
continued long  before  the  husband's  death.  The 
value  of  the  closes  was  amply  sufficient  to  answer 
any  demand  of  dower,  without  regard  to  the  value 
of  any  of  the  coal.  The  question  was,  whether  the 
heir  had  any  and  what  relief  in  respect  to  the  excess 
of  his  own  assignment?  And  the  Court  certified, 
that  since  the  assignment  was  the  act  of  the  heir 
himself,  he  being  of  full  age  at  the  time,  they  thought 
that  he  had  no  remedy  at  law  against  the  dowress 
for  avoiding  the  consequences  of  that  act. 

But  if  the  heir  were  under  age  when  he  assigned  Contra  if  the 
dower,  th^  law  protects  him  against  the  consequences  ^  e"»  er 
of  an  excessive  assignment,  and  supplies  him  with 
the  writ  of  admeasurement  of  dower.    This  writ  is  Writ  of  ad- 
viscontiel,  and  addressed  to  the  sheriff,  directing  him  ™^^^ 
to  make  the  admeasurement  finally.     It  is  not  made 
retiumable  (c),  and  the  parties  may  plead  before  him 

{&)  GOb. «'  Dower,"  S80.  {b)  Stoughton  v.  Leigh,  1  Taunt. 
4M,  412.  {c)  Cases  must  be  excepted  where  the  lands  lie  in 
different  counties^  for  then  there  must  be  several  writs  for  each 
countji  and  inquests  held  in  eachi  and  the  writs  are  made  return- 
able before  the  Judges^  i^o  after  comparing  the  various  returns, 
adjudge  the  quantity  of  land  to  be  returned  to  the  heir.  See  Gilb.. 
Dower,  382. 


DOWBR. 


excess  tn* 


And  it  seems 
that  the  heir 
may  have 
the  writ  be- 
fore his  age 
of  21. 


But  he  can- 
not defeat 
the  assign- 
ment by 
entry. 


Writ  of  ad- 
measure- 
ment does 
not  lie  upon 
an  excessive 
assignment 
by  uie 
sheriC 
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if  they  think  proper.  The  plaintiff,  however^  may, 
without  showing  any  cause,  and  the  defendant  may» 
upon  showing  cause,  remove  the  writ  into  the  Court 
of  Common  Pleas,  as  in  a  replevin ;  and  then  process 
will  issue  out  of  that  Court,  viz.  a  summons,  attach- 
ment, distringas,  &c.  In  such  cases  the  sheriff  can-' 
not  ma)ce  admeasurement^  but  he  ought  to  extend 
all  the  lands  particularly,  and  make  a  return  to  the 
Court  of  Common  Pleas,  upon  which  the  judges  will 
make  the  admeasurement  (a). 

The  books  differ  in  regard  to  the  time  when  the 
heir  is  intitled  to  issue  the  writ.  Some  of  them 
stating,  that  he  cannot  have  it  before  he  attains  the 
age  of  twenty-one  years  (6),  while  others  mention 
that  he  is  intitled  to  it  during  his  minority  (c) ;  but 
reason  and  principle  seem  to  be  in  favour  of  the  law 
as  laid  down  by  Fitzkerhert  in  his  book  last  referred 
to  in  the  notes,  that  the  heir  is  intitled  to  the  writ 
during  his  nonage. 

But  an  infant  heir  who  has  assigned  too  large  a 
portion  of  lands  for  dower,  cannot  defeat  the  as- 
signment by  entry  upon  attaining  twenty-one,  be- 
cause the  widow  being  intitled  to  dower,  the  as* 
signment  is  good  in  part,  and  can  only  be  avoided 
quoad  the  excess^  which  is  uncertain  previous  to 
admeasurement  (^d). 

So  also,  if  the  assigntnent  had  been  made  under 
the  judgment  of  a  Court  of  law,  a  writ  of  admeasure- 
ment would  not  lie  for  the  heir  at  his  age  of  twenty- 


(a)  Fitz.  N.  B.  148,  G.  H.     See  alM>  Gilb.  ''  Dower,"  585. 
(b)  Co.  Litt.  39.    2  Inst.  S67.  (r)  Fiu.  N.  B.  149,  B. 

(d)  Gilb.  "  Dower,"  388. 
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ime,  since  it  is  presumed,  from  his  being  an  infiint     Dowbr. 
when  the  assignment  was  made,  the  Court  took  care      T^^ 
of  his  interest*    It  would  however  seem,  that  if  the  excess  m. 
sheriff,  in  carrying  into  effect  the  writ  of  execution,  g^i^  ^^ 
did  actually  assign  more  than  a  third  part  of  the  heir  may 
lands  for  dower,  when  the  widow  was  intitled  to  •^^on*attoin- 
third  only,  the  heir  might  bring  a  sarefacias^  or  he  *ng  twenty- 
would  be  without  a  remedy  (a). 

If  the  lands  assigned  by  the  infant  heir  exceed  Ab  to  writ 
one-third  of  the  whole,  and  they  become  more  vahi-  ^^yj^^^ 
able  than  the  remainder,  by  improvements  made  by  aft«r  im- 
the  widow,  it  is  said  that  a  writ  of  admeasurement  ^de^y^ 
will  not  lie  on  account  of  such  improvements  (*),  as  ^M^w  poi- 
that  would  be  unjust,  since  she  may  have  been  in*  signment. 
duced  to  make  them  under  a  presumption  that  the 
assignment  was  proper.    But  there  seems  to  be  no 
objection  to  the  admeasurement  of  the  lands  assigned, 
and  to  the  heir  taking  the  overplus,  upon  allowing 
for  the  vahie  of  the  improvements  of  the  excess,  of 
lands  assigned.     Thus,  if  the  assignment  were  of 
four  acres  when  the  number  should  have  been  thf  ee, 
the  heir  might  take  back  the  fourth  upon  the  ad- 
measurement, and  make  compensation  to  the  widow 
for  the  value  of  its  improvements. 

It  is  also  said  to  be  doubtful  whether,  if  an  open  And  when 
mine  of  coals  or  lead  were  in  the  share  assigned  by  the  open  mines 
ii^ant  heir,  so  as  to  render  the  widow's  third  of  greater  jjcluded  in 

.  .  the  assign- 

value  than  the  remaining  two-thirds,  a  writ  of  ad«  ment  by  in- 

measurement  would  lie  (c).  It  is  presumed,  however,  ^^^^^ 

attending  to  what  has  been  observed  on  the  assign*  is  excessive. 


{«)  Gilb.  "  Dower,"  S89.  («)  Fita.  N.  B.  149,  C. 

ie)  Ibid. 


novo. 
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DowBR.     raent  of  jnises  and  minerals,  in  a  preceding  page  (a\ 
.  .  ^  .  ,    and  the  necessity  of  estimatinir  the  yearly  value  of 

Assignments  ^  ^         j 

de  novo.        them  as  part  of  the  value  of  the  whole  estate,  that  if 

T    no  estimate  of  the  mine  in  question  had  been  made, 

there  could  be  no  objection  to  the  heir's  title  to  the 

writ  of  admeasurement  to  rectify  the  mistake,  and 

to  reduce  the  widow's  assignment. 

Assignments  ^  The  cases  which  have  been  considered  upon  ad- 
measurement of  dower,  are  such  as  respected  the 
heir  when  the  widow  had  more  than  her  third  part 
assigned.  It  may,  however,  happen  that  the  widow 
may  be  deprived  of  the  whole  of  her  dower  by  a  title 
prior  to  that  of  her  husband.  In  such  cases  she  is 
intitled  to  an  assignment  de  novo.  Between  this 
assignment  and  an  admeasurement  there  is  this  dif- 
ference in  the  procedure.  In  admeasurement  there 
can  be  no  new  assignment  of  dower  (6) ;  whereas 
in  instances  of  the  widow's  eviction  by  a  prior  title^ 
it  is  necessary  there  should  be  one.  An  assignment 
de  novo,  therefore,  happens  when  the  lands,  &c. 
'  assigned  to  the  widow  in  dower  are  recovered  from  • 
her  by  an  elder  title.    To  exemplify  this. 

If  the  husband  be  lawfully  seised  of  two  acres,  and 
of  a  third  by  disseisin  before  his  marriage,  and  dies, 
and  his  widow  be  endowed  of  the  acre  which  he  held 
by  disseisin,  and  then  the  disseisee  recovers  from 
her  that  acre,  she  will  be  intitled  to  be  endowed  de 
.  ncwo  of  the  third  parts  of  the  two  remaining  acres, 
and  cannot  claim  any  compensation  for  that  acre 
which  she  lost,  because  by  the  recovery  of  the 
disseisee,  her  husband's  seisin  was  defeated  ab  initio. 


(fl)  Suproy  p.  394.  (b)  Fitz,  Nat.  Brev.  148.  F. 
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and  k  is,  in  respect  of  such  acre,  as  if  her  husband  Dowbr. 
had  never  been  seised  of  it  (a).  7^^ 

I  must  observe  in  conclusion,  that  dowei*  is  as-  o^H^eOi. 

signed  in  the  Court  of  Chancery ;  a  forum  more    

generally  resorted  to  than  a  Court  of  law,  as  the  more  giniable  In 
eligible  of  the  two,  since  the  forms  and  perplexities  Chancery, 
of  the  latter  tribunal  are  thereby  avoided  (6). 

4.  The  next  subject  proposed  to  be  considered,, 
was  the  effect  of  au  assignment  of  dower. 

A  distinction  prevails  upon  this  subject  when  the  After  assign- 
assignment  is  made  according  to  the  common  law,  dower  ac- 
and  when  it  is  made  with  the  consent  of  the  parties  cording  to 

^      -     -    common  law 

contrary  to  the  forms  of  that  law ;  both  of  which  the  wife's 
methods  have  been  before  considered.  f'^®  defeats 

.  mcum- 

When,  therefore,  dower  is  assigned  as  the  common  brances,  and 
law  requires,  the  widow's  title  will  have  such  a  re-  ^^^^^ 
lation  to  her  husband's  first  and  original  seisin  of  owing  to  the 
the  estate,  and  the  period  of  the  marriage,  as  to  ^a^on" 
defeat  not  only  all  charges  and  incumbrances  which  b'acted 
he.  alone  made  during  the  coverture  ailer  acquiring  marr^e. 
the  estate  (c),  but  also  all  debts  which  he  contracted 
during  the  marriage,  in  respect  of  which  such  pro- 
perty might  be  affected,  without  regard  to  the  cir- 
cumstance, whether  the  debts  were  owing  to  a 
private  individual  or  to  the  crown  {d).     And  the 
form  of  the  writ  for  discharging  the  widow's  dower, 
owing  by  her  husband  to  the  king,  will  be  found  in 
the  two  books  last  referred  to. 


(a)  1  RoU.  Abr.  684,  pi.  25.  Perk.  sect.  418,  419,  420.  Fits. 
N.  B.  149,  M.  4  Rep.  122,  and  Gilb.  <<  Dower,''  424.  (b)  Mundy 
T.  Mundy,  4  Bro.  C.  C.  294.  (c)  Fullwood's  case,  4  Rep. 

64,  b.    Jenk.  36,  pi.  69.  Co.Litt.  38.  (d)  Co.  Litt  81.  Fitz. 

N.  B.  150,  Q.    Gilb.  «  Dower,"  407—41 1 . 
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DowML         Suppose  that  the  husband  being  seised  in  fee  of 

7^^       three  manors,  grant  a  rent  charge  out  of  them.    If 

(^^^^.  one  third  of  each  manor  be  assigned  by  the  heir 

to  the  widow  for  dower,  according  to  the  common 
law,  she  will  enjoy  these  thirds  discharged  from  the 
rent,  for  the  reason  before  mentioned. 
Cf^ra  if  the  But  the  reverse  would  be  the  case  if  she  accept  an 
wereby^n-  assignment  contrary  to  common  right.  Thus,  ii^  in 
sent  and  dif-  the  above  case,  she  had  accepted  an  assignment  of 
the  common  ^^^  ^^  ^he  three  manors  in  lieu  of  dower  in  all  of 
law  rule.  them,  she  would  hold  that  manor  subject  to  one- 
ReiMons.       third  of  the  rent  charge,  or,  according  to  PerkinSf 

two-thirds  of  the  manor  would  remain  liable  to  the 
distress  of  the  grantee  (a) ;  because  the  law  carries 
back  the  title  of  the  widow  to  the  husband's  first 
seisin,  in  instances  only  where  dower  is  accepted  and 
assigned  according  to  its  own  form  and  rule ;  but 
when  a  different  form  and  rule  are  adopted  by  the 
consent  of  the  widow,  she  claims  in  the  nature  of  a 
purchaser,  so  that  her  estate  commences  from  the 
assignment,  and  without  relation  to  any  antecedent 
period ;  for  which  reason  she  takes  it  with  all  the 
incumbrances  affecting  it  in  the  possession  of  her 
husband,  and  it  was  her  own  folly  to  accept  of  such 
an  assignment  (b). 

In  addition  to  the  above  observations  it  may  be 
remarked,  that  the  law  does  not  allow  to  private 
agreements  between  individuals,  such  an  effect  as  to 
prejudice  the  interests  of  a  stranger,  as  is  the  grantee 
of  the  rent  charge  in  the  case  last  mentioned ;  so 
that  his  remedy  extending  over  all  the  manors. 


(«)  Perk.  sect.  330.    5  Edw.  2.  avowry,  206.  (b)  Co. 

Litt  173,  a. 
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prior  to  the  assignment  of  dower,  against  eommon     Dowsn, 
right,  cannot  be  abridged  to  the  remaining  two      "7^^ 
manors  by  the  agreement  between  the  heir  and  widow  ^'^"^^Jj,. 
that  she  should  be  endowed  in  a  manner  not  pre-   -— 
scribed  by  law,   which  is  only  binding  upon  the 
parties  consenting  to  the  arrangement.     In  truth 
the  effect  of  such  assignments  of  dower  is  to  bind 
the  widow  and  heir  on  account  of  their  own  agree- 
ment, and  no  other  persons  interested  in  the  estate. 
This  will  satisfactorily  appear  from  the  cases  which 
will  be  produced. 

Thus,  if  the  husband  being  seised  of  three  manors.  The  propo- 
A,  B,  and  C,  to  which  three  advowsons  are  ap-  fi^^^iJ^T^ 
pendant,  grant  the  next  avoidance  of  the  three  ad-  stances  of 
vowsons  and  dies,  and  then  the  heir  assigns  manor  ^^  p^^s. 
A,  with  the  advowson  appendant  to  it,  to  the  widow 
for  dower,  and  the  widow  agrees  to  and  accepts  such 
assignment,  and  the  church  becomes  vacant,  the 
grantee^  not  the  widow,  will  be  intitled  to  present 
to  it ;  because  the  endowment  not  being  of  common 
right,  the  interest  of  the  grantee  is  not  over-reaphed 
and  defeated  by  it.    And  upon  the  same  principle, 
if  the  husband  had  granted  a  rent  out  of  manor  A, 
which  was  accepted  by  the  widow  in  dower,  this 
manor  would  continue  charged  with  it  after  the 
assignment  (a). 

An  exception  to  this  rule  occurs  when  the  endow-*  Exception 
ment  is  not  made  by  the  heir  in  pais,  but  dower  is  J^^  ^i^^ 
assigned  by  the  sheriff  upon  a  judgment  obtained  by  in  an  irregu* 
the  widow  in  a  writ  of  dower,  in  the  making  of  which  mJ^^iie 
assignment  he  has  not  followed  the  directions  of  the  V  ^ 


(a)  Note  2  to  Co.  Litt.  32,  b.    Perk.  sect.  331. 
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DowxR.     common  law  in  delivering  to  her  seisin  of  one- 
J,  T^V,    third  part  of  each  kind  of  her  husband's  property  to 

Assignment  *  •■      .       /.  t_ 

of,  H»  effects,  which  her  right  of  dower  attached ;  in  this  case  her 

'        acceptance  and  acquiescence  under  the  assignment 

will  not  debar  her  of  any  of  the  privileges  which  she 

would  have  been  intitled  to,  if  her  dower  had  been 

assigned  in  the  form  and  manner  which  the  common 

•   law  requires. 

In  order  to  illustrate  this  exception  from  the  last 
case  of  the  manors  A,  B,  and  C,  and  the  rent  charge 
granted  out  of  them ;  let  us  suppose  the  widow  to 
manifest  her  intention  to  be  endowed  of  common 
right  in  bringing  a  writ  of  dower,  and  to  obtain  the 
usual  judgment,  and  that  the  sheriff,  by  mistake  in 
executing  the  writ  of  seisin,  assigned  to  her  manor 
A  in  lieu  or  satisfaction  of  dower  out  of  it,  and  of 
manors  B  and  C,  instead  of  a  third  part  of  each  manor 
as  he  ought  to  have  done ;  the  widow  will,  notwith* 
standing,  be  intitled  to  hold  manor  A  discharged 
from  the  rent  granted  by  the  husband  out  of  that 
manor.  The  principle  is  this ;  the  assignment  having 
been  made  under  the  authority  of  a  court  of  law,  it 
is  to  be  considered  as  a  legal  and  proper  one  whilst 
it  remains  uncorrected ;  it  therefore  intitles  the 
widow  to  the  same  advantages  as  if  the  assignment 
had  been  made  of  common  right,  one  of  which  is,  the 
possession  and  enjoyment  of  the  manor  discharged 
from  the  rent  (a). 

But  the  following  distinctions  are  to  be  observed  in 
regard  to  the  effect  of  the  assignment  of  dower  at 
common  law  upon  incumbrances  on  the  estate. 


(fl)  1  Roll.  Abr.  684,  pi.  50.    PerL  sect.  S30. 
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If  they  be  made  by  the  husband  upon  lands  ac-     Dowbr. 
quired  by  him  after  the  marriage,  the  endowment    .  7"^^  , 
will  over-reach  such  incumbrances,  and  the  remedies  o/;  tfo  effects. 
of  the  creditors  against  the  third  part  of  the  estate 
assigned  in  dower  will  be  suspended  during  the 
widow's  life.     This  has  been  shown  from  the  cases 
before  stated. 

But  if  the  incumbrances  were  effected  by  the  bus-  Incum- 
band  before  the  marriage,  by  securities  which  did  not  the  husband 
prevent  his  widow's  title  to  dower  of  the  estate,  her  ^^^  ^® 

*  1  A    1      marriaffe  are 

endowment  would  not  suspend  the  rights  of  the  intitledtoa 
creditors  against  the  third  part  of  the  lands  assigned  ^^^^j^^^g 
to  her  in  dower,  because  her  title  having  relation  title  to 
only  to  the  time  when  the  marriage  was  solemnised, 
is  preceded  by  the  securities  of  the  incumbrancers, 
who  are,  therefore,  intitled  to  a  priority;  conse- 
quently she  will  be  liable  to  them  for  the  amounts 
of  their  demands,  to  the  extent  even  of  the  whole  of 
her  dower  (a).    But  it  is  presumed,  that  as  against  But  she  is 
her  husband's  general  estate,  she  is  intitled  to  have  Si^«^„n 
her  dower  exonerated  from  such  incumbrances ;  for  out  of  his  ge- 
since  her  husband's  heir,  or  devisee  of  the  dowable 
estate,  would  be  intitled  to  that  equity,  so,  as  it  is 
conceived,  would  the  widow  also  be. 

If,  however,  the  debts  were  not  of  the  husband's  Contra^  if 
contracting,  as  when  the  estate  descends  to  him  be-  ^^e  mit  of 
fore  the  marriage  charged  or  incumbered,  the  widow  his  contract- 
must  take  her  dower  cum  (mere;  for  his  own  personal  "*' 
properly  is  not  liable  to  answer  for  the  debts  of  other 
persons,  and  consequently  not,  in  the  present  in- 
stance, to  exonerate  the  dowable  estate  from  incum- 
brances so  made  upon  it  (6). 

(s)  See  ante^  sect.  2,  p.  367.    (h)  Vide  mpra^  chap.  4,  p.  144,  et  seq. 
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Dowxiu  It  has  been  noticed  (fl)  that  the  widow  is  intided 
AMiienmeni  *^  ^^^^*  endowment  between  two  seisins  of  her  huft- 
^^iueffecu.  band  of  the  same  estate  at  different  times  during  the 
Conse-  marriage.  If,  then»  she  elect  to  be  endowed  of  the 
quence  of  second  seisin,  it  may  be  very  prejudicial  to.her»  since 
ing  dower  of  ^^  ^1  ^old  her  third  part  of  the  estate,  subject  to 
her  hus-  ^11  the  incumbrances  made  by  her  husband,  up  to 
seisin.  the  period  of  his  second  seisin ;  for  to  that  time  Oiily 

the  assignment  of  her  dower  will  have  relation.    An 
instance  ci  this  is  illustrated  in  the  following  case : 

The  husband,  being  seised  in  fee  of  lands,  granted 

a  rent>charge  out  of  them ;  he  then  made  a  feoffinent 

in  fee,  and  afterwards  took  back  the  estate  in  tail^ 

and  died*    His  widow  recovered  her  dower.    She 

then  made  a  surmise  that  her  husband  ^Sed  seisedf 

and  prayed  a  writ  (which  was  granted)  to  inquire  of 

the  damages.    It  was  adjudged,  that  in  consequence 

of  such  surmise  and  prayer,  the  widow  held  her  third 

part  of  the  estate  subject  to  the  rent-charge,  because 

she  had  elected  her  endowment  under  the  second 

seisin  of  her  husband,  befin^e  which  the  rent  was 

granted  (b). 

After  assign-      The  effect  of  the  assignment  of  dower  completed 

^^  wi-      ^y  *^®  widow's  entry,  is  to  vest  in  her  b,  freehold  for 

dow  s  seisin    her  life  in  a  third  part  of  the  estate ;  consequently  real 

of  the  £ree~  ^  w 

hold  is  com-  actions  ought  to  be  brought  against  her  and  the 
plete.  tenant  of  the  freehold  of  the  other  two-thirds  of  the 

fore^  is  Yne-  l^nds,  when  all  of  them  are  attempted  to  be  recovered. 
cessary  de-    Hence  arises  the  necessity  of  making  her  a  party- 

fendant  in  ,  •/»/*»•  /» 

real  actions,  tenant  to  the  priBctpe  for  sunenng  a  recovery  of  the 
and  a  necCT-  ^hole  estate,  for  if  she  be  omitted,  the  recovery  will 

sary  party  to  ^^  J 

precipe  for ^ 

suffering  a      -— _—     . 

recovery, 

(a)  Svtpra^  sect.  %  p.  384.  {b)  Co.  Litt.  33. 
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be  insufficient  to  bar  the  remainders  limited  of  her    Dowbb. 
third  part  of  the  lands  after  her  decease  (a\  nr-T^  • 

In  consequence  of  the  freehold  acquired  by  the  ure^t,  rigku, 
widow  in  her  estate  in  dower  by  the  means  before  ^^^^I^lr 
mentioned,  she,  or  the  grantee  of  her  interest  is  ihate$iQte. 
capable  of  accepting  a  release  of  the  reversion  in  fee  and  may  ao 
of  her  third  part,  which  estate  will  merge  the  particu-  J^e  of  tfie 
lar  one,  and  vest  in  them  the  absolute  inheritance  (6)*  reversion. 
.  IV.  Considering  the  widow  to  be  in  lawful  pos- 
session of  a  third  part  of  her  husband's  real  estate, 
as  tenant  in  dower,  what  I  shall  next  consider  will 
be  the  nature  of  her  estate,  her  power  over,  and  her 
rights  in  respect  of  it  j  her  title  to  emblements,  and 
to  what  duties  or  services  she  is  liable  in  respect  of 
her  estate. 

1.  The  interest  of  tenant  in  dower  is  an  estate  Widow's 
for  life  J  and,   like  other  tenants  for  life,  she  is  waate^com- 
ainswerable  for  waste  committed  by  herself,  or  by  a  rutted, 
stranger,  whilst  she  continues  tenant  in  dower  (c). 
But  after  she  has  parted  with  her  interest,  and  the 
heir  has  assigned  the  reversion,  she  is  not  liable  for 
waste  committed  by  any  person,  for  the  reasons  men^ 
tioned  in  chapter  upon  curtesy  (ji). 

What,  amongst  other  things,  will  be  considered  as  ^  felling 
waste,  are  pulling  down  houses,  opening  mines  (e\  ' 

cutting  down  trees,  &c.  (/)•  But  it  was  adjudged 
in  Lewis  B(mh?%  case  {g\  that  if  a  house  fell  down 
per  vim  venti  in  the  time  of  tenant  in  dower,  she  had 

a  spedal  property  in  the  timber,  in  order  to  rebuild 

^  ■   '  <  '  II..  — —  I  , 

(a)  Rowe  v.  Power,  2  New  Rep.  1.  (b)  2  Roll*  Abr^  401. 
Co.  Litt.  27S.  (c)  Co.  Litt.  53,  54.  2  Inst  303.  Fitz.  N.  B. 
5Sy  E.  Ibid.  S6,  F.  (d)  P.  34.  (e)  2  P.  WiD.  242.  1  Taunt. 
411.  (/)  For  other  particulars  see  Co.  Litt.  53.         (g)  U 

Rep.  62.    Co.  Litt  54  b. 
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with  it  a  house  like  the  other  for  her  habitation ;  and 
that  if  she  cut  down  a  tree  for  reparation^  she  had 
also  a  special  interest  in  it  for  that  purpose,  but  that 
she  could  not  sell  the  tree;  and  in  Whitfield  v. 
Bewit  (a),  Lord  Macclesfield  appears  to  have  ac- 
knowledged this  distinction,  and  refused  to  allow  a 
tenant  for  life,  for  repairs  done,  any  of  the  proceeds 
from  timber  cut  and  sold  by  him,  observing,  that  it 
was  wrong  to  cut  down  and  sell  tte  timber,  the  sale 
of  it  evincing  the  motive  of  the  cutting  not  to  be  for 
repairs,  but  to  sell. 

The  instances  which  have  been  produced  were  of 
acts  of  voluntary  waste.  But  whether  the  dowress, 
as  tenant  for  life,  is  answerable  for  permissive  waste, 
is  a  question  upon  which  opinions  differ.  By  per- 
missive waste  is  to  be  understood  permission  by  the 
dowress  to  let  the  buildings,  &c.  fall  into  ruins  for 
want  of  repairs.  Although  there  is,  as  I  believe^  no 
case  to  be  found  expressly  decided  upon  this  subject, 
yet  it  is  conceived  that  she  is  answerable  for  this 
species  of  waste,  for  the  following  reasons: — first, 
because  the  heir  has  no  possibility  of  preventing  the 
houses,  &C.  from  being  destroyed  from  the  widow's 
neglect,  if  she  be  not  under  a  legal  obligation  to 
keep  them  at  least  in  the  same  condition  in  which 
she  foiuid  them ;  and  the  injury  to  the  heir  is  the 
same  as  if  she  committed  wilful  waste ;  against  which 
species  of  waste  it  is  well  known  that  the  common 
law  guaranteed  the  heir  by  subjecting  the  widow  to 
a  prohibition,  if  not  to  an  action  of  waste.  It  is,  then, 
but  a  fair  presumption,  that  the  law  which  gives  her 
in  dower  a  third  of  the  estate,  equally  guaranteed 


(a)  2  P.  WOL  240. 
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llie  heir  against  her  permissive  waste,  distinguishing     DbwsR. 
between  this  interest  created  by  the  law,  and  the  ^,y^J^,„. 
interests  of  tenants  for  life,  years,  &c.  which  are  teresty  rfghts^ 
founded  in  contract  among  the  parties,  and  the  ^nrel^c^cf 
lessors,  therefore,  able  to  prevent  permissive  waste  thatesMe^ 
by  express  covenants ;  for  which  reason,  if  they 
omitted  to  do  so,  the  common  law  gave  them  no  re- 
dress for  the  permissive  waste  of  such  tenants  (a). 
But,  secondly,  supposing  that  the  common  law  did 
not  make  the  widow  answerable  for  permissive  waste, 
it  would  seem  that  the  statute  of  Oloucester  {b)  may 
be  so  construed  as  to  make  her  answerable  for  this^ 
kind  of  waste.    It  declares  *'  that  a  man  from  hence- 
forth shall  have  a  writ  of  waste  against  him  that 
holdeth  by  law  of  England  or  otherwise^  for  term  of 
life,  or  for  term  of  years,  or  a  woman  in  dower.'' 
Although  one  reason  for  the  writ  being  thus  given  • 
might  be  to  remove  the  doubt  which  some  persons 
entertained  as  to  its  lying  against  the  widow ,  at 
common  law  (c),  yet  the  act  makes  no  distinction 
between  voluntary  and  permissive  waste,  but  the 
writ  is  to  go  generally;  and  since  this  is  a  case 
which  calls  for  a  liberal  construction  of  the  sta- 
tute, there  is,  as  it  is  conceived,  no  reason  why  it 
should  not  be  extended  to  permisswe  waste ;  such 
a  construction  having  been  put  upon  it,  and  upon 
the  statute  of  Marlbridge^  in  regard  to  tenants' 
for  life,  &c«  when  their  leases  are  not  made  without  SemhU,  that , 

'A  * 

impeachment  of  waste  (rf).  If,  then,  the  widow^  protected  by 
be  liable  for  permissive  waste,  she  would  be  ^  an-  stat.  of  Ann 
swerabl&to  the  heir  for  the  destruction  of  buildings  bflity  from 

• : ^^  destruction 

(a)  Co.  LitL  53  6.    The  Countess  of  Shrewsbury's  case,  5  Rep.  of  her  house 

IS  h.   ^      (4)6  Edw.  1,  c.  B.         (c)  2  Inst  301.     Bro.  Abr.  ^y^^f' 

«  Waste;*  88.        (rf)  52  Hen.  8,  chap.  28.    2  Black.  Com.  283.    ^®"**"  ^''^' 

VOL.  I.  E  E 
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by  accidental  fire»  unl^a  she  were  protected  by  the 
statute  of  Arm  (a),  which  ^lacts  that  no  action  shall 
be  prosecuted  against  of^  person  in  whose  house  any 
fire  shall  accidentally  begin ;  with  a  proviso  that  the 
act  shall  not  defeat  any  agreement  between  landlord 
and  tenant.  This  act  being  remedial  and  the  lan- 
guage so  general,  it  is  conceived  that  it  would  in* 
elude  the  widow  tenant  in  dower  in  its  indemnity. 

In  order  to  prevent  a  commission  of  waste  by  the 
dowress»  a  Court  of  Equity  will  restrain  her  fay 
injunction  from  so  doing,  when  she  has  ^own  an 
intention  to  commit  it  (&)• 

The  person  intitled  to  the  writ  of  waste  is  he  who 
has  the  inheritance  in  remaind&r  <m:  reversion  imme- 
diately expectant  upon  the  estate  for  life,  whether 
it  be  the  heir  or  his  asa^ee»  or  am  assignee  of  the 
husband  during  his  life. 

Suppose^  then*  widow  tenant  in  dower  to  grant 
her  estate  to  a  stranger,  and  the  heir  to  convey  the 
reversion  in  fee  to  B9  that  the  tenant  attorns,  and 
the  grantee  of  the  widow  commits  waste ;'  it  seems 
that  the  assignee  of  the  reversioner  may  have  an 
action  of  waste  against  the  grantee  of  the  widow  (c)l 

The  widow  or  her  grantee  holds  one-third  of  the 
estate  of  the  inheritance.  The  writ  of  wa3te^  there* 
fore,  lays  the  injury  as  committed  to  the  disherison 
of  the  person  intitled  to  such  inheritance,  and  it 
would  be  erroneous  to  omit  it.  Hie  form  of  the  writ 
is  shown  upon  the  following  case : — 

A9  the  husband,  seised  in  fee  of  lands,  dies,  and  Ins 
heir  enfeofis  a  stranger  in  fee^  who  assigns  dower  to 


(a)  6  Ann,  c  81,  ss.  6  and  7.        (i>  Whitfield  ▼.  Bewitt,  S  P. 
WilL  240.        (c)  Rte.  N,  B.  56,  F. 


Sect*  40      inker  HusbofuPs  real  Estates.  419 

^^8  widow»  and  then  she  commits  waste.  Thewtitof    Dowsn. 
waste  to  be  brought  by  the  feoffee  must  state,  that  nr^^JjT^  . 
the  widow  held  the  lands  ipi  dower  of  the  gift  of  her  teretif  righ^, 
husband  by  the  assignment  of  the  stranger,  of  whom  inrm^of 
she  held  in  dower,  of  the  assignment  which  the  heir  thai  estate, 
made  to  the  stranger,  to  the  disherison  of  him  who  But  that  writ 
brought  the  writ  (a).    This  writ,  however,  has  almost  p^eded  *by 
&llen  into  disuse,  being  succeeded  by  an  action  on  an  action  on 

•I  •      <!  /•  the  case  in 

the  case  m  the  nature  of  waste.  the  nature  of 

The  widow  having  only  a  freehold  interest  in  the  ^■«^- 
third  part  of  her  husband's  freehold  estates,  cannot  ^^"[If H?'® 

*  '  upon  wi- 

legally  dispose  of  it  for  a  longer  period.  The  more  dow's  aliena- 
effectually  to  prevent  such  dispositions,  and  to  fad-  ^^^^  dwcw' 
Ktate  the  remedies  of  the  persons  iniured  by  them,  it  ▼eyances  for 

a  longer  pe- 

is  provided  by  the  statute  of  Gloucester  (b)^  that  upon  riod  than  her 
the  alienations  of  tenants  in  dower,  in  fee,  or  for  the  ^^* 
life  of  the  lessee,  they  shall  forfeit  their  estates,  and  g^atutes 
the  hdr  be  intitled  to  a  writ  of  entry.    And  by  two 
subsequent  statutes  passed  in  the  reigns  of  Henry  the 
seventh  and  Henry  the  eighth  (xr),  it  is  further  pro* 
vided,  that  no  feoffinenty  fine,  recovery  or  warranty 
by  t^ant  in  dower^  or,  as  expressed,  having  an  estate 
in  dower,  shall  operate  as  a  disfcontinuance  of  her 
estate,  or  take  away  the  entry  of  the  heir  or  personr 
in  reversion.   But  as  the  effects  of  these  statutes  are 
reserved  for  particular  eons&deration  ki  the  twelfth 
chapter  of  this  treatise,  the  reader  is  requested  to 
refer  to  that  chiq^t^r.  But  she  will 

The  conveyances  which  create  a  forfeiture  of  the  j^f^.^'^^'^S^^^^ 
i^eidoVs  estate  for  life,  are  such  as  from  their  natures  tempting  to 
pass  a  greater  interest  than  that  to  which  she  is  in-  ^!^™CTlaw. 

-«.«_«« ft*l  estate 

under  mo- 

(«)  Rtz.  N.  B.  55,  G.         (4)  6  Edw.  1,  c  7.        (c)  II  Hen.  deraconvey- 

ances* 
7,  c  20.    32  Hen.  8,  c  36,  8.  2. 
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DowsR.'  titledy  such  as  fines  and  feoffinents,  so  that  if  she 
J*^.  purport  to  grant  a  fee  simple  by  lease  and  release,  or 
terest,  rights,  bargain  and  sale  (which  are  allowed  to  pass  no  larger 
^n'^ ^^^^^*of  ^^^^^^  ^^^^  y^h^i  the  person  conveying  actually  has), 
that  estate,  she  will  incur  no  forfeiture  (a).  If,  however,  the 
T  T.      widow  make  a  lease  with  livery  for  the  life  of  the 

Lease  with  •' 

livery  for  the  lessee,  that  will  forfeit  her  dower,  because  by  the 
iLs^see  a  for-  livery  a  greater  estate  passed  than  she  had  to  grant, 
feiture.         viz.  an  estate  during  the  life  of  the  lessee,  which  may 

continue  longer  than  her  own  (i). 
But  she  may      She  may,-  however,  grant  leases  of,  or  otherwise 
years,  incumber  her  estate  in  dower  to  the  extent  of  her 

life-interest ;  so  that  if  she  demise  it  for  years,  re- 
serving a  rent,  it  will  be  good,  and  if  she  die,  and 
rents  be  in  arrear,  her  executor  or  administrator  will 
be  intitled  to  them  (c). 
Her  power  It  was  adjudged  in  Brown^s  case  (d),  that  every 
copyfolds.     person  having  a  lawful  estate  m  I  manor,  including 

a  tenant  in  dower,  may  regrant  copyholds  at  the 
ancient  rents,  customs,' and  services,  which  shall  bind 
the  owner  of  the  inheritance.  The  reason  is,  that 
the  widow  is  lady  of  the  manor  for  the  time,  and  but 
an  instrument,  and  passes  no  interest,  the  copy- 
holder's estate  being  derived  under  the  custom.  I^ 
therefore,  the  widow  have  one  manor  assigned 'for 
dower,  then,  although  she  have  an  interest  in  it  for 
life  only,  yet  being  sole  lady  of  such  manor,  she  may 
regrant  copyholds  which  are  holden  of  it,  the  law 
enabling  her  to  do  so  for  the  benefit  of  the  copy- 
holders; and  it  is  presumed  that  she  may  equally 
do  so  of  the  lands  lying  within  her  part  of  the  manor, 

(a)  See  ante,  p.  82.        (J)  Co.  Litt.  252.        (c)  Bro.  "  Leases," 
pi.  19.        (rf)  4  Rep.  23  6. 
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wh^n  one-third  of  it  only  is  aa^igned  to  her  in     Dowba. 

-   Previously  to  the  statute  of  32  Henry  the  eighth,  teresti  rights, 
chapter  34,  advantage  of  a  clause  of  re-entry  for  the  ^nrS^^^of 
breach  of  a  condition  contained  in  a  lease,  could  only  that  estate. 
be  taken  by  the  lessor,  his  heirs,  executors,  or  admi-  yfi^^^  ^j^^ 
nistrators ;  the  lessor  being  a  party  and  prix^  to  the  dowress  may 
contract^  and  the  other  persons  legally  representing  enteHfbr  Uie 
him  being  privies  in  rig  fit.  .If,  then,  this  privity  had  breach  of  a 
been  destroyed,,  as  by  an  assignment  of  the  reversion, 
the  assignee  could  not  enter  for  a  breach  of  the  con- 
dition ;  the  reason  of  which  distinction  the  reader 
will  find  in  Littleton  (a). 

But  the  above  statute  only  alters  the  common  law 
in  favour  of  assignees  or  grantees,  leaving  the  com- 
mon law  to  operate  upon  estates  created  by  act  of 
law(i). 

Suppose,  then,  the  husband  to  have  granted,  pre- 
viously to  his  marriage,  a  term  of  years  of  the  dowable 
estate,  with  a  clause  of  re-entry  in  the  lease,  if  the 
lessee  committed  waste,  and  that  after  the  husband's 
death  and  the  endowment  of  his  widow,  the  lessee 
broke  the  condition ;  the  widow  cannot  enter  to 
determine  the  lease,  because  her  estate  being  the 
creature  of  law,  there  is  no  privity  between  her,  or 
the  lessor,  or  his  lessee. 

But  if  no  clause  of  re-entry  be  inserted  in  such  a 
lease,  and  .it  is  declared  that  upon  waste  committed 
by  the  lessee,  the  lease  shall  determine  and  be  void, 
then  the  widow  may  enter,  because  the  lease  is 
not  merely  voidable  upon  entry,   as  in  the  case 


(a)  Litt.  sect.  347.  (b)  Co.  Litt.  215  6. 
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Dtfwm.     first  supposed,  but  it  is  ipso  facto  void  without  any 

toemble-  2.  With  respect  to  the  widow's  title  to  emble- 

-     '  ments,  her  right  to  them  is  indisputable,  since  by 

Widow  inti-  ^^  Statute  of  Mertofi  (&)»  tenant  in  dower  is  em- 
h\^ ^ ^  powered  to  dispose  of  the  com  growing  upon  her 
andmaydis-  estate  at  the  period  of  her  death;  that  act  having 
pose  of  them,  jj^^^  passed  to  remove  the  doubt  which  previously 

existed  upon  the  subject.  That  doubt  was  founded 
upon  this  reasoning,  that  the  widow  being  intitled  to 
an  assignment  of  dower  immediately  after  her  hus- 
band's death,  and  having  had  the  benefit  of  the  com 
then  growing  upon  the  third  part  of  the  lands  assigned 
to  her,  if  any  there  then  happened  to  be,  it  was 
thought  the  advantages  received  by  her  at  the  com- 
mencement of  her  estate,  should  be  a  satisfaction  of 
those  of  the  same  kind  which  she  would  otherwise 
have  been  intitled  to  when  her  estate  expired.  This 
peculiarity  attending  the  widow's  estate  distinguished 
it  from  that  of  other  tenants  for  life  who  are  intitled 
to  emblements ;  and  to  settle  the  law  in  this  matter 
was  the  object  of  the  above  statute.  This  act  places 
the  widow  in  the  same  situation,  with  respect  to  em- 
blements, as  a  tenant  for  life.  Her  power  of  dispo* 
Of  what  they  sition  under  the  statute,  therefore,  does  not  merdy 

extend  to  com  growing  at  the  time  of  her  death,  but 


to  roots  planted,  and  to  other  annual  and 

profits,  such  as  hemp  and  flax,  and  hops,  although 

•   ff^^^^S  ^P^"  ancient  roots,  and  to  other  things 

tion,  her     '  which  are  yearly  produced  by  the  industry  of  man  (c). 

executor  or    jf  gh^  ^^^it  iq  dispose  of  them,  they  will  bekmec  ta 

admmistra-  ^  ^         j  r> 

tor  will  be      

intitled  to 

them,  (^)  Gamock  y.  Cliffs,  1  Leon.  60,  61.         {h)  20  Hen.  3,  c.  2. 

(c)  Co.  Litt.  55.    1  RoU.  Abr.  728.    Cro.  Car.  515.  Keilw.  125. 
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her  executor  or  administratori  who  may  retain  pofr-     Dowm. 
session  of  the  lands  until  the  com,  &c.  can  be  reason^  .,r.T^  . . 
ably  earned  away  (a).  <o  emUe^ 

It  follows,  from  tenant  in  dower  being  in  the  same  ^^^^* 
situation  as  a  tenant  for  life,  in  regard  to  emblements,  ^ i^STtiS 
that  the  same  principles  will  regulate  her  right  to  the  corn,  &c. 
them  as  are  applicable  to  other  tenants  for  life.  ^  "»«>*«1* 
The  fundamental  reason  for  admitting  such  right  is 
to  encourage  husbandry,  by  allowing  the  tenants  a 
full  compensation  for  their  labour  and  expense  in 
tilling,  manuring,  and  sowing  the  lands,  and  this 
principle  is  the  basis  of  the  following  cases : 

If  there  be  two  tenants  in  common  in  fee  of  Instances  of 
lands,  and  the  one  marries  and  dies,  and  his  widow^  to  embie^^^ 
after  endowment,  and  the  surviving  tenant  in  conK  ments. 
mon  sow  the  lands,  and  she  dies  before  the  com  is 
catj  her  executor  or  administrator  will  be  intitled 
to  the  com  in  common  with  the  other  tenant  (tl). 

So  also,  if  the  widow,  after  assignment  of  dower, 
sow  the  lands  and  marries,  and  her  second  husband, 
after  appointing  executors,  dies  before  the  cr<^  is 
severed,  his  surviving  widow  will  be  intitled  to  it. 
But  the  executor,  and  not  the  widow,  would  have 
been  intitled  to  the  crop  if  it  bad  been  sown  by  the 
husband,  because  he  Waft  at  the  expense  of  sawing 
it(c). 

£•  The  duties  or  services  to  which  the  widow  is 
liable  in  reispect  of  her  dower,  are  founded  upon  her 
title  to  the  estate*    Her  interest,  as  we  have  seen,  _. , 
is  a  continuation  of  her  husband's  seisin ;  she  is  con-  liable  to  one- 
sequently  liable,  as  standing  in  his  place,  ttf  one-  aJies^o 

.  ^^^  which  estate 

is  subject. 
(a)  Keihr.  ]£5.  pL  84.         (i)  Perk.  sect.  523.         (c)  Perk. 

sect.  5S2.    Co.  litU  55  b. 
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DowBs.     ihird  of  all  the  duties  and  services  to  which  the 
•,         estate  was  subject  in  his  possession,  and  for  which 
duties,  8fc.  in  one-third  she  is  answerable  to  the  person  intitled  to 
respect  oftt.  ^^^  reversion  of  the  property  (a). 

IiMtance^  in  ,  An  instance  of  this  attendancy  of  the  widow  upon 
served  upon  *^^  reversion  for  one-third  of  the  services  has. been 
an  estate  tail  before  noticed  (b)y  in  the  case  of  a  rent  reserved 
by  the  hus-  upon  an  estate  tail  granted  to  the  husband,  which 
^*df  ^t^^**^  expired  at  his  death  without  leaving  issue  j  there 
issue.  the  widow  being  dowable  of  the  estate  tail  notwith- 

standing its  determination,  the  law  decided  that,  in 
respect  of  one-third  of  the  estate  assigned  to  the 
\       widow  for  her  dower,  she  should  be  attendant  upon 
and  pay  to  the  donor  one-third  of  the  rent  originally 
reserved  (c). 
So  also  she        Upon  the  principle  applicable  to  these  cases,  if 
™ibute^one-   ^^^  estate  be  subject  to  a  mortgage  for  a  term  of 
third  of  the    years  granted  before  the  husband  became  intitled  to 
a  mortgage    it,  his  widow  will  be  obliged  to  keep  down-  one-third 
debt.  ^f  ii^Q  interest,  as  it  has  been  noticed  (d). 

The  liability  of  the  widow  to  contribution  for  part 
of  the  duties  reserved  out  of  the  dowable  estate  is, 
as  before  observed,  founded  in  justice ;  on  the  prin- 
ciple that  the  owner  of  two-thirds  of  the  estate  should 
not  be  obliged  to  pay  over  the  whole  of  such  reser- 
vation, but  that  the  proprietor  of  the  other  <  third 
should  contribute  pro  rata.  It  is  also  equal  justice, 
that  if  the  heir  or  his  grantee  become  discharged  of 
the  render  or  duty,  it  should  operate  in  favour  of  the 
widow. 
Release  by        Accordingly,  if  the  husband's  estate  upon  its 

the  donor  or 

reversioner 

of  the  ser-  ^^^  g  j^^p  ^35^    p^^j^  ^^^  424.^  5^  y^        ^^^  g^^^^  p^^^  ^^^ 

(c)  Co.Litt.  241.     Perk.  sect.  431.  (d)  Supra,.  ^.36S. 


Sect.  5.  J     in  her  Husband' i  real  Estates.  ^ 

creation  were  subject  to  a  rent,  and  the  reversioner     Dowbr. 
or  donor  of  the  estate,  or  the  person  to  whom  it  is  ^    .^  ^ 
payable,  release  the  whole  ot  part  of  it  to  the  heir,  atla'w', 
the  widow  will  also  hold  her  dower  discharged  from  vices  to  the 
it,  a  third  of  which  she  was  previously  liable  to  pay  ^^JJ^r^  ^ 
to  the  heir  (a).  widow's  be- 

npfif 

When  the  reservation  or  duty  is  entire  and  indivi-  ^^^  ^^  ^£. 
Bible,  and  to  be  rendered  annually,  as  of  a  horse,  the  'Sow  is  to 
widow^s  attendancy  upon  the  heir  in  respect  of  it,  will  the  heir  her 
be  not  of  the  third  part  of  the  value  of  the  horse  ^^>  ^^^° 

*  the  service 

yearly,  but  a  horse  every  third  year,  by  which  ar-  is  entire, 
rangement  the  law  prevents  disputes  betweeti  her 
and  the  heir^  If,  however,  the  reservation  had  been 
an  annual  render  of  a  horse  of  the  value  of  £44), 
then  the  widow  would  be  attendant  upon  the  heir 
yearly  for  one-third  part  of  that  sum  (b). 

V.  The  widow's  title  to  dower,  and  the  manner 
in  which  her  dower  is  to  be  assigned,  having  been 
shown  in  the  preceding  sections ;  her  remedy  for  the 
recovery  of  it  is  the  next  subject  which  naturally  » 
presents  itself  for  consideration.  Her  redress  is 
either  in  a  Court  of  common  law  or  in  a  Court  of 
equity,  each  of  which  jurisdictions  will  be  considered 
separately. 

1.  When  dower  is  refused  to  be  assigned  to  the 
widow,  she  may  sue  out  a  writ  of  dower  tmde  nihil 
habetj  which  lies  against  the  person  only  who  has  the 
freehold,  and  who  ought  to  have  assigned  to  her 
dower  without  compulsion.    The  process  is  by  sum- 


'     (a)  Ca  Litt.  241.  Perk.  sect.  4S0.  Bro.  «  Tenures,"  fo.  252  & 
pi.  SS>  82.  (h)  Perk.  sect.  484.    The  reader  will  find  a 

▼ariety  of  ancient  learning  upon  thi3  subject,  in  the  author  referred 
to,  between  sections  424,  and  4S5. 
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Down,  mons^  grand  cape  and  pe&t  tape^  in  the  Court  of 
^^^jj^V.  Common  Pleas ;  and  if  the  lands  lie  in  London^  the 
a*  lain.         writ  of  dower  is  directed  to  the  Lord  Mayor  and 

Sheriffi  (a). 


Proceedings      In  the  wiBcipe  fOT  this  writ,  when  the  widow  is 

III  A  Wnt  €n 

dower.         fi^t  named  she  ought  to  he  described  as  having  been 

the  ivffe  of  her  late  husband ;  for  in  a  case  where 

Pk-aecipe,  &c.  this  was  omitted  in  the  writ,  and  the  sheriff  was 

ordered  by  it  to  conunand  the  tenant  ^^  to  render  to 
C  her  reasonable  dower  out  of  the  freehold  which 
was  of  D  late  her  husband,'*  the  Court  abated  the 
writ)  because  in  the  beginning  of  it  C  wasnot  mai* 
tioned  to  have  been  the  wife  of  i>,  which  was  the 
very  character  in  and  xxpoa  which  C%  title  to  dower 
was  founded  (b). 

Summons.         The  next  proceeding  ia  a  sunrniorts  to  the  tenant  to 

render  the  dower,  which  must  be  served  upon  the 
land  (c)«    Hiat  being  done,  the  summons  is  required 

Ph>clama-     by  the  act  of  EUzahelh  (d)  to  be  proclaimed  fourteen 

^^^  days  at  least  before  its  return,  upon  a  Sunday  imme- 

diately  after  divine  service  and  a  sermon,  if  any,  or 
immediately  after  divine  service,  at  or  near  the  more 
usual  door  of  the  church  or  chapel  of  the  tewn  or 
parish  where  the  lands  are  situated  upon  which  the 
summans  was  made*  The  statute  further  requires 
the  proclamation  to  be  returned  with  the  names  cf 
the  sumracners,  and  it  declares  that  until  a  summona 
shall  have  been  so  proclaimed,  no  grand  cape  shaH 
issue,  but  summons  after  summons  tUl  one  duly  pro- 
claimed shall  have  been  made  and  returned* 

^)  Fitz«  N.  &  148.       (»)  FiiUifon  v.  Harrii,  Cro.  Jac«  $X% 
(c)  AUen  v.  Walter,  Hob.  ISS.       (d)  SI  Elis.  c  3,  socft.  8. 
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The  prodamatioii  is  to  be  made  at  the  door  of    Oowxa. 
the  parish  church;  the  act  requiring  this  must  be  jj^«f«j6|.^ 
literally  complied  with,  although  the  church  or  at  lam. 
chapel  be  not  in  the  county  where  the  lands  lie  (a).    """""* 
But  if  the  lands  be  situate  in  different  parishes  or 
townships,  the  proclamation  of  the  summons  at  the 
door  of  one  church  or  chapel  where  part  only  of  the 
lands  lie  has  been  held  to  be  sufficient  (V). 

The  writ,  &c«  being  returned,  the  tenant  may  cast  EBsoin* 
an  essoin^  i.  e.  an  excuse  for  his  non-appearance  at 
the  return  of  the  writ :  that  is  a  dilatory  proceedings 
and  therefore  discountenanced.  The  essoin  will  be 
of  no  avail  if  he  be  seen  in  Court,  ot  if  the  entry  of 
it  witii  the  clerk  of  the  essoins  appear  to  have  been 
made  for  him  by  an  attorney  (c);  and  if  the  essoin 
be  not  cast  at  the  proper  time,  the  demandant  may 
enter  a  ne  redpiatur. 

The  essoin  being  legally  cast,  then  in  order  to 
prevent  the  tenant  from  signing  a  non  pros  after  the 
service  of  a  rule  by  him  of  his  intention  to  do  so^ 
the  demandant  should  adjourn  the  essoin,  which,  by  Adjourn- 
statute  (rf),  is  to  the  fourth  return  next  after  that  oi  ™^** 
the  writ  of  dower  both  inclusive. 

The  next  proceeding  in  default  of  the  tenant^s  Grand  cape 
appearance  is  the  issuing  of  the  grand  cape  by  the  ^,^^^ 
demandant,  a  term  borrowed  from  the  wm'd  cape  in 
the  beginning  of  the  writ.  It  directs  the  sheriff  to 
take  into  his  possession,  by  the  view  of  an  inquestf 
a  third  of  the  lands,  for  the  tenant^s  default,  and 
then  to  summon  the  tenant  to  appear  in  Court  at 


(a)  Cro.  EBz.  473.       (A)  Hannaiiv.  Mmmid,  Noj,82»  Altatt 
V.  Walter,  Hob.  133.  (c)  Amon  v.  JeffeiMMi,  2  Witk  VS^ 

{d)  9^  Geo.  IL  c.  48,  sect  8. 
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Wesbfrimter  to  account  for  his  prior  non-appekr- 
aiices.  If  the  sherijQT  make  no  return  to  that  writ, 
then  an  alias  grand  cape  issues  j  and  should  the 
tenant  still  refuse  to  appear,  the  demandant  may 
obtain  final  judgment,  and  an  award  of  seisin. 

The  demandant,  however,  may  waive  her  advan- 
tage, and  accept  an  appearance  of  the  tenant  upon 
the  grand  loape  (a).  Which  circumstance  introduces 
the  consideration  of  the  proceedings  in  a  writ  of 
dower,  when  there  is  no  default  of  appearance  in  the 
tenant. 

We  shall  suppose  then,  the  tenant  to  appear  at 
the  return  of  the  writ  of  dower.  The  demandant 
must  afterwards  count  or  declare,  by  which  she  ought 
to  demand  a  third  part  of  the  whole  of  what  she  is 
dowable  (11).  The  count  being  filed,  if  the  tenant 
claim  the  lands  under  the  alienation  of  the  husband^ 
he  was  intitled,  as  it  would  seem,  to  pray  a  view^  in 
case  such  proceeding  was  really  necessary,  as  if  he 
were  ignorant  of  the  particular  lands  in  his  pos- 
session which  were  liable  to  the  widow's  demand, 
otherwise  not  j  for  if  it  appeared  that  he  was  ac- 
quainted with  that  circumstance,  then  the.  Court 
would  not  accede  to  his  prayer  of  a  viea>^  the  request 
being  merely  for  delay,  which  is  not  allowable  in 
such  •  an  action  (c).  But  the  statute  of  Westminster 
the  second  ((/)>  proceeding  upon  the  above .  distinc- 
tion, deprives  him  of  a  vieWy  by  declaring  that,  "in 
a  writ  of  dOwer  where  the  dower  in  demand  is  of 


(a)  1  Salk.  217.  (i)  S  Lev.  169.  {c)  Upon  this  subject 
see  the  cases  of  Astmal  ▼•^Astmaly  2>'Ley.  117.  Davis  v.  Lees, 
IVilles'  Rep.  344—^47.  Herbert  v.  Vernon,  Dyer,  179  a,  pK  41, 
and  Whelpdale  v.  Whelpdaie,  S  Lev.  169.        (<Q  IS  Edw.  I.  c.  4«. 
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land  which  the  husband  aliened  to  the  tenant  or  hi»     Dowra: 
ancestors,  where  the  tenant  oi^ht  hot  iohe  ignorant  fy^^yfyr^^ 
what  land  the  husband  did  alien  to  him  or  his  an-  ^^  ^^^ 
cestors,  although  the  husband  died  not  seised,  yet 
from  henceforth  mew  shall  not  be  granted  to  the 
tenant.'^    The  alienee  of  the  husband  being  thus 
excluded  from  a  view  (a\  and  the  heir  of  the  htis«> 
band  who  died  seised  of  the  lands  being  equally  ex^ 
eluded  at  common  law,  because  the  legal  presump- 
tion is,  that  he  was  acquainted  with  the  estate  which 
descended  to  him  upon  his  ancestor's  death  (^),  a 
case  can  scarcely  happen  of  a  tenant  in  dower  being 
intitled  to  a  view.    If,  however,  he  should  pray  one,^ 
when  he  is  not  intitled  to  have  it,  the  demandant 
must  defeat  it  by  what  is  called  a  counter  pka,  iipon  Counter 
which  issue  maybe  taken,  or  to  which  the  tenant  Z^  '.     * 

proceedings 

may  demur;  and  if  he  adopt  the  latter  mode,  and  inconse- 
judgment  be  given  against  him,  it  will  be  peretnp-  9^®"^^®' 
tory ;  but  if  the  decision  be  in  his  favour,  and  a  view-   ^  ^  * 

granted,  he  will  be  intitled  to  an  essoin,  similar  to  The  question 
that  before  mentioned,  and  the  demandant  must*  ®^^,^!^®"« 

A         1  /»    1         .  /.  1      settled  m 

count  de  novo  after  the  return  of  the  vtew,  or  of  the  tenant's  fa- 
adjournment  of  the  essoin;  which  being  done,  the  ^^^1^^* 
tenant  may  plead  either  in  abatement  of  the  writ,  counted  de 
as  the  demandant's  marriage  during  the  action,  or  ^^^' 
ancient  demesne  (c);  or  in  ^r  of  the  action,  as  ne  plead. 
ungues  seisie  que  dower,  or  a  divorce  a  vinculo  matri-^ 
monii,  &c.  (j£).  • 

If  the  marriage  of  the  widow  with  her  late  bus-*  issue, 
band  be  not  disputed  (e),  and  issue  is  joined  upon  a. 

(a)  Bemes  v.  Rich,  3  Lev.  220.  (b)  2  Inst.  481 .  (c)  1  Roll. 
Abr.  S22>  pi.  20.  Co.  Entr.  17S  b.  (i)  Co.  Litt.  82.  (e)  See 
sujmif  p.  333. 
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fiust  within  the  province  of  a  juty,  upMi  which  the 
demandant's  right  to  dower  is  denied,  the  questicNK 
is  to  be  settled  by  a  jury  in  the  usual  manner;  and 
in  case  the  issue  be  found  for  the  widow,  she  will 
obtain  judgment  for  her  dower,  and  a  writ  of  seisin 
will  be  addressed  to  the  sheriff  to  assign  it»  who 
ought  to  do  so  in  the  manner  mentioned  in  the'third 
section. 

No  imparlance  is  permitted  in  the  above  action  (ii)^ 
nor  is  the  parol  allowed  to  demur  <m  account  of  the 
infancy  of  the  tenant  (&);  because  any  delay  would 
be  prejudicial  to  the  widow,,  who  is  suing  for  the 
recovery  of  her  daily  subsistence. 

The  distiiK^tion  between  the  grand  and  petit  capes 
is  this :  the  ^rmer  never  lies  after  an  appearance 
by  the  tenant  in  dnef ;  the  latter  issues  after  the 
tenant  has  appeared,  and  makes  default  in  any  term 
subsequent  to  his  appearance.  Thus,  if  the  tenant 
appear  to  the  summons,  and  the  plaintiff  make  her 
demand,  and  in  the  same  term  in  whieh  the  tenant 
appeared  he  make  de&ult,  or  nihil  dkit,  the  plaintiff 
ought  to  have  peremptory  judgment  of  seisin,  and  no 
grand  or  petit  cape  is  proper  to  be  is»ied  after  sOich 
defSwItit  J£^  haweves;  either  of  th^si  be  taken  out, 
and  the  plaintiff  finally  obtain  judgmetity  the  tenant 
cannot  reverse  it. fee  the  error;  because  such  dilatoiy 
inroceeding  instead  of  bang  prejudicial  to  him  <^pe- 
rated  to  his  advantage^  and  the  rule  is  generally  laid 
down  by  Fiizberbert  that  no  person  can  reverse  a 
jjudgment  by  writ  of  error  for  mistake  in  the  pro- 
ceedings, unless  he  can  show  that  such  mistake  was 


(ay  Foster  ¥.  Kirkley,  Barnes,  2.        (6)  Supra^  p.  387.  1  RoQ« 
Abr.  137»  pl«  35.    See  also  Gore  v.  Perdue,  Cro.  Eliz.  30^ 
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to  his  prejudice,  for  that  is  the  very  foundation  and     I>owkr» 
expressiau  of  the  writ(a).    But  this  rule  must  be  ^^^  ^ 
a]^lied  to  cases  only  arising  upon  process  in  the  at  lam. 
actions,  i.  e*  to  errors  originating  in  the  mistake  of  a  ~" 

party,  as  in  the  last  case,  and  not  in  the  judicial  act 
of  the  Court ;  for  if  the  Court  pronounce  an  erro* 
neous  judgment,  any  of  the  parties  in  the  cause  is^ 
intitled  to  have  it  reversed  or  corrected  by  a  review 
before  a  Court  of  Error  (&)• 

It  appears  from  the  form  of  the  writ  of  dow^r  If  widow 
tmde  fiihil  habet,  that  it  would  be  inccmsistent  to  ^o^f*^ 
apply  it  to  cases  where  the  widow  had  received  part  ^\^^  «»* 
of  her  dower ;  and  accordingly  we  find  that  in  such  lay  not  at 
instances  she  was  excluded  by  the  commoa  law  from  commonlaw. 
the  writ,  and  was  put  to  her  writ  (^  r^kt  oi  dOwer 
to  recover  the  remainder  (c)^    This  was  mtt  inconve* 
nience  partially  remedied  by  the  statute^  e€  Wesfi^  Statute  of 
fninster  the  first  (rf),  which  provides  that  the  writ  shaH  Y.^^^M^ 
not  abate  upon  the  tenant's  allegation  that  the  widow  remedy.    . 
has  received  part  of  her  dower  from  any  ot^er  per- 
son before  the  writ  was  purchased,  unless  he  esok 
show  that  she  received  such  part  Jrom  himself,  and 
in  the  same  town  or  vill,  previously  to  the  issmng  of 
the  writ.  ^ 

Hence  it  appears,  that  the  tenant  against  whom  Plea  of  part 
the  writ  tmde  nihil  habet  is  brought,  may,  since  the  since  the 
passing  of  the  act,  plead  in  abatement  of  i1^  that  he  •totate. 
had,  prior  to  its  issuing,  endowed  the  widow  in  ^orf  of 
die  lands  in  the  same  town  or  vill  (e).    But  the  plea 
ought  not  only  to  state  that  the  widow  is  seised  of 


(a)  Coke's  Entr.  171.  Flow.  Codl  41.  FEtz.  K  B.  2X  F. 
(»)  8  Rep.  59.  YelY.  107.  2  Stra.  912.  {fy  2  halL  96$. 
(<0  S  Edw.  L  c  49.       (e)  See  2  Inst.  262— d65. 
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TUghUi^theWye  [Chap,  g. 

^art  of  het  dower,  but  also  that  it  was  of  the  tenant's 
oWn  assignment,  because  such  an  assignment  by -a 
strangir  would  not  be  a  good  answer  to  the  writ 
since  the  passing  of  the  above  statute  (a). 

When  dower  was  detained  from  the  widow,  and 
she  obliged  to  bring  a  writ  of  dower,  she  was  by  the 
common  law  intitled  to  the  profits  of  her  third  part 
of  jl^e  lapdd  from  the  time  only  when  she  recovered 
judgment ;  for  the  tenant  was  permitted  to  retaia 
the  profits  of  the  estate  intermediate  the  recovery 
against  him  in  possessory  actional  and  his  entry  into  .. 
possession,  to  enable  him  to  perform  the  feodal  ser- 
vices ;  so  that  in  all  these  actions  (except  in  novel 
disseisin  against  the  disseisors  only  (b)  ),  no  damages 
were  recoverable  by  the  demandants.  This  rule 
being  found  unjust  in  process  of  time,  when  the 
actual  performance  of  the  feodal  duties  began  to  be 
discontinued,  statutes  were  made  giving  damages 
and  costs  in  various  possessory  actions  (c) ;  upon 
one  of  which  occasions  it  was  provided  by  the  statute 
of  Merton  {d)f  that  widows  deforced  of  dower,  in 
lands  of  which  their  husbands  died  seised^  and 
unable  to  recover  the  same  without  plea,  should^ 
upon  such  recovery,  be  intitled  to  damages  against 
the  deforcer,  viz.  the  value  of  their  dower  from  the 
deaths  of  their  husbands  unto  the  day  when,  by 
judgment  of  the  Court,  they  should  have  recovered 
seisin  of  their  dower  (e). 

The  following  remarks  arise  from  the  consideration 
of  the  above  statute.   . 


(a)  9  Vin.  Abr.  275.  pi.  10.  in  marg.       (6)  Stot  6  Edw.  1,  c  1. 
(c)  Marlb.  62.Hen.  S,  c.  16.  6  Edw.  1.  c.  I.  (d)  20  Hen.  3. 

c.  1.  (e)  2  Stra.  972. 
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Firsty  t|iat  the  husband  is  required  to  dk  seised  of    Dowsh. 
tiie  freehold  and  inheritance*  ^•^ 

If,  .then>  he  make  a  feoffinent  to  the  use  of  himself  fnages  and  ' 
for  life,  remainder  to  his  son  in  tail,  and  die  during  ^^^** 


the  continuance  of  the  intail,  his  widow  will  not  be  But  husband 
intitled  to  damages  under  the  statute ;  because  her  ^^^^/'^ 
husband  was  only  actually  seised  of  an  estate  of 
freehold  when  he  died,  viz.  for  his  life,  with  a  rever- 
sion, expectant  upon  the  determination  of  an  estate 
taU  {a). 

But  a  term  for  years  carved  out  of  the  estate  will 
not^  as  it  has  been  before  shown  (^),  prevent  the 
husband's  seisin  of  the  inheritance.  If,  therefore, 
the  lands  of  which  the  widow  is  dowable  be  subject 
to.  a  demise  ,/&r  ^ear^,  created  by  the  husband  pre- 
viously to  the  marriage,  upon  which  a  reni  is  rcr 
served,  his  widow  will  be  intitled  to  recover  a  third 
part  of  the  reversion,  and  a  like  proportion  of  the 
rent  and  damages,  because  the  husband  died  seised 
of  the  freehold  and  inheritance  (c). 

Secondly,  that  the  act  extends  to  copyhold  or  The  act  ex- 
customary  lands  when  the  widow  is  intitled  to  free-  copyholds, 
bench  \  for  a  title  to  the  principal  draws  to  it  all 
incidents,  one  of  which  is  damages  under  the  sta- 
tute (rf)« 

Thirdly,  that  the  statute  extends  to  assignments  ^^^i  ^  3^. 
of  dower  under  decrees  of  Courts  of  equity ;  for  the  siRnments 
passage  in  hord  Coke*^  commentary  upon  the  36th  der  decrees 
section  oi  Littleton^  viz.  "  that  if  the  wife  have  dower  *°  Chancery, 
assigned  to  her  in  Chancery  she  3hall  have  no 
damages,''  is  to  be  understood  as  alluding  to  the  writ 

(a)  Vide  note  4,  to  Co.  Litt.  32,  b.  {h)  Supra,  p.  S67. 

<c)  Co.  Litt  32,  b.        (d)  Shaw  v.  Thompson,  4  Rep.  SO,  b, 
VOL.  L  F  F 
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As  to  du' 

mages  and 
cods. 

But  noty  as 
it  seems,  to 
writs  of  right 
of  dower. 


Widow's 
title  to 
dower,  da- 
mages and 
costs  at  com- 
mon law  and 
under  the 
statutes  of 
Merton  and 
Gloucester, 
when  hus- 
band <&« 
seised* 
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de  dote  asdgnandi  issued  by  that  Courts  and  not  to 
a  decree  of  a  Court  of  equity }  and  the  reason  why 
no  damages  are  recoverable  upon  that  writ  is^  that 
the  widow  is  not  drforced  of  dower  (a). 

Lastly,  it  should  seem  that  the  act  does  not  ex* 
tend  to  a  writ  of  right  of  dower,  because  the  damages 
given  by  the  statute  appear  to  have  reference  to  cases 
where  there  is  no  doubt  of  the  widow's  right,  and 
the  possession  only  is  wrongfully  withheld.  And 
in  writs  of  right  no  damages  are  given,  because  when 
the  right  is  doubtful,  no  injury  can  arise  to  either 
party  until  the  right  be  clearly  and  firmly  ascertained 
and  settled  (b).  In  addition  to  these  damages  the 
widow  is  intitled  to  costs  by  virtue  of  the  statute  of 
Gloucester  (c),  which  gives  costs  in  all  cases  where 
the  party  is  intitled  to  damages. 

Under  the  statutes  of  Merton  and  Gloucester j  and 
of  common  right;,  the  widow's  title  to  dower,  &c« 
stands  thus,: 

She  is  intitled  to  endowment  of  a  third  part  of  the 
freehold  lands  and  tenements  of  which  her  husband 
was  solely  seised,  in  fee  simple  or  fee  tail,  in  fact 
or  in  law,  at  any  time  during  the  marriage. 

If  he  die  seised^ .  and  her  dower  be  detained  from 
her,  she  is  intitled  to  recover  it  in  a  writ  of  dower, 
with  damages^  i.  e.  one-third  of  the  value  of  the  lands 
from  her  husband's  death  until  she  recover  judg- 
ment of  seisin ;  Sdly,  compensation  for  the  loss  that 
she  has  sustained  from  the  detention  of  it;  and, 
3dly,  her  costs. 


<a)  2  Bro.  C.  C.  631 ;  and  for  the  nature  of  the  writ,  see  Fitz. 
N.  B,  263.  C-  (b)  Co.  Litt.  32,  d.  (c)  6  Bdvr.  I.  c  1. 
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Alsoj  if  judgment  be  obtained  upon  the  default  or     Dotob, 
nihil  dicit  of  the  tenant,  and  a  writ  of  inquiry  iswes  ^,  f^^^^ 
to  ascertain  the  damages  given  by  the  statute  of  "«¥«»  ««^ 


costs. 


Mertouj  they  may  be  carried  down  to  the  time  of 
the  inquisition,  supposing  that  the  widow  was  not  mages  oiay 
previously  in  possession  of  her  third  part  of  the  lands  ^®  carried 
under  execution  awarded  upon  such  judgment ;  but  inquisition 
the  jury's  assessment  may  exceed  one4hird  of  the  ?I^  *:3"*  ^ 
value,  since  the  widow  may  have  sustained  damage  and  may  ex^^ 
to  a  greater  extent  in  consequence  of  the  detention  [jjf-^^  ^f  the 
of  her  dower  {a).     If,  however,  the  damages  be  "^^^^^ 
assessed  without  allowances  for  land  tax,  repairs,  or  quisition  will 
chief-rents,  the  assessment  is  erroneous,  and  the  in-  .Ijf  qu^^ed 

....  M  proper  ai- 

quisition  will  be  set  aside;  for,  under  the  words  lowancesbe 
uUra  reprisas  in  the  writ  of  dower,  deductions  of  such  ^^J^^  ^ 
and  the  like  articles  ought  to  have  been  made  (V). 

If,  on  the  other  hand,  the  husband  did  not  die  Widow  not. 
seised,  having  aliened  the  lands,  the  widow  will  not  *"^^®^  ^^ 

'  ^  »  '  mesne  pro- 

be intitled  at  law  to  mesne  profits,  damages,  or  costs,  fits,  d»- 

because  such  a  case  is  not  within  the  provisions  of  J^J^fVhu*- 
the  statutes  of  Merton  and  Gloucester;  and  by  the  band  did  no* 

(Sic  seised* 

common  law,  as  we  have  seen,  she  was  only  intitled 
to  recover  one-third  of  the  lands  and  of  their  value 
from  the  time  she  obtained  judgment  for  her  dowen 

But  if  the  heir  alien  the  lands  after  the  husband's  Contra^  as 
death,  and  the  widow  recover  dower  against  the  ^r'^alie- 
aBenee^  she  will  be  intitled  to  mesne  profits  an4  ^®®' 
damages  against  him  to  be  computed  from  her  hus- 
band's death ;  and  it  will  be  no  excuse  for  him  to 
say,  that  he  has  not  been  in  possession  of  the  premises 


(a)  Wallier  ▼.  NertOe,  1  Le«n.  S6.  2  Stnu  972.  Dobson  ▼.  Dob- 
son,  Ca.  temp.  Hardw.  19.        (^)  Penriee  ▼.  Penrice,  Barnes,  2S4h 

ff2 
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DowsR^     during  the  whole  of  that  period,  because  damages, 

^        including  mesne  profits,  having  been  given  to  the 

mages  and     widow  When  her  husband  died  seised,  she  can  only 

cosu^^_      bring  her  writ  of  dower  against  the  tenant  of  the 

freehold,  which,  in  this  case,  is  the  alienee  of  the 

heir(fl). 
Particulan         The  following  particulars  are  necessary  to  be 
by  a\^£ot  f<>u^d  by  a  jury  when  the  widow  recovers  in  her  suit : 
the  widow.     1st,  that  her  husband  died  seised;  2dly,  the  yearly 

value  of  the  lands  or  tenements ;  ddly,  the  damage? 

which  she  has  sustained  from  the  detention  of  her 
Defects  sup-  dower;  and,  4thly,  her  costs*  Yet  if  any  of  these 
writ  o/in-  requisites  be  imperfectly  found  or  omitted  by  the 
quiry.  jury,  the  defect  may  be  remedied  by  the  award  of 

a  writ  of  inqmry  (&)•     And  if  the  value  de  tempore. 

mortis^  and  the  damage  occasione  detentionis  doOs  be 

mixed  in  the  verdict,  and  not  assessed  separately, 

yet  the  assessment  will  be  good  (c). 
Judemenu        It  appears  from  the  foregoing  observations,  that 
***  d  forda-    ^^  judgment  for  dower  of  a  third  part  of  the  lands 
ma^s  are     by  metes  and  bounds,  being  founded  on  the  common 

independent.  ^^^*  ^^  ^^^  award  of  damages  and  costs  being  made 

in  consequence  of  the  statutes  of  Merton  and  Ghu- 
cester,  are  separate  and  distinct  judgments.  Hence 
an  act  of  the  widow  which  may  deprive  her  of  the 
benefit  of  the  one,  may  not  in  the  least  degree  pre-^ 
judice  her  interest  in  the  other,  as  will  appear  from 
the  following  cases : 
®?,**f^  re-  ^*  then,  a  widow  release  to  the  tenant  damages 
lease  of  da-    occasione  detentiofds  dotis,  it  will  not  bar  her  right 

HonedoHs        — ' ;  ^ 

mesne  pro-     ip)  See  note  4,  lo  Co.  Liu.  82^  i. 
to    • 
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to  the  mesne  profits  (a).    And  upon  the  same  prin-     Down. 
d]de,  the  firat  judgment  of  seisin  in  favour  of  the       --^ 
widow  may  be  confirmed  upon  a  writ  of  error,  before  nmges  and 
the  second  judgment  is  given  for  damages  (6) ;  and  ^^^*' 
this  second  judgment  may  be  reversed  without  pre-  ^^f^^. 
judice  to  the  first,  so  that  the  judgment  intended  may  be  con- 
^y  the  statute  of  Mertm  is  not  the  first  but  the  f  ™^e  t^ 

second  (c).  cond  ia 

From  these  adjudications  it  follows,   that  the  S'^'^"'  ^"^ 
damages  and  costs  given  by  the  statutes  of  Merton 
and  Gloucester  may  be  lost  afler  the  first  judgment 
of  seisin  is  pronounced. 

Suppose,  then,  the  first  judgment  to  be  merely  that  So  abo  the 
the  widow  shall  recover  seisin^  and  which  is  done  ^»?ow  jnay 

^  enjoy  the 

and  executed;  and  the  tenant  dies  before  the  second  benefit  of 
judgment  is  obtained  for  damages  and  costs  under  by^thete-^ 
the  statutes  of  Merton  and  Gloucester;  they  are  gone  p«»^'»  death 

lose  the  ae* 

by  his  death,  and  no  scire  facias  will  lie  against  his  heir  cond. 
to  obtain  a  writ  of  inquiry  of  them,  because  they  are 
considered  a  personal  demand,  and  like  damages  in 
trespass,  if  they  be  not  recovered  during  the  life  of 
the  party,  they  die  with  him  (d). 

Upon  the  same  principle,  if  the  widow,  the  de- 
mandant, had  died  before  execution  of  a  writ  of  in- 
quiry for  damages  and  costs,  her  executor  or  ad- 
ministrator would  not  have  been  intitled  to  a  scire 
facias  for  them  {e).  Yet  an  instance  may  occur  in  Exception 
which  the  tenant's  death  will  not  deprive  the  wife  ^^  ^^® 
jof  her  right  to  damages  and  costs.  mageaand 

coats  are 

.    Thus,  if  her  demand  be  against  two  tenants  of  lost  by  the 

death  of  the 

^  party. 

(a)  Hanrey  v.  Hanrey,  T.  Raynu  S66.  (b)  1  Lev.  38. 

<c)  2  Stra.  971— S.  {d)  Aleway  ▼•  RoberU,  1  SkL  188. 

1  Lev.  38.  {e)  Mordant  v.  Thorold,  1  Salk.  252. 
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SowBR.  the  freehold)  and  she  recover  jtrdgraent  far  het 

*^—  dower,  damagesi  and  costs  against  both  of  them;  if 

^lt^2^  one  of  them  die,  the  survive  will  be  answerable  to 

costs.  the  widow  for  the  whole  of  the  damages  and  costs,  be* 

cause  both  tenants  are  omsidered jwiMrespassers(a}« 
Remedy  by       The  Statute  of  Merton^  in  giving  damages  to  the 

Charles  the  ^dow,  WBS  introdoctive  of  a  new  law;  the  noethod, 

second,  for  therefore,  prescribed  in  it  was  to  be  particularly  ob- 

damages  be*  m,  ^ 

tween  writ     served.    The  act,  as  we  have  seen,  authorises  Courts 

affiman^of  ^^  ^^^  ^^  award  damages  to  the  effectual  judgmaifc 
the  judg-  for  recovery  of  seisin  ia  the  Court  where  the  writ  of 
^^ '  dower  is  brought*   Hence,  if  the  tnunt  issued  a  wiit 

of.  error  upon  a  judgment  obtained  against  him  for 
dower,  damages,  and  coats,  the  Couit  of  error  could 
not  imder  the  act  give  additional  damages  from  the 
writ  of  error  to  the  affinnance  of  the  judgment.  To 
remedy  this  inconvenience  the  legislature  interposed, 
and  by  an  act  passed  in  the  reign  of  Charles  the 
second  (6),  it  is  declared,  that  in  writs  of  error  to 
be  brought  upon  any  judgment  after  verdkt,  or  in 
any  action  of  qectment,  no  execution  shall  be  stayed 
unless  the  plaintiff  in  error  become  bound  to  pay 
such  damages  and  costs  as  shall  be  awarded,  in  case 
the  judgment  be  confirmed,  or  the  plaintiff  discon* 
tinue  or  be  nonsuited ;  and  that  the  Court  below^ 
upon  affirmance  of  such  judgment,  &c..  shall  issue  a 
writ  of  inquiry,  to  ascertain  the  mesne  profits  and. 
damages  by  waste  after  the  first  judgment,  and  upoa 
the  return  of  the  writ,  shall  give  judgment  and  award 
The  statute  execution  for  them,  and  also  for  the  costs  of  the  suit. 
pluntiff  m  Since  the  passing  of  the  above  statute,  the  plaintiff 

error  to  

enter  into  a 

recogni-  (^x  ^^^^^  ^^  ^^^  2  Stra-  971.    Ca,  temp.  Hardir.  50.  S.  C. 

(b)  16  and  17  Car.  2,  c.  8,  ss.  3  and  4. 
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in  earn  eatears  into  a  recbgnizaQce^  with  sureties,  to  P^^»»' 
answer  in  damiiges  and  costs :  and  if  the  judgment  as  to  da-^ 
be  affirmed,  the  defendant  may  recover  his  costs  ^"  ^^ 

aingly  by  an  action  upon  the  recognizance ;  and  he    — '- 

may  at  the  same  time  have  a  writ  of  inquiry  to  ascer-  Upon  which 

the  C#8t8 

tatn  the  mesne  profits,  and  the  Court  will  not  stay  may  be  re^ 
the  procee^ngs  for  recovery  of  the  costs,  till  the  covered  by 
costs  and  mesne  profits  are  ascertained  and  paid  (a). 
The  ncogmwace  required  by  the  act  may  have  ^^^^  ^  '^ 

o  *  •'  "^  cognisance 

the  effect  of  rendmi^  persons  liable  to  the  widow  in  regard  to 
for  damages  aod  coats,  i^mhi  whom  she  would  other-  ^p^es^ 
wise  have  no  chum.   An  instance  of  this  occurred  in  the  writ  of 
i&n<  v/Aiim/ (6),  before  referred  to. 

In  that  case  the  widow  obtained  judgment  for  her 
dower,  with  damages  and  costs,  against  two  tenants 
of  the  freehold  who  brought  a  writ  of  error ;  and 
whilst  the  writ  was  pending,  one  of  them  died.  The 
writ  having  abated  by  tlmt  events  the  heir  of  the 
deceased,  and  the  survivii^  temmt,  joined  in  a  new 
writ  of  error,  and  both  of  them  entered  into  the  usual 
recognizance  to  pay  damages  and  costs,  if  the  judg- 
ment should  be  confirmed,  which  finally  happened. 
This  undertaking  of  the  heir  was  held  to  subject  him, 
equally  with  the  surviving  tenant,  to  the  damages 
and  csosts,  which  circumstance,  with  others,  vitiated 
the  judgment  in  error,  that  charged  the  surviving 
tenant  singfy  with  the  payment  of  those  costs  and 
damages* 

Having  briefly  traced  the  proceedings  under  the 
writ  of  dower  tmde  nihil  habetf  I  shall  conclude  this 
subject,  after  a  few  remarks  upon  the  usual  modes  of 


•«• 


(a)  Doe  V.  Roach,  Ca.  Temp.  Hardw.  373.         {b)  Ca.  temp. 
Hardw.  50.  2  Stra.  d71,  S.  C. 
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DowKR.     dcsfence  which  are  made  to  the  widow's  title  to  mesne 
.  7^       profits,  damages,  and  costs,  by  the  pleas  of  tout  temps 
mages  and    p^^  and  detainment  of  charters. 
^*^*'  When  the  husband  dies  seised,  his  heir  succeeds  to 

Neceaeary  at  his  estate  by  legal  right ;  so  that  his  entiy  and  enjoy- 
widow  ment  of  it  being  under  a  lawful  title,  he  does  no 

slwuld  make  ^^^rong  in  retaining  the  possesion  of  the  whole,  until 
dower,  to      he  be  demanded  by  the  widow  to  assign  and  deliver 

SSJ^^&a  "P  *^  ^^^  *  *^^  P*^  ^^^*  ^^^  ^^^  **^^®^-    I^^viously 

to  such  demand,  the  widow's  title  to  damages  under 

the  statute  of  Mertan  is  defective,  for  it  only  gives 
them  to  such  widows  who  cannot  obtain  their  dower 
sine  placitOf  i.  e*  without  suit,  after  a  prior  demand* 
Lard  Coke,  therefore,  recommends  the  widow  to 
demand  her  dower  before  good  testimony  as  soon 
after  her  husband's  death  as  she  is  able  (a),  in  order 
to  obviate  all  doubt  as  to  her  title  to  recover  damages 
If  she  omit  ^^^  costs.  If,  howcver,  the  widow  have  made  no 
to  do  so  be-   demand  of  dower  prior  to  the  suinir  out  of  her  writ 

fore  suing  n 

writ  of         of  dower,  the  heir  may  plead  totU  temps  pris^  and 

Sma?^  P^^y  ***  ^^^  °**y  »^*  ^»v^  damages ;  and  if  the  plea 
plead  ttna  be  true,  the  widow  will  lose  the  mesne  profits  and 
temps  pnsy     damages  from  the  death  of  her  husband  to  the  own- 

mencement  of  the  suit,  from  which  latter  period  to 

the  execution  of  the  writ  of  inquiry  she  will  be  in* 

titled  to  them  (h).     But  if  she  have  demanded  her 

dower,  then  she  ought  to  reply  to  the  plea,  stating 

that  fact,  and  putting  the  question  in  dispute  in  issue* 

and  he  can        But  if  the  heir  do  not  take  advantage  of  the 

vantage  of  '  widow'a  neglect  in  demanding  dower  by  a  plea,  he 

the  neglect    ^1  lose  the  benefit  of  that  cu*cumstance ;  and  in 

by  a  plea. 

such  event  she  will  be  intitled  to  mesne  profits  and 

(a)  Co.  Litt.  32,  b.         {6)  Barnes,  234.   1  Rich.  Pract.  C.  P.  509 
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damages  from  her  husband^s  death^^  togefter  with     Jkmmu 
costs  (a).    But  the  widow's  title  is  so  highly  favoured  ^^  ^^^ 
in  law,  that  her  den^and  of  endowmenty  without  an  mages  and 
express  refusal  on  the  part  of  the  tenant,  will  be  suf-  ^'^^L__ 
ficient  to  intitle  her  to  damages  and  costs. 

If,  therefore,  the  heir  be  an  infimt  under  guardian-  But  if  she 
ship,  and  the  widow  appty  to  him  for  her  dower,  niand,itiB 
although  he  be  willing  to  comply  with  the  request,  iM)tnec«- 
but  is  prevented  by  his  guardian,  still  his  non-assign-  title  to  da- 
ment  under  such  circumstances  will  not  defestt  the  SSSrTs^d 
widow's  right  to  damages  and  costs ;  because  he  was  be  an  ex- 
the  proper  person  to  apply  to  for  the  assignment,  and  P'®"'? 
the  widow  did  all  that  was  required  of  her  in  making 
the  request  (i). 

The  alienee  of  the  heir  cannot  plead  tout  temps  pris^  The  hrir's 

•  1  •       t  •  n   1  alienee  can* 

because  he  was  not  m  the  possession  of  the  estate  not  plead 
during  all  the  period  which  elapsed  since  the  hus-  'w^^wv 
band's  death,  and  therefore  had  not  the  power  of 
assigning  dower  at  all  times  during  the  whole  of  that 
period. 

Since  damages  for  detention  of  dower  are  only  Acceptance 
given,-  as  we  have  seen,  by  the  statute  of  Merton^  bar  to  da- 
when  an  assignment  of  dower  cannot  be  procured  mages. 
sine  placitOt  it  necessarily  follows,  that  if  the  widow 
accept  her  dower  from  the  heir  or  his  alienee,  she 
will  lose  her  damages  and  costs  (c). 

With  respect  to  the  plea  that  the  widow  detains  Flea  of  de- 
the  title  deeds  of  the  estate,  such  a  plea  ought  also  charters, 
to  contain  an  averment  that  the  heir  has  been  always 
ready  to  render  dower  in  case  the  widow  would  de-  ££[^  ^ 
liver  them  to  him.    If  the  widow,  in  her  replication  widow's  ad- 

mission* 

(a)  Bull.  N.  P.  117.         (5)  CorwUis  v.  Conellii,  BulL*  N.  P. 
117.        (c)  Co.  LittS3,a. 
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DovMU     to  such  a  plea,  admit  that  she  has*  the  deeds,  and 


J,  ^  J  offer  to  deliver  them  to  the  heir,  and  brinir  them 
fwgcf^  and  ioix)  Court,  she  will  obtain  aa  immediate  judgment 
^^"*'*  for  her  dower,  becaase  the  plea  admits  her  right  to 

She  will  lose  endowment,  upon  condition  of  her  yidding  vnp  the 
fits,  da*  deeds  (a) ;  but  she  will  lose  mesne  profits,  damages, 
™^^  ^^  and  costs,  since  it  was  her  own  fault,  by  improperly 
If  she  deny  detaining  the  deeds,  that  her  dower  was  not  as- 
thc  ^®*^'*'  signed  (b).  And  if  she  deny  the  fact  of  detaining 
fact  be  found  any  of  the  deeds,  and  the  issue  is  found  against  her, 
^g'^^^.'^f'    she  loses  her  dower  (c). 

dower  is  for-  ^  ' 

feited.  This  plea  lies  in  privity  only,  viz.  for  the  heir  of 

This  plea      the  husband  j  so  that  an  alienee,  who  is  a  stranger, 
iheheif.  ^    although  he  may  be  intitled  to  the  documents,  cannot 
plead  the  detention  of  them  by  the  widow  as  an.ex- 
cuse  for  not  rendering  her  dower  (cQ, 
Iteifonii.  The  heir  must  show  in  his  plea  the  withholden 

deeds  in  certainty  and  with  precision,  in  order  that 
issue  may  be  taken  upon  the  &ct  of  the  detention 
of  them*   This  certainty  must  be  such  as  would  sup- 
port an  action  of  detinue  for  the  deeds,  as  a  geneial 
description  with  an  averment  that  they  are  in.  a  box 
or  chest  locked  up  or  sealed  (e) ;  but  if  the  bOx  or 
chest  be  open,  each  deed  ought  to  be  particularly 
described  (/). 
men  the        There  are  instances,  however,  in  which  the  heir 
ckkbd  from  ^^  he  excluded  from  this  plea*    Thus,  if  he  do  not 
*Ws  plea.       claim  the  lands  by  descent,  but  hy  purchase;  or  if  he 

delivered  the  deeds  to  thia  widow,  which  was  his  own 
voluntary  act  (g)\  or  if  he,  not  being  tenant  of  the 

(a)  9  Rep.  18,  19.  (i)  Co.  Litt.  S2  h.  (c)  Hob.  199. 
{d)  Cro.  Eliz.  367.  9  Rep.  18.  {i)  Dyer,  230  a.  pi.  52.  9 
Rep.  18.  (/)  1  Bro. «  Dower,"  fo.  25*  4.  pi.  57.  Dyer,  230  «. 
(g)  9  Rep.  18.    Perk,  sect  355^  356. 
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fteohold^  be  vouched  by  sudi  tesnA^  he  caaaofc    Domnu 
plead  detention  ^of  charters  {a).    lo  the  last  case  o£       ""^^ 
the  heir  vouchee  it  is  observable,  that  he,  not  beings  magm  and 
tenant  of  the  freehold,  was  not  iutttled  to  the  ^^^fi__ 
deeds  (d),  consequently  he  had  no  ground  of  com* 
plaint  for  the  non-delivery  of  them ;  besides^  he  is. 
unable  to  aver  in  his  plea  in  oontradictiaQ-  to  the 
tenant's  freehold,  that  he  has  ahmys  been  ready  to 
mder  dower  &om  the  husband's  death,  if,ibe  widow 
would  have  delivered  up  the  deeds;  an  averment,  as- 
it  has  been  noticed,  essential. to  the  validity  of  the 
&rm  of  such  a  plea.    Agam, 

It  seems  that  the  charters  detained  must  rdate  to  The  de- 
the  lands  of  whidi  the  widow  claims  dower  (c),  and  Q^^gi-  relate 
the  plea  of  detention  of  them  can  only  avail  the  heir  ^^^  ^o^- 
as  to  the  lands  comprised  in  them  j  so  that  if  the  * 

widow  be  dowable  out  of  other  lands,  and  have  de-  ^  ^'^^^  ^ 
manded  her  dower,  the  plea  of  detention  of  charters  widow  of  her 
iioUmrtdepriveherofmeMi^profiteawl damages, nor  J^^ 
of  her  dower  in  the  property  not  included  in  them« 

Although,  as  it  has  been  observed,  the  heir  nnzst  But  he  need 
have  a  right  to  the  possession  of  the  deeds,  in  order  ^e  sole  in- 
to plead  the  detention  of:  them  in  excuse  for  Ids  not  ^^^  ^  ^® 

deeds 

assigning  dower ;  yet  if  they  relate  to  the  dowable 
estate  descended  upon  him,  jtnd  he  be  tenant  of  the 
freehold,  it  is  not  necessary  that  he  should  have  the 
sole  and  only  interest  in  them. 

Accordingly,  two  coparceners  of  lands  make  par# 
tition,  and  then  their  mother,  a  widow,  brings  a  writ 
of  dower  against  one  of  them ;  the  tenant  may  plead 
the  demandant^s  detention  of  the  deeds  relating  to 


(a)  Dyer,  S30  a.    Perk.  sect.  367*  358.        (b)  lUd.  sect.  >d58. 
(c)  Perk.  sect.  356»  357.    9  Rep.  lib. 


444 

Remed^fiTt 

Yet  his  in- 
terest in  them 
must  be  ab- 
solute and 
indefeasible. 
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the  kiids»  although  such  documents  concern  as  wdl 
the  inheritance  of  her  sister  as  of  her  own,  and  in 
which,  therefore,  the  sister  has  an  equal  interest  (a). 

If,  however,  the  heir's  title  to  the  deeds  be  not 
absolute,  but  liable  to  be  defeated  by  the  birth  of  a 
child^  the  heir  cannot  plead  the  widow's  detentimi  of 
charters  in  excuse  for  withholding  her  dower ;  be* 
cause  the  widow  may  say  she  does  not  detain  them 
wrongfully,  but  for  the  use  of  the  child,  en  ventre  sa 
mihre. 

Thus,  if  the  heir  be  the  husband's  brother,  and  the 
widow  is  left  ensemt  by  her  husband,  the  brother  will 
be  excluded  from  this  plea  {b\  because  his  title  as 
heir  may  be  defeated  by  the  birth  of  a  child.  And  it 
is  said  by  P^kins,  that  the  detainer  of  the  transcript 
of  a  fine  from  the  heir  by  the  widow,  is  not  a  suf* 
ficient  cause  to  detain  from  her  her  dower  (c). 

2.  The  difficulties  and  hazards  to  which  the  widow 
is  exposed  in  proceeding  at  law  for  the  recovety  of 
her  dower,  and  its  incident  mesne  profits,  damages^ 
and  costs,  are  so  numerous,  as  it  appears  firom  what 
has  been  $aid,  that  widows  have  preferred  resorting 
to  a  Court  of  Equity  for  assignment  of  doww,  in 
which  there  are  fewer  embarrassments  from  forms  of 
proceeding  than  at  law,  and  where  all  obstacles  are 
removed  which  improperly  tend  to  delay  or  defeat 
their  rights.  It  would  be  practically  useless  to  at- 
tempt to  trace  out  the  times  when,  and  steps  by 
which  a  Court  of.  Equity  established  a  concurrent 
jurisdiction  with  Courts  of  Law  upon  this  subject ; 
suffice  it  to  say,  that  the  jurisdiction  of  a  Court  of 


(a)  Perk,  sect  359. 
(c)  Perk.  sect.  360. 


(6)  1  Br.  «  Dower/'  fo.  252  b.  pi.  8. 
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Equity  is  now  firmly  settled  in  these  cases.    The     D^wkr. 
principle  is  intelligible  and  reasonable,  viz*  that  the  j^^^  ^ 
widow  labours  under  so  many  disadvantages  at  law  in  equity. 
from  the  embarrassment  of  trust  terms,  &c.,  and 
from  an  ignorance  of  the  titles,  values,  and  quantities 
of  the  lands  of  which  her  husband  was  seised,  that 
she  is  intitled  and  ought  to  have  every  assistance 
that  a  Court  of  Equity  can  give  her,  not  only  in 
paving  the  way  to  establish  her  right  at  law,  but  also 
by  giving  complete  relief  when  the  right  is  ascer- 
tained (a).  0 

Accordingly,  in  Mvndy  v.  Mtmdy  (b\  the  widow 
filed  a  bill  for  dower,  without  charging  in  it  any 
impediment  to  her  obtaining  an  endowment  at  law. 
The  defendant  demurred  to  the  bill  for  a  want  of 
equity,  the  widow's  remedy  (if  any)  being  at  law  j 
but  the  demurrer  was  over-ruled  by  Lord  Rosslyn  ; 
who  observed,  that  where  the  title  to  dower  is  ad^ 
mitted,  and  nothing  to  be  done  but  to  assign  it, 
since  there  remained  nothing  to  try,  it  would  be  use- 
less to  send  the  matter  to  a  Court  of  Law. 

The  widow's  title  to  dower  is  merely  a  legal  right ;  Although 
and  it  appears  Jfrom  the  principle  before  stated,  upon  ^^^^^  ™*y 
which  a  Court  of  Equity  entertains  jurisdiction  to  legd  title, 
give  complete  relief,  that  it  does  so  in  order  to 
remove  obstacles  in  the  widow's  way,  at  law,  to 
obtain  an  assignment  of  dower.    For  this  reason  it  yet  it  stons 
is  usual  for  the  widow  to  insert  a  creneral  charcre  in  P"*^«**^  \ 

1     t     t  charge  in  the 

her  bill  of  outstanding  terms,  &c.,  which  the  heir  or  bliloutstand- 
tenant  intends  to  set  up  to  defeat  her  legal  proceed-  "*  *®™** 


(a)  Curtis  ▼.  Curtis,  2  Bro.  C.  C.  684.  (b)  4  Bro.  C.  C.  294. 
See  also  Afitf.  Plead.  109.  2  Ves.  jun.  122,  S.  C.  A  similar  de- 
cision was  made  by  Lord  Talbot  in  Moor  v.  Black,  Forrest,  126. 
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iilgs,  and  prudence  seems  to  require  that  diis  practice 
should  not  be  forsaken  (a). 

In  consequence  of  the  widow's  title  being  purely 
legal,  when  any  question  of  dower  has  arisen  in  a 
Court  of  Equity,  and  doubts  have  been  entertained 
of  the  widow's  title,  it  has  been  the  constant  practice 
to  put  her  to  bring  a  writ  of  dower  (V) ;  the  Court 
retaining  the  bill  in  the  mean  time,  but  assisting  her 
in  trying  her  right,  and  deriving  the  ftdl  benefit  of 
it,  when  it  is  determined  at  Isw  in  her  favour,  viz. 
1^  giving  her  a  discovery  of  deeds  (c),  in  ascertaining 
metes  and  bounds  (cQ^  and  in  giving  her  possession 
aecoiding  to  her  right  (e). 

Upon  the  principle  of  the  widow  prosecuting  a 
mere  kgal  demand  in  equity,  that  demand,  it  would 
seem,  can  only  be  resisted  by  a  legal  defence. 

Thus  it  was  decided  in  WiUiams  y.Lambe  (/),  that 
a  widow,  who  filed  her  bill  for  dower  against  the 
purchaser  of  the  lands  from  her  husband  during  the 
marriage,  praying  a  discovery  of  them,  and  an  as- 
signment of  dower,  could  not  be  defeated  of  either 
by  a  plea,  that  the  tenant  was  a  purchaser  for  a 
valuable  consideration  without  notice. 

The  last  decision,  though  quarrelled  with,  is,  as  it 
would  seem,  sound  and  proper;  for  when  it  is  ad- 
mitted that  dower  is  a  mere  legal  ri^t,  and  that 
a  Court  of  £quity  in  assuming  a  concurrent  juris* 
diction  with  Courts  of  Law,  professedly  act  upon  the 
legal  right,  that  Court,  in  analogy  to  law,  where 


(a)  2  Yes.  jun.  124.    S  Atk.  ISO.  (i)  2  Bro.  C.  C.  620.     2 

Yes.  jun.  128.  (c)  2  Bro.  C.  C.  681.  (^  S  Atk.  ISO. 

{e)  Meggot  V.  Meggot,  and  Goodenough  y.  Goodeoough,  2  Dick 
794,  795.        if)  3  Bro.  C.  C.  264. 
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such  a  plea  would  not  be  looked  at,  decides  that  in     DbwER. 
this  instance  the  same  equitable  plea  is  also  inad-      --^^^ 
missiUe.    This  analogy,  it  is  obvious,  does  not  hold  jj'^tf/'^' 

when  the  widow  applies  for  equitable  rdief,  as  the    

r<enioval  of  terms,  &c.  In  such  cases,  the  equitable 
jlea  of  being  a  purchaser  for  value  without  notice, 
cannot,  as  it  would  seem,  be  resisted.  In  the  first 
case,  the  widow,  proceedings  upon  the  concurrent 
jurisdiction  of  the  Court,  merelj  inforoes  a  right 
which  the  defendant  cannot  at  law  resist  by  such  a 
mode  <^  defence ;  in  the  second  case,  she  applies  to 
the  equity  of  the  Court  to  take  away  from  him  a 
defence  which  at  law  would  protect  him  against  her 
demand. 

We  have  seen  that  at  law,  mesne  profits,  under  the  Account  of 
term  damages,  in  the  statute  of  Merhn^  were  lost  by  ™^e^eS'^** 
die  death  of  either  the  plaintiff  or  defendant,  before  from  hus- 
they  were  assessed  and  ascertained  (a)«    TBut  it  is         " 
not  so  in  equity.    That  Court  has  been  more  liberal 
'  to  the  widow,  from  the  consideraticm  that  the  profits 
*  of  a  third  part  of  her  husband's  real  estates  are  her 
only  subsistence  from  his  death.    It  is,  therefere, 
the  course  of  the  Court  to  assign  to  her  dower,  and 
universally  to  give  her  an  account  of  mesne  profits, 
from  the  death  of  her  husband,  and  not  to  permit 
her  title  to  them  to  be  defeated  by  the  death  of  the 
tenant  pendente  lite;  upon  the  principle  that  it  Although 
would  be  unjust  if  the  heir's  denial  of  her  riirht  to  defendant 

''  ^  die  pendente 

dower,  and  the  accident  c^his  death  biefore  the  esta-  lite. 
Mishment  of  it,  should  be  allowed  to  place  her  in  a 
worse  situation  than  if  he  had  thrown  no  impediment 


(a)  SuprOf  p.  437. 
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DowsB.     in  ket  way,  and  fairly  and  candidly  admitted  her 

Remedy Jbr^  .    . 

in  equuy.  This  being  so,  the  length  of  time  which  may  have 

Statute  of  elapsed  since  the  husband's  death,  although  it  may 
limitatioiu  jj^ye  exceeded  sia  years  prior  to  the  bill  being  filed, 
at  law  or  in  will  not  naiTOW  the  rule,  nor  confine  the  account  to 
^^^*         the  last  six  years  preceding  the  exhibition  of  such 

bill,  in  analogy  to  the  statute  of  limitations ;  for 
since  at  law  mesne  profits  as  damages  under  the 
statute  of  MertaUf  are  given  without  restriction  as 
to  time,  the  likp  account  is  decreed  in  equity. 

Accordingly,  in  OUver  v.  Bichardson  (b^  the 
widow  filed  a  bill  for  dower,  and  an  account  of  the 
arrears  after  a  lapse  of  twelve  years  from  the  death 
of  her  husband.  The  question  was,  from  what  period 
she  was  intitled  to  the  account?    And  Sir  Wil&am 
Grants  M.  R.,  decreed  the  account  from  her  hus- 
band's death,  observing  that  she  was  primdfacie  in- 
titled  from  the  time  her  right  to  endowment  ac*. 
crued,  and  that  some  reason  must  be  shown  by  the 
defendant,  why  his  Honour  should  limit  the  account; 
for  why,  said  he,  should  the  widow  be  deprived  in 
that  Court  pf  the  account  from  her  husband's  death» 
if  she  were  qot  barred  at  law  ? 
SemUe,  that       It  has  been  said  that  meme  profits  will  be  decreed 
JJJ^.^*  ^^'  to  the  widow  in  eqoity  in  instances  only  where  she 
equity  to       has  demanded  dower  in  analogy  to  the  rule  of  law, 
SSirshe  ^^  *^^  construction  of  the  statute  of  Mertofiy  before 
did  not  de-    considered  (c) ;  and  a  case  pf  Delver  v.  Hunter  (d)^ 
before  biU     ^  heeu  cited  to  that  efiect }  as  also  to  prove  that 
filed,  and  al-  there  shall  be  no  mesne  profits  decreed  except  where 

though  her  »           •                            * 

husband  did    = 

not  die 

seiaed.  i^)  Curtia  v.  Curtisi  2  Bro.  C.  C.  620.         (i)  9  Yea.  222. 

(c)  Supraf  p.  440.        (d)  Bunb.  57* 
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the  husband  dies  seised  of  the  lands  as  required  by.  Powbb* 
the  same  statute  (a).  This  doctrine,  however,  seems  jj^^X/or 
to  be  open  to  objection  j  for  it  is  presumed  that  in  eqmty. 
Courts  of  Equity  do  not  in  this  instance  proceed 
either  upon  the  statute  of  MertoUj  or  with  reference 
to  any  legal  rule  in  decreeing  to  the  widow  mesne 
profits ;  the  principle  which  they  adopt  appears  to 
be  the  tiile  of  the  widow  to  endowment  immediately 
upon,  the  death  of  her  husband ;  this  right  drawing 
to  it  an  account  of  the  profits  of  her  share  received 
by  the  person  whose  duty  it  was  to  have  assigned 
dower,  so  that  such  person  incurs  a  debt  to  the 
widow  which  he  in  hia  lifetime,  or  his  representative 
after  his  death,  is  considered  in  equity  as  liable  to 
discharge.  In  addition  to  this  it  may  be  remarked 
that  the  tenant  may  probably  be  considered  in  equity 
as  holding  the  widow's  one-third  of  the  estate,  as  her 
trustee  or  bailiff,  from  the  death  of  her  husband,  and 
therefore  answerable  to  her  for  his  receipts  of  rents 
in  respect  of  that  proportion  of  the  property.  Under 
all  the  circumstances,  and  the  favourable  disposition 
of  Courts  of  Equity  to  extend  the  rights  of  the 
widow  beyond  her  title  at  law  (6),  it  is  conceived, 
notwithstanding  the  case  of  Delver  v.  Hunter^  (re- 
ported in  a  book  (^  little  authority,  and  said  by 
Lord  Man^eld(c)  to  consist  of  very  loose  notes, 
and  never  intended  to  be  published)  that  in  respect 
to  mesne  profits  in  dower,  the  widow's  right'  to 
an  account  of  them  in  equity  may  be  enforced 
either  against  the  heir  or  alienee,  or  their  repre- 
sentatives, without  regard  to  any  previous  demand 


(a)  Supra,  p.  432.        (£)  2  Bro.  C.  C.  629.        (c)  5  Burr.  ^58. 
VO^.  1.  G  G 
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DowBR.     by  the  widow  for  endowment,  or  to  the  circum- 
„  ""T^      stance  whether  her  husband  died  seised  or  not ;  the 

Remedy for^ 

inequ&y.      title  to  mesne  profits  being  mseparably  attached 

to  the  right  of  endowment  of  one-third  part  of  the 

estate. 

And  a  formal      Upon  the  same  principle  of  title  to  endowment 

orcb^r^    the  circumstance  of  an  assignment  of  dower  not 

unnecessary  having  been  made  prior  to  the  widow's  death  will  not 

tointideher   ,       .       ,  .  n  /*         v 

to  mesne       depnve  her  representative  of  mesne  profits  (a),  nor 
V^         prevent  her  right  whiltt  living  t.  obt«n  payment  of 

them  in  equity.  The  want  of  a  formal  assignment 
of  dower,  said  Lord  Cowper  in  Hamilton  v.  Mohun  (6), 
is  nothing  in  equity,  since  the  widow's  right  in  con^ 
science  is  the  same  as  if  it  had  been  made«  His 
Lordship,  therefore,  in  that  case  decreed  to  the 
widow  in  a  suit  instituted  against  her  by  the  heir  foe 
an  account  of  the  profits  of  the  dowable  estate  in 
which  she  had  been  in  possession  as  his  guardian,  an 
allowance  of  one-third  of  them  in  respect  of  her 
right  to  dower. 

That  case  was  followed  by  Lord  Hardaicke  in 
Graham  v.  Graham  (c),  a  case  in  which  the  widow 
was  the  plaintifi^,  who  being  a  trustee  of  the  dowable 
estate  for  her  son,  and  having  received  the  profits, 
and  therefore  accountable  to  him  for  them,  claimed 
an  allowance  for  her  dower  in  rendering  those  ao 
counts ;  and  his  Lordship  not  only  allowed  to  her 
the  amount  of  the  arrears,  but  also  secured  to  her 
the  future  pa3ntnent  of  her  dower. 
Costs  of  suit,      With  respect  to  costs^  they  are  in  the  discretion  of 

when  and  ».  ^  ^w* 


(fl)  See  1  Fonbl.  Treat  on  Equity,  22.        (A)  1  P.  Will.  122. 
{e)  1  Ves.  sen.  262. 
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the  Court,  and  that  discretion  is  regulated  by  the     Dower. 
conduct  of  the  parties*  ""•*■ 

Thus,  when  the  widow's  suit  is  for  the  single  pur-  in  eqauyT' 
pose  of  obtaining  an  assignment  of  dower,  and  there  when  not  to 
is  no  mificondiict  on  the  part  of  the  defendant,  she  ^^  p&id  by 
will  KMit  be  intitled  to  costs  («). 

I^  however,  the  defendant's  opposition  be  vex- 
atious, or  if  he  fraudulently  withhold  her  dower,  he 
will  be  saddled  with  the  costs  of  the  suit  {b}. 

In  consideration  of  the  widow  requiring  the  profits  When  widow 
of  her  dower  for  immediate  support,  if  her  claim  geplrate^re* 
form  an  ingredient  only  in  the  suit,  and  several  port  of  the 
matters  are  referred  to  a  Master  to  inquire  into  and  her  dower, 
make  a  general  report,  the  Court  will  not  delay  the 
payment  of  arrears  of  the  widow's  dower  until  the 
general  report  is  made,  but  it  will  direct  the  Master 
to  make  an  immediate  separate  report  of  what  is  due 
to  her  for  arrears,  in  order  that  she  may  receive  them 
for  her  maintenance. 

This  was  accordingly  done  in  Eccleston  v.  Berkley  (c), 
where  an  account  was  directed  to  the  Master  in 
r^ard  to  several  incumbrances  made  by  the  hus- 
band (j^ier  the  marriage  upon  the  dowable  estate ; 
JLard  Hardwiche  upon  the  application  of  the  widow 
directed  the  Master  to  make  a  separate  report  of 
what  was  due  to  her  in  respect  of  dower,  she  being 
intitled  to  one-third  of  the  rents,  paramount  the 
claims  of  the  incumbrancers. 

It  must,  however,  be  noticed  that  it  is  the  general  And  as  to 
rule  of  the  Court  not  to  allow  interest  upon  arrears  inter^st^upon 

of  dower.    The  rule  is  considered  to  be  so  absolute,  those  ar- 
rears. 


(a)  Lucas  v.  Calcraft,    1  Bro.  C.  C.  134.         {h)  Worgan  v. 
Ryder,  1  Ves.  and  Bea.  20.        (c)  Ridgw.  Ca.  temp.  Hardw.  ^5S. 

G  G  2 
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Dower*     as  to  render  it  doubtful,  whether  it  will  be  relaxed 

""■^^       in  the  most  distressing  cases  (a);  yet  I  have  found 

inegt^y^^^ '  ^^  ^^^ ^^ ^^^ effect,  no authority  pronouncing  that 

•    a  widow  under  no  circumstances  shall  receive  interest 

upon  the  money  arising  from  her  dower,  improperly 
detained  from  her  by  the  person  who  ought  to  have 
assigned  it.  If  such  were  the  rule  in  equity,  the 
widow  would  be  in  a  worse  situation  in  that  Court 
than  if  she  had  brought  her  writ  of  dower  at  law; 
for  we  have  seen  that  a  jury  in  assessing  damages 
pro  detensione  dotis  are  at  liberty  to  give  her  more 
than  one-third  of  the  by-gone  annual  value  of  the 
estate,  if  she  have  suffered  injury  to  a  larger  amount  in 
consequence  of  the  non-assignment  of  her  dower  (i). 
Now  one  species  of  damage  the  widow  might  suffer 
may  arise  from  the  payment  of  interest  upon  money 
borrowed  for  maintenance  whilst  contending  for  her 
right  to  dower;  this  payment  of  interest,  it  is  pre- 
sumed, would  be  an  injury  which  a  jury  would  feel 
no  difficulty  in  considering  in  their  estimate  of  da- 
mages for  the  detention  of  dower ;  and  it  would 
seem  singular  if  a  Court  of  Equity,  professing  to 
favour  the  widow's  claims,  and  upon  that  principle 
to  extend  to  her  relief  even  beyond  what  she  could 
obtain  at  law(c),  should  refuse  to  give  her  the  same 
relief  which  she  might  have  had  in  a  Court  of  com- 
mon law.  But  it  may  be  said  that  a  Court  of  Equity 
declines  to  give  interest  in  this  instance  in  analogy 


(a)  See  Ferrers  v.  Ferrers,  Forest.  2,  Batten  v.  Eamlej,  2  P. 
WilL  163.  Robinson  v.  Cummingy  2  Atk.411.  Newman  v.  Auling, 
3  Atk.  579,  Bedford  v.  Coke,  cited  2  Ves.  jun,  166.  Lindsay  ▼. 
Gibbon,  cited  3  Bro.  C.  C.  495.  (b)  Supra,  p.  435.  1  I-*eon.  56. 
(c)  2  Bro.  C.  C.  629. 
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to  its  practice  in  refusing  interest  upon  arrears  of  Dower. 
annuities,  and  of  such  even,  as  are  granted  by  way  p^"TV. 
of  jointure  in  bar  of  dower.  The  analogy,  however,  in  equity. 
does  not  seem  to  be  applicable  in  this  instance,  be- 
cause  these  annuities  are  created  by  express  contract 
^mong  the  parties  in  solemn  instruments,  and  they 
might,  if  they  thought  proper,  have  provided  for  the 
payment  of  interest  upon  the  arrears  of  the  annuities 
granted,  to  which  transactions  the  observation  of 
Lord  Thurhw  in  Tew  v.  the  Earl  of  TFinterton  (a) 
applies,  viz.  "that  the  Court  has  never  given  in- 
terest but  where  there  has  been  some  ground  from 
whence  it  could  gather  that  there  was  a  contract  be- 
tween the  parties  that  interest  should  be  paid."  This 
remark  can  only  apply  to  instances  where  there  is  a 
possibility  of  such  a  contract  being  made;  or  to 
cases  where  annuities  are  given  by  deed  or  will,  in 
which  provision  might  be  made  for  payment  of  in- 
terest upon  arrears  (i),  and  not  to  a  case  like  the 
present,  where  the  widow's  title  is  created  by  law; 
moreover  it  could  not  mean,  that  in  such  a  case  the 
deforceor  of  the  widow's  dower  should  be  in  a  better 
condition  in  equity  than  at  law,  as  he  would  be,  as 
it  has  been  before  shown,  if  the  interest  paid  by  the 
widow  for  money  borrowed  to  support  her  till  she 
obtained  her  dower,  should  not  be  repaid  her  in 
equity  in  the  shape  of  interest  upon  the  arrears  due 
in  respect  of  such  dower.  The  cases  in  which  in- 
terest has  been  refused  were  chiefly  of  annuities,  for 
the  payment  of  interest  upon  the  arrears  of  which 
provision  might  have  been  made.  And  even  in  these 


(fl)  3  Bro.  C.  C.  495/       (b)  Nfdlish  v.  Mellisli,  U  Ves.  516. 
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instances  Lord  Hardwicke  expressed  an  opinion  in 
an  anont/motis  case  reported  by  the  elder  Vesey  (a\ 
that  ^'  interest  upon  arrears  might  be  given  in  a  spe- 
cial case,  as  the  being  obliged  to  borrow  money  and 
to  pay  interest  for  it,  and  then,  said  his  Lordship, 
the  Court  will  give  interest  from  a  reasonable  time.*' 
Upon  the  whole  it  is  submitted  as  a  reasonable  pre* 
sumption,  and  as  being  in  analogy  to  law  and  not 
inconsistent  with  the  decisions  in  equity,  that  in- 
terest will  not  be  given  upon  arrears  of  dower  except 
under  special  circumstances,  one  of  which  is  where 
the  widow  has  been  under  the  necessity  of  taking  up 
money  at  interest  for  her  maintenance  whilst  her 
dower  was  withholden. 


(a)  2  Ves.  sen.  662. 
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CHAPTER  X. 

ON  THE  PREVENTION  OF  DOWER  BY  JOINTURES. 

Having  in  the  last  chapter  traced  the  widow's 
title  to  dower  through  its  various  stiEiges  until  she 
clothed  it  with  possession  through  the  medium  of  a 
Court  of  Law  or  a  Court  of  Equity ;  the  only  sub* 
jects  which  remain  for  consideration  are,  how  that 
right  may  be  prevented  from  ever  attaching,  and 
how  it  may  be  barred  or  forfeited  when  the  title 
once  commences.  These  matters  wiU  be  treated 
upon  in  this  and  the  two  following  chapters,  con- 
fining the  consideration  of  the  law  of  jointures,  as 
being  the  methods  most  usually  adopted  for  pre- 
venting  dower,  to  the  present  chapter,  the  subjects 
of  which  will  be  considered  under  the  following 
sections : 

L  Legaljomtures. 

II.  Equitable  jointures. 

IIL  ITiejurisdictiQn  qf  Courts  qf  Equity  in  assisting 

and  relieving  jointresses.     Under  which  section 

are  considered^ 

1.  Contracts  and  covenants  to  settle  jointures, 
3.  Jointures  made  under  powers. 

IV.  The  perfomumce  and  satiffaciion  of  covenants 
to  make  jointures, 
!•  Of  the  performance  qfsuch  covenants. 

2.  Of  the  sati^action  of  them. 
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V.  The  wi/e*s  interest  in  her  estate  injokiture,  and 
the  incidents^  privileges,  and  powers  belonging 
to  it. 

1.  As  to  her  interest. 

2.  Of  her  absolute  alienation  of  her  Jointure 
with  her  husband,  or  merely  to  secure  his 
debts,  and 

3.  QftJie  bar  or  forfeiture  qf  her  jointure. 


I.  Legal  jointures. 
Jointures  The  rule  of  the  common  law,  that  the  widow's  ac* 

statute  of      ceptance  of  a  collateral  satisfaction  of,  or  out  of  lands 
Henry  VIII.  j^  which  she  was  not  dowable,  was  no  bar  to  her 

title  to  dower  in  those  to  which  that  title  attached  (ji\ 
united  with  the  inconvenience  that  would  have 
ensued  after  the  passing  of  the  statute  of  uses  (Jb), 
induced  the  legislature  by  that  act  to  enable  the 
husband  to  bar  effectually  his  wife's  right  to  dower, 
by  making  a  provision  for  her  before  marriage  in  lieu 
of  it,  and  which  is  known  by  the  name  of  her  jointure. 
What  the  inconvenience  would  have  been  if  it  had 
not  been  obviated,  the  reader  will  imderstand  from 
the  following  observations : 

At  the  period  of  passing  the  statute,  the  greatest 
part  of  the  lands  in  England  was  vested  in  feoffeesL  to 
uses.  Now  since  a  widow  was  not  intitled  to  dower 
of  an  use,  her  father  or.  friends,  upon  her  marriage, 
procured  a  settlement  to  be  made  of  some  particular 
lands  of  the  intended  husband  to  his  and  wife's  use,  in 
joint-tenancy  for  their  lives,  as  a  pro  vision,  for  her  in 
the  event  of  her  surviving  him.    But  the  statute 


(a)  See  last  chapter,  sect.  3,  p.  S99. 
c.  10,  sect.  6. 


{h)  27  Hen.  VIII. 
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removed  the  partition  between  the  possession  in  the     Dowxr. 
feoffees,  and  the  use  limited  to  the  cestuique  uses^  in  ^  "T^ 

/.  Legal  mn" 

declanng  that  the  latter  should  attract  the  former  ^  tures  in  bar 
so  that  the  legal  inheritance  in  the  husband's  ^ 
estates  nbt  settled  upon  the  marriage,  no  longer  con« 
tinned  in  the  feoffees,  but  was  instantaneously  trans- 
ferred by  the  operation  of  the  act  to  the  husband, 
the  cestidque  use.  The  unavoidable  consequence  of 
this  would  have  been  to  intitle  the  widow  to  dower 
in  all  her  husband's  unsettled  estates  of  inheritance, 
and  at  the  same  time  she  might  have  retained  the 
lands  which  had  been  settled  upon  her  in  lieu  of  that 
right  (a).  To  remedy  this  injustice,  the  statute  en-  The  statute, 
acted  that  where  purchases  or  conveyances  had  been 
or  should  be  made  of  any  lands,  tenements,  or  here- 
ditaments, by,  or  to,  or  to  the  use  of  the  husband 
and  wife  in  tail,  or  to,  or  to  the  use  of  one  of  them 
in  tail,  or  for  their  lives,  or  the  life  of  the  wife,  for 
her  jointure,  every  woman  married,  having  such 
jointure  made,  should  not  claim,  nor  have  any  title 
to  dower  to  the  residue  of  the  lands,  &c*,  which  at 
a^  time  were  her  husband's,  h/  whom  she  had  the 
jointure.  And  it  was  provided,  that  if  the  wife  was  proTuiona  in 
lawfully  evicted  out  of  aU  or  any  part  of  her  lointure,  ^®?®*  ®^ 

•^  "^  *  ■'  eviction,  and 

or  by  her  husband's  discontinuance^  she  should  be  when  join- 
endowed  out  of  the  residue  of  his  estate,  of  which  ^^^  ®|]f 

made  after 

she  was  dowable  to  the  extent  of  her  loss :  and  that  marriage. 
in  the  event  of  the  jointure  having  been  made  qfier 
the  marriage,  except  by  act  of  parliament,  liberty 
was  given  to  her,  upon  surviving  her  husband,  to 
elect  between  such  jointure  and  her  dower. 


(a)  See  ^  Rep.  1,  K  ^>  ^' 
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DowBR.  Upon  this  statute  the  modem  legal  jointure  is 
r/^Tr.  founded.  It  is  defined  by  Lord  Coke^  from  the  pur- 
ivru  xn  bar    vie w  of  the  act»  to  be  a  competent  livelihood  of  free- 

^   hold  to  the  wife  of  lands  and  tenements,  to  take 

A  legal  join-  effect  in  profit  or  possession,  presently  ifter  the 

death  of  the  husband,  for  the  life  of  the  wife  at  the 
least  (a). 

In  the  construction  of  this  statute.  Courts  of 
Law  have  regulated  their  decisions  upon  the  validity 
of  jointures,  in  reference  to  the  widow's  title  to  dower 
in  lieu  of  which  jointures  were  substituted ;  so  that 
as  to  time  of  commencement,  certainty,  interest,  &c^ 
they  have  required  the  jointure  to  be  as  beneficial  to 
the  widow  as  her  dower.  If  this  object  be  effected, 
it  is  indifferent  in  what  manner  the  estate  is  limited 
to  the  wife;  for  although  the  statute  expressly 
mentions  these  five  forms  of  limitations  only, — ^Ist, 
limitations  to  the  husband  and  wife,  and  to  the  heirs 
of  the  husband ;  2d,  to  the  husband  and  wife,  and  to 
the  heirs  of  their  two  bodies }  3d,  to  the  husband  and 
wife,  and  to  the  heirs  of  the  body  of  one  of  them ;  4th, 
to  the  husband  and  wife  for  their  lives ;  5th,  to  the 
husband  and  wife,  for  the  life  of  the  wife ;  yet  these 
particulars  are  only  expressed  as  examples,  and  not 
in  exclusion  of  other  cases  which  may  fall  within  the 
meaning  and  intention  of  the  act.  This  is  proved 
from  the  proviso  in  it,  reserving  to  the  widow  her 
election  between  the  jointure  and  her  dower,  when 

Statute  irives  *^®  provision  is  made  qfter  the  marriage.  The  clause 
to  the  widow  declares,  ••  that  if  any  wife  have,  or  hereafter  shall 
election  be.    have,  any  manors,  &c.,  unto  her  given  or  assured 

tween  dower 

and  a  join-         ■■  ■ 

ture  \17li6i1 

the  latter  was  (^)  p^-  ^^^  ^>  ^«  ^7- 

made  qfter 

marriage. 
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after  marriage,  for  term  of  her  fj^y  or  othermse^  in     Dowbr. 
jointure/'  &c. ;  hence  it  appears,  that  any  interest      ""^ 
limited  to  her,  whether  joint  or  separate,  for  life  or  turesmbar 

in  tail,  equally  beneficial  with  her  dower,  was  within  ^i 

the  contemplation  of  the  statute,  and  will  therefore 
be  a  good  legal  jointure  within  its  provisions  (a). 
These  observations  wiU  be  illustrated  from  the  con- 
sideration of  what  have,  and  what  have  not  been 

determined  to  be  valid  jointures  at  law. 

First,  the  jointure  ought  to  take  effect,  in  posses^  i.  The  join- 
sion  or  profit,  immediately  from  the  death  of  the  *^®  ^^^ 

r         ^  J  commence 

husband.  at  husband's 

Accordingly,  if  an  estate  for  life  be  limited  to  -4,  -  *  * 
a  stranger,  after  the  husband's  death,  and  then  in  jointures  in- 
jointure  to  the  wife  for  life  ;  or  if  the  limitation  had  1^^^^ 
been  to  A  for  a  term  of  years,  aft«r  the  decease  of  this  requi- 
the  husband,  with  remainder  to  the  widow  for  life,  "^^* 
in  satisfaction  of  her  dower  by  way  of  jointure  j  or 
if  the  remainder  for  life,  limited  to  the  wife  for  her 
jointure,  was  expectant  upon  an  estate  tail  in  her 
husband,  these  would  not  be  good  jointures  within 
the  meaning  of  the  statute,  which  did  not  intend  to 
place  widows  in  a  worse  situation,  in  respect  of  those 
provisions,  than  they  would  have  been  in  regard  to 
their  dower ;  and  the  death  of  Aj  or  the  expiration  and  the  ori- 
of  the  term,  or  the  husband's  death  without  issue,  ^^  ^^^  ®^^ 
will  not  cure  the  original  defects,  for  qxiod  ah  initio  remedied  by 
non  valetf  tractu  temporisnon  convakscet  (b).    Again,  acoiden^^or 

The  mere  possibility  of  the  lointure  of  the  wife  ®^®»**^ 

-  or  the  poflsi* 

taking  effect  upon  her  husband's  death,  is  insufficient,  bilitv  tnat 
it  must  be  so  limited  as  to  ensure  that  circumstance.  !?5J^!?^'*"^ 

may  com* 

__«— ^—  menceatthe 

husband's 
(a)  Vernon's  case^  4  Rep.  2.         (6)  Co.  Litt.  36,  b,    4  Rep.  2,  death. 

Hob.  151.  Wood  V.  Shurley,  Cro.  Jac.489.    Hut.  51.  Winch.  33. 
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If,  therefore,  the  limitation  were  to  A  for  life,  re- 
mainder  to  B  for  life,  with  remainder  to  such  wo- 
man as  B  might  marry,  this  would  not  be  a  good 
jointure  upon  the  wife  of  -B,  because  it  is  subject  to 
the  contingency  of  B  dying  before  A,  which  event 
not  happening,  the  widow  of -B  would  be  unprovided 
for  from  the  death  of  her  husband  so  long  as  A 
lived  (a). 

It  is  obvious,  from  the  above  cases,  that  if  the 
jointures  were  established  under  the  statute,  the 
widows  might  have  been  deprived  of  their  dower 
without  deriving  any  benefit  from  the  provisions 
made  in  lieu  of  them,  which  would  have  been  con- 
trary to  the  intention  of  the  act  of  parliament.  But 
if  there  be  a  mesne  estate  in  a  sense  intervening  be- 
tween the  estate  for  life  of  the  husband,  and  the  re- 
mainder to  the  widow  for  her  life  as  a  jointure^  yet 
if  such  mesne  estate  be  concurrent  with  the  hus- 
band's and  cannot  exceed  it,  then  the  interest  limited 
to  the  widow  will  be  a  good  jointure  within  the  true 
intent  and  meaning  of  the  statute. 

Thus,  if  the  limitations  were  to  the  husband  for 
life,  remainder  to  the  use  of  trustees  in  the  usual  way, 
during  the  husband's  life,  to  preserve  contingent 
uses,  with  remainder  to  the  wife  for  life  in  jointure, 
such  a  provision  would  be  a  valid  jointure* 

Second,  the  jointure  will  be  valid  whether  it  be 
limited  to  the  widow  solely ^  or  to  her  and  her  hus- 
band in  joint  tenancy. 

Accordingly,  if  the  estate  be  limited  to  the  hus- 
band and  wife  in  fee  simple,  it  will  be  a  good  jointure. 


{a)    Sid.  C— 1.    Winch  33.     Carutliers  v.  Caruthers,  4-  Bro. 
C.  C.  500. 


Sect,  1.]    in  her  HtisbancTs  real  Estates.  461 

although  the  limitation  be  not  one  of  those  mentioned     Dow£r. 
in  the  statute  (a) ;  because  such  a  provision  is  within      "^TT. 
its  intention,  for  if  she  be  the  survivor,  then  she  tufesinbar 

will  have  a  larger  interest  than  if  the  estate  had  been  ^ 

merely  limited  to  her  for  life  after  her  husband's 
death,  and  if  she  die  before  him,  there  is  no  occasion 
for  the  provision. 

It  has,  indeed,  been  said,  that  if  the  limitation  SemhUf  that 
were  to  the  husband  for  life,  remainder  to  his  wife  J^  '^fg  ^ 
and  A  for  their  lives,  that  would  not  be  a  good  ?  stranger  in 
jointure  (b),  because  the  settlement  not  being  to  the  incy  would 
wife  alone,  it  is  not  a  case  mentioned  in  the  statute  (c).  ?®  a  good 

.  ^  ^    legal  join*' 

But  such  a  decision  does  not  appear  satisfactory,  tore, 
since  the  widow  has  a  freehold  interest  for  her  life 
to  commence  in  certainty  in  possession  and  profit, 
immediately  upon  her  husband's  death,  with  a  con- 
tingency in  the  event  of  her  surviving  A,  of  becoming 
beneficially  possessed  of  the  whole  estate ;  so  that 
this  provision  may  be  greatly  to  the  widow's  advan- 
tage. And  with  respect  to  the  case  not  being  men- 
tioned in  the  statute,  it  has  been  before  observed^ 
that  the  act  extends  to  cases  not  enumerated  in^  it. 
For  these  reasons,  it  is  presumed  that  such  a  pro- 
vision would  be  a  good  jointure,  notwithstanding  the 
decision  in  Winch  (rf),  referred  to  in  support  of  the 
contrary  opinion,  for  that  case  appears  to  have  been 
decided  upon  the  principle,  that  the  jointure  might 
not  have  commenced  at  the  husband's  death,  since 
his  father,  the  settlor,  who  reserved  to  himself  an 
estate  for  life,  might  have  survived  his  son. 


(a)  Dyer,  %8,  a.    4i  Rep.  8,  b.      (b)  Winch  33.        (c)  3  Bac. 
Abr. "  Jointures,"  (B)  713.  (d)  P.  S3. 
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Third,  the  estate  limited  to  the  widow  ought  to  be 
such  a  freehold  as  shall  at  the  least  continue  during 
her  life,  except  it  be  determined  sooner  by  her  own 
act. 

Hence  an  estate  settled  upon  the  wife  pur  autre 
vie,  or  during  the  lives  of  three  or  more  persons  (a) 
is  not  a  good  jointure  within  the  statute ;  because 
shemay  surrive  aQ  of  them,  in  which  event  she  would 
be  unprovided  for ;  so  that  this  is  a  case  not  within 
the  contemplation  of  the  act. 

If,  however,  the  continuance  of  the  widows  estate 
during  her  life  be  made  to  depend  upon  herself,  viz. 
her  remaining  single,  or  her  performance  or  non«- 
performance  of  certain  conditions  i  such  qualified 
or  conditional  freeholds  will,  as  it  seems,  be  a  good 
\egsi  jointure,  and  bar  her  of  her  dower,  whether 
she  determine  her  estate  or  not ;  for  the  jointure, 
in  its  creation,  being  a  freehold,  and  which  might 
continue  for  her  life,  is  within  the  letter  and  the 
intention  of  the  statute }  and  the  circumstance  of  its 
being  made  defeasible  at  the  election  of  the  widow 
does  not  take  the  case  out  of  the  acL  The  statute, 
therefore,  giving  validity  to  such  provisions  in  bar 
of  dower,  distinguishes  them  from  assignments  of 
dower  at  common  law,  in  lieu  of  which  they  are 
given,  for  it  has  been  shown  that  assignments  by  the 
heir  of  common  right,  with  conditions  annexed  to 
them,  were  invalid  (ft). 

If,  then,  the  jointure  be  limited  to  the  wife  ailer 
the  death  of  her  husband  durante  viduitatey  or  upon 
condition  that  she  perform  her  husband's  will,  &c. 

(a)  4  Rep.  %  b.  Co.  Litt.  36,  b.       (b)  Chap.  9.  sect.  S.  p.  401 . 
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such  limitationa  made  in  lieu  of  dower  Will  be  good     Dowsb. 

legal  jointures  (a).  L^aZn. 

But  if  the  estate  settled  in  jointure  be  of  a  nature  turetin  bar 

less  than  freehold,  as  of  a  term  for  years,  then  al-  2^ 


though  the  term  from  its  length  must  necessarily  ex-  But  not  for 

a  ten 
years 


ceed  the  life  of  the  widow,  it  will  not  be  a  legal  *  ^^™ 


jointure  within  the  provisions  of  the  statute,  because 
it  is  but  a  chattel  interest,  and  less  in  the  eye  of  the 
law  than  a  freehold  for  the  wife's  life  (b) ;  besides 
an  assignment  of  dower  for  a  term  of  years  would 
not  be,  as  has  been  before  noticed^  a  valid  assign- 
ment (c). 

The  circumstance  when  the  jointures  are  made 
qfier  the  marriage  must  not  be  forgotten,  since  al- 
though such  jointures  are  not  absolute  bars  of  dower^ 
as  they  are  when  made  previously  to  the  coverture^ 
yet  they  are  so  conditionally,  i.  e.  if  the  widows  enter 
and  accept  of  them ;  this  right  of  election  being 
expressly  reserved  to  the  widows  by  the  statute, 
when  the  jointures  are  made  subsequently  to  their 
marriages.  The  legislature  having  by  this  reserva^ 
tion  guarded  the  wife  against  the  influence  of  her 
husband  which  he  is  supposed  to  have  over  her 
during  the  marriage,  and  afforded  her  the  liberty  of 
accepting  his  provision  or  her  dower  of  common 
right  after  his  death,  when  such  influence  is  con«- 
ndered  to  have  determined.    So  that. 

Fourth,  the  jointure  must  be  made  hefbre  the  4.  Jointures 
marriage  in  order  to  be  a  complete  and  irrevocable  ^^  ^^^ 

bar  to  dower  (cQ.  marriage  to 

Still  if  it  be  made  after  marriage  either  by  deed  or  ly  blJ^n^^" 


on  the  wife. 
I£  after  mar- 


(«)  4  Rep.  3,  a.        (6)  Co.  Litt.  36,  b.         (e)  Chap.  9.  sect.  3.  nage  they 
p.  401.         id)  Co.  Litt.  36,  ».  "^  voidable. 
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Dower,  will,  it  trill  be  a  joiiiture  within  the  statute,  if  made 
^  ""Tr.  accordiuff  to  the  directions  of  that  act,  but  it  is  void-* 
turuinbar     obU  by  the  widow  aft^  her  husband's  death,  at  her 

^^ election  (a). 

Acts  of  con-      If,  therefore,  she  enter  upon  the  lands  so  settled^ 

and  receive  the  rents,  that  will  be  a  confirmation  of 
the  jointure^  and  a  bar  to  dower  (V).  And  if  she, 
by  writ  of  dower,  waive  her  jointure,  she  will  at  law 
be  confined  to  sueh  her  title,  and  not  be  permitted 
to  claim  both  dower  and  jointure  (c). 

In  Vemori%  case  {j£)  the  jointure  was  settled,  after 
the  marriage,  to  the  use  of  the  husband  for  life,  re-» 
mainder  to  the  wife  for  life,  upon  condition  that  she 
performed  her  husband's  wilL  The  widow  entered 
upon  the  lands  in  jointure  after  her  husband's  death, 
and  agreed  to  the  provision ;  and  the  Court  deter- 
mined that  she  Was  barred  of  her  dower  by  accept* 
ance  of  the  provision  in  lieu  of  it. 

And  in  Tracy  v.  Ivies  (e),  lands  were  limited  by 
the  husband  to  the  use  of  himself  and  his  then  wife 
in  fee  simple,  with  a  condition  that  if  she  were  the 
survivor  she  should  pay  such  sums  of  money,  not 
exceeding  £^200,  as  he  should  appoint  by  his  wilL 
He  made  the  appointment,  and  devised  the  residue 
of  his  lands  to  strangers,  and  died.  His  widow  and 
her  second  husband  brought  a  writ  of  dower  against 
the  devisees,  who  averred  that  the  settlement  was 
made  for  the  widow's  jointure  j  but  no  Oliver  matter 
having  been  proved,  i.  e*.  as  it  is  presumed,  the 


(a)  Co.  Lite.  S6,  4.  {h)  S  Rep.  26,  a.  and  4.    3  Leon.  271. 

Dyer,  220.  4  Rep.  4.  (c)  Sharp  v.  Porslow,  cited  4  Rep.  4  b^ 
and  5.  Gosling  y*  Warburton,  Cro.  £liz.  128.  (^4  Rep.  1 
Dyer,  317,  pi.  7-        (0  1  Leon.  311. 
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vridow's  entry  and  acceptance  of  the  provision  after     Dowbr. 
the  death  of  her  husband  not  having  been  given  in  ,    "TTT 

.-  ,        1      .       ,.     ,  /»     ,         ,  Legal  jotH' 

evidence,  she  obtained  judgment  for  her  qowen    .   .  tura  in  bar 
In  neither  of  these  cases  was  the  provision  for  the  ^  ' 

wife  expressed  in  the  deeds  to  be  in  lieu  or  satis- 
faction of  her  dower,  but  the  Courts  considered  that 
the  omission  might  be  remedied  by  an  Hxverment  and 
proqfoi  that  fact.  This  subject  will  be  more  fully 
considered  under  the  next  title. 

The  jurisdiction  of  a  Court  of  Law  to  confine  the  ^e.jun^ 
widow  to  one  of  two  benefits  she  was  intitled  to.  Courts  of 
seems  to  be  founded  upon  the  statute  of  Henry  the  ^7^  ^  j  ^®™'' 

'^  •'pel  widows 

eighth;  for  before  that  act,  no  rule  of  law  was  more  to  elect  be- 
dearly  settled,  than  that  a  freehold  tide  or  interest  tur^m^ 
could  not  be  barred  by  a  collateral  satis£iction  or  ^f^^  ^^^' 
recompense,  but  by  the  release  or  confirmation  of  dower?'^ 
the  person  intitled  to  it,   or  by  an  act  of  equal 
effect  (a).    Hence,  a  provision  made  for  a  married 
woman,  by  devise  or  otherwise,  of  lands  or  tene- 
ments in  lieu  or  satisfaction  of  dower,  would  not 
at  law  oblige  her  to  elect  between  either,  but  she 
would  have  been  intitled  to  both  (li) ;   and  it  was 
immaterial. whether  the  provision  were  made  before 
or  after  the  marriage*    But  since  the  statute  of  join- 
tures, if  the  provision  in  satisfaction  of  dower  be 
made  before  the  coverture,  and  according  to  the  re- 
qiiisites  of  the  act,  the  jointure,  as  we  have  seen,  will 
bar  the  wife's  title  to  dower ;  but  if  the  jointure  be 
made  €(fier  the  marriage,  then  the  same  statute,  as 
mre  have  also  seen,  gives  expressly  to  the  widow,  after 
h^r  husband's  death,  the  privilege  of  electing  be- 
ti;veen  such  provision  and  her  legal  right  to  dower. 


(a)  4  Rep.  1,  h,  (h)  Co.  Litt.  m,  b. 

VOL.    1.  H   H 
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DowKR.  Courts  of  LaWy  therefore,  are  onder  the  necessity  of 
-  ""Tr.  determininff  whatacts  of  the  widow  shall  be  considered 
tureiinbar    an  election  between  her  jointure  and  her  dower. 

^ That  statute,  then,  appears  to  be  the  foundation  of 

the  jurisdiction  of  those  Courts  to  put  the  widow  to 
an  election  between  her  dower  and  a  legal  jointure 
No  jarisdic-  settled  upon  her  after  marriage.  At  present,  how* 
t:^Z.  ever,  if  the  provision,  before  or  after  the  covertm^ 
bewitliinthe  be  SO  made  as  not  to  be  a  jointure  within  the  act, 
stg^o  Hen.  ^  CQurt  of  Law  cannot  oblige  the  widow  to  elect 

between  such  provision  and  her  dower^  but  she  will 
be  intitled  to  both,  because  she  was  so  intitled  by 
the  common  law  (a). 
5.  The  join-  Fifth.  The  jointure  must  be  made  in  satisfaction 
expressed  in  ^^  *^^  wAofe  dower  of  the  wife,  and  it  ought  to  be  so 
•atufaction  expressed  in  the  instrument  settling  it. 
SenMe  that  '^^  necessity  at  law  for  the  declaration  in  writing 
vi  parol  aver-  that  the  provision  made  for  the  wife  is  in  satisfaction 
fectis^inad^^  of  her  dower,  arises  from  the  passing  of  the  statute 
™{"»We  of  frauds  and  peijuries  (J),  which  was  subsequent 
jointure  be  to  the  two  cases  last  stated,  and  also  to  an  anony* 
bj^deed  or     j^ous  case  in  Owen  (c),  and  to  ViUers  v.  Beamont  (rf), 

and  other  authorities,  according  to  which,  if  the  pro- 
vision made  for  the  wife  by  her  husband  was  not 
expressed  in  the  deed  to  be  a  jointure  or  in  satisfeic- 
tion  of  her  dower,  that  circumstance  might  be  shown 
by  an  averment  supported  hy  parol  evidence.  It  is, 
however,  presumed  that  these  cases,  so  far  as  they 
relate  to  this  matter,  are  superseded  by  the  above 
statute,  which  declares  that  no  estates  or  interests  of 
freehold,  &c.  shall  be  surrendered,  &c.  unless  by 


(a)  4  Rep.  %  h.  (h)  29  Char.  %  c.  3.  (e)  P.  SS. 

(d)  Dyer,  146,  pi  68. 
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deed  or  note  in  writing,  &c. :  if,  then,  oral  testimony     Dower. 
.were  admissible  to  add  to  the  instrument  by  such  ^     f.  . 

^  Legal  join* 

evidence  what  is  not  expressed  in  it,  viz.  that  the  tures  in  bar 

provision  for  the  wife  was  intended  as  a  jointure ;  ^^[ 

the  effect  would  be  to  allow  a  surrender  of  her  free- 
hold title  to  dower  hy parole  when  the  statute  requires 
such  surrender  to  be  made  in  writing.  I  have  found 
one  case  since  the  passing  of  the  act  which  esta- 
blishes the  necessity  of  the  deed  expressing  that  the 
provision  contained  in  it  for  the  wife  should  be  in 
satisfaction  of  her  dower* 

A  bill  was  brought  for  dower  against  the  heir,  who 
insisted  that  the  husband  had  given  a  bond  in  trust 
to  secure  to  his  wife,  the  plaintiff,  <£400,  in  case  she 
survived  him  -,  the  heir  also  alleged  that  this  pro- 
vision was,  at  the  time  it  was  made,  intended  to  be 
in  lieu  of  dower,  and  that  the  wife  acknowledged  it 
to  be  so,  which  he  offered  to  prove.  But  Lord  Hard^ 
make  was  of  opinion  that  this  parol  evidence  could 
pot  be  received,  since  it  was  within  the  statute  of 
frauds  and  peijuries ;  and  he  said  that  a  general  "pto- 
vision  for  a  wife  was  not  a  bar  of  dower  tmless  it  xcas 
expressed  to  be  so  (a). 

The  observations  which  have  been  made  as  to 
deeds,  equally  apply  to  dispositions  of  lands  made 
by  the  husband  for  his  wife  by  will.  Before  the 
statute  of  frauds  and  perjuries,  it  was  decided  that 
if  the  will  did  not  declare  the  devise  to  the  wife  to 
be  a  jointure,  or  in  lieu  of  her  dower,  the  omission 
could  not  be  applied  by  an  averment  to  that  efiect; 
because,  from  the  nature  of  the  instrument,  the  de- 
vise imported  a  bounty,  a  voluntary  gift,  so  that  if 


(a)  Tinney  ▼.  Tinney,  S  Atk,  8. 

H  H  2 
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nn  averment  were  admitted  to  show  that  the  testator 
intended  the  testamentary  disposition  to  be  a  join- 
ture, it  would  be  inconsistent  with  the  instrument 
itself  (d).  That  reason  was  rendered  more  conclusive 
by  the  above  statute,  which  not  only  declares  that 
all  devises  of  lands,  &c«  shall  be  in  writing,  but  shall 
be  signed  by  the  party,  &c.  in  the  manner  and  with 
the  solemnities  mentioned  in  it ;  consequently  no 
averment  can  be  made,  except  upon  the  words  con- 
tained in  the  will;  besides,  if  evidence  were  ad- 
missible to  add  to  the  devise  that  it  was  intended 
for  the  wife's  jointure,  it  would  in  efiect  be  passing 
her  freehold  right  to  dower  by  a  nuncupative  will. 

It  being  necessary,  then,  to  the  validity  of  a  legal 
jointure,  to  express  in  the  instrument  that  it  should 
be  a  jointure,  and  in  lieu  of  dower,  it  is  further  re- 
quisite that  the  deed  should  be  certain  on  that  sub- 
ject, and  not  leave  the  matter  in  doubt  as  to  what 
part  or  proportion  of  the  dower  the  jointure  was 
intended  to  apply,  when  it  was  not  meant  to  be  in 
satisfaction  of  the  whole. 

If,  therefore,  the  settlement  mention*  tiie  pifeVision 
to  be  made  in  lieu  of  part  of  dower  only,  tkffl'wiU  not 
be  a  jointure  within  the  statute  of  Henry  the  eighth, 
because  it  is  impossible  to  ascertain  what  part  oi* 

w 

proportion  of  the  dower  the  jointure  was  intended  to 
satisfy  (ft).  Upon  this  subject,  we  find  the  following 
case  proposed  in  the  fourth  report  (c) :  If  lands  be 
conveyed  to  a  woman  before  marriage  Jbr  part  of  her 
jointure,  and  more  land  is  conveyed  to  her  after 
marriage  for  her  full  jointure,  and  in  satisfaction  of 


(a)  Moor^Sl.    4  Rep.  4,  a, 
(c)  Page  3. 


(A)  Co.  Litt.  36,  b.    4  Rep.  3. 
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her  whple  dower,  and  then  the  husband  dies }  if  tlie  Dower. 
widow  waive  the  land  conveyed  to  her  use  after  her  /^^I^^-„. 
marriage,  she  shall  have  the  lands  which  were  con-*  tures  tn  bar 

veyed  to  her  before  the  marriage  in  part  of  her  join-  \^ . 

ture,  and  also  her  dower  in  the  residue  of  the  estate ; 
because  the  conveyance  in  part  of  jointure  was  no 
bar  to  dower,  from  the  uncertainty  of  the  expression^ 
and  the  impracticability  of  its  application* 

But  it  is  presumed  that  the  husband  may,  pre-  Contra  if  the 
viously  to  the  marriage,  purchase  by  a  jointure  his  ^f  ^^^^-^ 
wife's  dower  in  particular  parts  of  his  estate,  if  the  pression  be 
lands  are  clearly  ascertained  in  the  deed ;  for  the  [^"00^ 
statute  does  not  forbid  this,  but,  on  the  contrary,  tion  to  par- 
vulually  mcludes  it,  by  giving  the  power  to  prevent 
by  a  jointure  the  wife's  right  to  dower  in  the  "whole 
of  his  lands ;  and  the  general  maxim  applies  to  the 
case,  viz.  Omne  mqjus  in  se  continet  mmus. 

Sixthly.  Another  requisite  to  a  good  legal  jointure  6.  A  trua- 
is,  that  it  be  made  to  the  wife  herself,  and  not  to  any  ^d^JLa/* 
persons  in  trust  for  her.  jointure. 

It  was  observed  in  the  beginning  of  this  section, 
that  the  reason  for  the  statute  of  Henry  the  eighth 
making  jointures,  settled  on  women  prior  to  their 
marriages  in  lieu  of  dower,  bars  to  that  title  in  the 
residue  of  the  husband's  lands,  was  to  counteract 
the  effect  of  the  same  statute,  in  destroying  the  di-* 
stinction  between  the  possession  and  the  use  limited 
qi  the  estates ;  for  the  consequence  of  that  statute 
in  drawing  the  possession  to  the  use  (to  which  use 
dower  did  not  attach  at  the  common  law),  would 
have  been  to  have  given  a  right  of  dower  to  widows 
in  all  the  estates  of  their  husbands  not  comprised 
in  their  jointures  (which  wpre  generally  settled 
to  uses\  unless  the  act  had  declared  that  jointures 
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so  made  before  the  marriage,  should  depiive  the 
widows  of  dower  in  the.  residue  of  the  lands  of  their 
husbands  (a).  The  act^  therefore,  had  in  contem- 
plation such  jointures  only  as  were  limited  to  the 
wife's  use ;  so  that  where  the  use^  instead  of  being 
limited  to  the  wife,  is  limited  to  a  stranger  in  trust 
for  her,  the  jointure  so  made  is  not  a  legal  jointure 
either  within  the  letter  or  meaning  of  the  act  of 
parliament.  And  although  the  jointure  be  expressed 
to  be  in  satisfaction  of  dower,  and  the  widow  accepts 
it,  yet  neither  of  those  circumstances  will  give  it 
validity  at  law  (ft). 

But  it  seems  that  a  trust  estate^  being  equally 
beneficial  to  the  widow  as  a  legal  estate,  both  in 
certainty  of  duration  and  in  profit,  will  be  ccvisi- 
dered  in  a  Court  of  Equity  as  a  good  jointure, 
within  the  meaning  and  spirit  of  the  statute ;  so 
that,  if  the  woman  be  of  age  at  the  time  of  the  mar- 
riage, and  lands  are  vested  in  trustees  prior  to  the 
coverture,  to  pay  to  her  the  rents  of  them  for  life,  or 
a  rent-charge  out  of  them  from  liie  death  of  her  hus- 
band in  satisfaction  of  her  dower,  that  will  be  a 
good  equitable  jointure  and  bar  her  of  dower  (c). 

Lastly,  the  jointure  will  be  good,  although  the 
lands  settled  be  not  immediately  derived  from  the 
husband,  but  from  trustees  or  feofiees^  or  the  jointure 
be  made  by  the  father  or  such  trustees  or  feofiPees. 

The  letter  of  the  statute  of  Henry  the  eighth 
merely  extends  to  jointures  made  by  the  husband ; 
but  since,  as  before  mentioned,  the  act  has  received 
a  liberal  construction,  jointures  made  upon  married 


{d)  See  p.  457.        (h)  Co.  Litt.  36,  *.  1  Atk.  563.        (c)  Her- 
vey  V.  Hervey,  1  Atk.  561. 
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women  by  the  ancestors  of  their  husbands,  or  throng     Dow^b. 
the  medium  of  trustees  for  the  fatisband,  have  been      ""^ 
considered  to  be  within  the  meaning  of  the  statute,   tures  in  bar 

Thus,  in  an  an/omftnotis  case  in  Moor  (a);  the  8^- 
father  made  a  feoffinent  in  fee,  upon  condition  that 
the  feoffees  should  enfeoff  the  father's  son,  and  the 
son's  wife  in  tail,  with  remainder  to  the  father's 
right  heirs.  They  did  so ;  and  it  was  determined 
that  this  was  a  jointnre  within  the  intention  of  the 
statute.  The  decision  was  followed  by  Ashton's 
case  (&),  in  which  the  judgment  was  the  same. 

it  was  for  a  considerable  period  a  question  in^  And  al- 
volved  in  uncertainty,  whether  a  lointure  made  by  the  ^®"?^  *® 

•^  ^  •'  wife  be  an 

husband  before  marriage  upon  his  intended  wife,  then  infant,  she 
an  infimtj  was  a  good  legal  jointure  under  the  statute  j^^a^Tobtl^e 
of  Henry  the  eighth,  so  as  to  bind  her.    The  act  is  before  mar- 
expressed  in  general  terms,  *•  every  woman  married  "**** 
having  a  jointure  made  shall  not  claim  title  to  any 
dower,"  and  it  contains  no  exception  in  favour  of  in- 
fants. Since,  therefore,  the  words  of  the  statute  were 
sufficiently  comprehensive  to  include  women  under 
age,  and  there  were  many  settlements  in  jointure 
upon  wotnen  who  were  infants  at  the  period  the  act 
was  passed,  and  no  exception  made  of  infancy,  it  was 
contended  that  they  were  expressly  bound,  and  were 
intended  to  be  so  by  the  statute :  on  the  other  hand 
it  was  argued,  that  so  remarkable  an  alteration  in 
the  law  as  the  deprivation  of  an  infant  of  her  legal 
title  by  acceptance  of  a  jcnnture,  would  have  been 
more  clearly  expressed  if  it  had  been  intended  by 
the  act,  and  some  protection  of  her  interest  would 
have  been  secured  by  it.    The  doubt,  however,  has 

(a)  Page  28,  pL  91.        {b)  Dyer,  228  a,  pi.  46. 
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DowBB.  been  removed  by  the  highest  Court  in  the  kingdom, 
LeEtdjoin-  ^^^^^  ^^  decided  that  women  marrying  under  age 
Ures  in  bar  may  be  barred  of  dower  by  a  jointure  made  pre- 
\1, viously  to  their  marriages  by  their  intended  hus- 
bands, and  consequently  that  such  provisions  are 
within  the  operation  and  effect  of  the  statute.  The 
case  alluded  to  is  Dtntry  v.  Drury  (a). 
.  There,  by  settlement,  or  articles  made  previously 
to  marriage,  it  was  agreed  that  the  husband  should 
receive  all  the  personal  estate  of  his  intended  wife, 
then  an  infant^  and  that  she  should  have  a  net  an^ 
niiity  of  ^£600  during  her  life  for  and  in  the  name  of 
her  jointure,  and  in  full  satisfaction  and  bar  of  her 
dower  or  thirds  in  any  lands,  &c.  which  her  intended 
husband  then  was  or  should  during  the  marriage 
become  seised  of  an  estate  of  inheritance,  and  in 
full  satisfaction  of  her  share  in  his  personal  estate 
under  the  statute  of  distribution.  The  husband 
<:ovenanted  that  his  hetrs^  &c*  should  pay  the  annuity 
half-yearly.  There  were  some  real  estates  of  the 
wife,  which  her  husband  covenanted  and  she  agreed 
to  settle,  so  as  to  give  to  him  the  reversion  in  fee ; 
but  there  was  no  decision  upon  the  validity  of  that 
transaction.  To  this  deed  the  wife  was  a  party, 
and  she  executed  it  in  the  presence  of  her  guardian, 
and  with  whose  consent  the  marriage  was  solemnised. 
Her  portion  or  fortune  at  that  time  was  <£2000.  The 
rental  of  her  husband's  real  estate  at  his  death  was 
^2600,  and  his  personal  estate  amounted  to  j£60,000. 
The  wife  became  his  administratrix,  and  insisted, 
that  since  she  was  an  infant  when  her  jointure  was 
made  and  at  the  time  of  her  marriage,  she  was  not 

(a)  3  Bro.  Pari.  Ca.  Oct.  Ed.  p.  492. 
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bound  by  it ;  she,  therefore,  dainoied  her  dower,  and     Dowu. 
also  her  third  part  of  the  personal  estate  under  the  £^Z7^-„. 
statute  of  distribution.    The  children  of  her  hus-  tures  m  bar  . 
band  commenced  a  suit  in  Chancery  against  her,  ^ 
praying  the  usual  accounts  of  her  husband's  real  and 
personal  estates,  and  that  they  might  be  secured  and 
improved  for  their  benefits,  they  being  io&nts }  and 
that  the  widow's  jointure  of  £600  might  be  secured 
to  her.    She  set  up  such  claim  in  her  answer  as 
above  mentioned,  waived  her  jointure,  and  insisted 
upon  her  dower  and  distributive  share.    The  cause  - 
was  heard  before  Lord  Henley  (afterwards  Lard 
Norihington)  who  decided  in  favour,  of  the  widow's 
claims.    From  this  decree  the  children  appealed  to 
the  House  of  Lords ;  which  reversed  it,  after  hearing 
the  opinions  of  the  Judges  seriatim  on  the  legal 
question,  whether  an  infant  was  bound  by  a  jointure? 
and  the  Court  declared,  that  the  widow  was  bound 
by  the  agreement  entered  into  in  consideration  of  and 
prior  to  her  marriage,  and  which  ought  to  be  per- 
formed, also  that  she  was  barred  of  her  dower,  and 
of  a  distributive  share  of  her  husband's  personal 
estate  under  the  statute  of  distribution. 

The  points  decided  in  the  above  case  appear  to  be  The  ooin 
as  follow : — 1 .  that  a  jointure  settled  upon  afemale  in-  theL-eat 
fant  prior  to  marriage,  attended  with  all  the  circum-  case  of 
stances  considered  to  be  requisite  by  the  statute  to  jorwrif.  * 
render  jointures  in  general  valid,  will  be  obligatory 
upon  and  bar  her  of  dower.    2.  That  a  covenant  to 
make  a  jointure  which  would  be  good  at  law  if  it  had 
been  actually  settled,  will  have  the  same  effect  in 
equity.    S.  That  it  is  not  necessary  that  the  jointure 
should  be  of  real  estates,  as  the  literal  construction 
of  the  statute  requires,  if  from  the  terms  of  the  in<^ 
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strument  the  heir  is  bound,  and  the  widow  may^liave 
the  tiling  settled  or  agreed  to  be  so  secured  out  of 
lands,  as  in  the  present  case  the  widow  might  have 
had  the  whole  oi  the  annuity  secured  out  of  part  of 
her  husband's  real  estates.  And,  4,  that  the  jointure 
may  bar  not  only  her  dower,  but  also  her  distributive 
share  in  her  husband's  personal  estate  under  the 
statute  of  distribution ;  and  that  although  the  dis- 
proportion between  the  value  of  her  dower,  distri* 
butive  share  and  the  jointure  be  very  great,  still  such 
jointure  will  be  good,  and  bar  her  of  those  rights  (a). 

It  appears  to  be  a  necessary  inference  from  the 
case  oiDrury  v.  Drury^  that  if  the  jointure  be  made 
of  freehold  estates,  in  trMt  for  the  iniant,  it  will  be 
a  good  equitable  bar,  although  not  a  legal  jointure. 

If,  however,  the  jointure  be  defective  in  any  of 
the  particulars  which  ^ave  been*  adjudged  necessary 
to  bring  the  provision  within  the  intent  and  meaning 
of  the  statute  of  jointures,  it  will  not,  as  it  is  pre- 
sumed, bar  the  infant,  but  she  may  waive  it  at  her 
husband's  death  and  resort  to  her  dower. 

Thus,  in  Caruthers  v.  Caruthers(b)j  Lord  Ahanley 
decided  that  the  infant  was  not  bound  by  a  jointure 
from  the  uncertainty  of  its  taking  effect  upon  the 
death  of  her  husband,  (a  legal  requisite  which  was 
the  first  before  considered  (c),)  as  also  probably  upon 
the  uncertainty  of  the  provision  itsdf,  (which  has 
also  been  considered  under  the  fifth  requisite  neces- 
sary to  a  legal  jointure  ((jQ). 


(a)  On  these  points  see  ako  Henrey  v.  Ashley,  S  AtL  612,  and 
Vizard  v.  Longden,  2  Eden,  Q6,  Boynton  v.  Boynton,  1  Bro. 
C.  C.  445,.  Ed.  hyBeb.  (b)  4  Bro.  C.  C.  500.  (c)  Supra, 
p.  459.        (d)  Supra,  p.  4«66— 6. 
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In  that  case  the  husband  previously  to  the  mar^     Dowsr. 
riage  with  his  wife,  then  an  infant  of  the  age  of      '^T^, 
seventeen  years,  settled  an  estate  (which  was  in  the  tures  m  bar 
possession  of  the  mother)  on  the  mother  for  ^,  re-*  ^' 
mainder  to  himself  for  life,  remainder  to  his  intended 

'  wife  for  life,  if  she  survived  him  and  his  nkother,  as 
jpart  of  the  jointure  and  provision  intended  to  be 
made  and  secured  for  her,  and  in  lieu,  bar,  recom- 
pense and  full  satisfaction  of  all  demands  or  thirds, 
at  common  law,  or  by  custom  or  otherwise,  of  all  the 
messuages,  &c.  of  which  the  husband  might  be  seised 

*  during  the  marriage*  No  notice  was  taken  in  the 
settlement  of  what  was  to  be  the  ofiier  part  of  the  join-^ 
ture ;  but  before  the  marriage,  the  husband's  uncle 
surrendered  a  copyhold  estate,  which  was  recited  to 
have  been  made  for  making  some  Jurther  provision 
for  the  marriage,  the  uses  of  which  surrender  were 
limited  to  the  uncle  for  £/^,  remainder  to  the  bus* 
band  for  life,  remainder  to  the  wife  for  life,  if  she 
so  long  continued  a  widow;  but  it  was  not  stated 
to  be  in  lieu  or  bar  of  dower,  which  was  neces-^ 
sary,  as  will  appear  from  a  reference  to  the  pages 
mentioned  in  the  last  note  (d)*  The  question  was, 
whether  the  widow  was  bound  by  tliose  provisions 
as  a  jointure  ?  And  Lord  Alvanley  decided  in  the 
negative  for  the  reasons  before  detailed. 

It  is  observable  that  the  additional  provision  was  Jointure  of 
made  of  a  copyhold  estate,  which  is  objectionable,  ^^^^'^^ 
since  copyholds  are  not  included  within  the  statute  jointure. 
oi  uses,  and  that  part  of  it  which  relates  to  jointures; 
so  that  a  jointure  of  such  lands  is  not  at  law  a  bar  to 
dower.     The  reason  is,  that  an  estate  by  copy  of 
court   roll  is  disadvantageous  to  the  widow,  who 
must  pay  a  fine  upon  admission,  which  she  may  be 
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Dower,  unable  to  do,  and  thereby  commit  a  foifeitore; 
Leealjoin'  hesides,  widows  are  not  intitled  to  dower  by  the 
tares  in  bar  general  law  of  copyholds,  which  affords  an  inference 
^'  that  customary  lands  were  not  within  the  contem- 

plation of  the  legislature  (a)^ 
SmbUy  that  If»  then,  a  settlement  of  copyholds,  or  of  property 
*°  f?^  f  kss  than  freehold,  be  not  a  good  legal  jointure  withia 
fancy,  join-  the  statute  of  Henry  the  eighth,  except  the  widow 
oTproperty  ^^^  ^^  *^^  latter  case,  as  against  the  heir,  be  intitled 
not  within  to  the  privilege  of  having  the  provision  secured  out  of 
are  voidable  ^^  husband's  real  estates,  beyond  which  the  case  of 
h^%  *a^  i>nt^yy  v.  Drury  is  no  authority;  it  was  to  have  been 
death.  inferred,  from  what  before  appears,  that  when  the 

jointures  upon  infimis  before  marriage  were  of  copy-* 
hold  or  leasehold  estates,  they  would  not  have  been 
barred  by  them  in  equity,  unless  they  had  confirmed 
them  by  acceptance  after  the  deaths  of  their  hns- 
bands  when  suijuris^  and  under  no  disability*  But 
there  are  two  cases  which  appear  to  be  irreconcil- 
able with  these  observations,  to  which  I  must  draw 
the  reader's  attention,  first  ofiering  one  remark^  that 
a  distinction  must  be  made  between  jointures  of 
these  natures  made  upon  infants  and  upon  adults, 
since  the  latter  being  able  to  contract  before  the 
marriage  will  be  bound  in  equity  by  their  agree- 
ments, as  will  be  afterwards  shown,  wheth^  the 
jointures  be  good  at  law  or  not. 

The  first  of  the  two  cases  is  Jordan  v.  Savage,  to  be 
found  in  Bacon's  Abridgment  (6).  The  husband  wa» 
seised  of  copyholds,  and  by  the  custom  of  the  manor 


(a)  Gilb.  Ten,  182.  1  Ves.  sen.  54.  2  Ves.  sen.  257.  .   (6)  Vol, 
3,  Oct,  Ed.  p.  717.    Mich.  T.  6  Geo.  If. 
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the  first  wife  of  a  tenant  was  intitled  to  freebench     Dower. 
in  all  her  husband's  lands  of  which  he  was  seised  *  '^T. 
during  the  coverture.    The  husband  in  the  present  tures  tn  bar 

instance,  in  consideration  of  a  marriage  and  marriage  ^^ 

portion,  covenanted  with  trustees  to  settle  within 
two  months  after  the  marriage  a  part  of  his  lands  to 
the  use  of  himself  and  his  wife  for  their  lives,  with 
remainders  over.  It  was  declared  that  the  lands  so 
3ettled  on  bis  wife  (who  was  an  infant)  should  be  in 
lieu  of  her  customary  estate.  And  the  determination 
was,  that  she  was  bound  by  this  jointure,  although 
she  was  under  age  when  it  was  made,  and  no  party 
to  the  deed,  and  consequently  excluded  from  her 
^eebeiich. 

The  observation  which  arises  upon  the  perusal  of 
liie  last  case  is,  that  the  jointure  not  being  a  gopd  one 
at  law  for  the  reasons  before  given,  was  a  voidable 
act  as  against  the  infant-wife  upon  the  death  of  her 
husband ;  and  unless  she  then  confirmed  it,  of  which 
the  report  is  silent,  the  principle  of  the  decision  does 
not  appear. 

The  second  case  before  alluded  to  is  Williams  v; 
Chitty  (a).  There  A  and  B  being  each  possessed  of 
a  ieasehold  house,  by  settlement  made  before  their 
marriage,  assigned  both  of  the  houses  to  trustees,  in 
trust  for  A  for  life,  and  from  his  death  in  trust  for 
JS  his  intended  wife  for  life,  and  then  an  infant. 
By  the  same  deed  it  was  declared  that  £15Q0  3  per 
cents,  which  A  had  purchased  with  his  own  money, 
and  part  of  jB's  portion,  and  which  had  been  trans- 
ferred to  the  trustees,  should  be  in  trust  for  A  and 
J3  during  their  lives,  and  the  life  of  the  survivor,  &c. 


w  ....< 


(a)  3  Ves.  545--551. 
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Down,     and  it  was  also  declared  that  the  proviinon  made  for 

"!T7      JB  should  be  in  full  of  her  jointure,  and  in  bar  of 

t^  L  bar    dower.    A  died  seised  of  estates  of  inheritance  of 

^ the  annual  value  of  <£1000  and  upwards,  and  the 

yearly  amount  of  the  jointure  was  £\5^.  B  claimed 
her  dower  and  freebench  upon  the  principle  that 
she  was  not  bound  by  her  jointure,  since  she  was 
under  the  disability  of  infancy  when  it  was  made» 
The  Master  to  whom  the  cause  stood  referred, 
thought  and  reported  differently,  and  xspou  evidence 
of  reputation  he  stated  that  R  was  an  in&nt  at  the 
time  of  her  marriage.  And  Lord  Rosshfn  thought 
that  the  evidence  was  sufficient  to  prove  the  infancy» 
and  disallowed  £'s  exception  to  the  report,  thereby 
decreeing  that  she  was  barred  by  the  jointure. 

Similar  to  Jordan  v.  Savage,  the  last  case  is  not  a 
legal  jointure,  either  within  the  provisions  of  the  statute 
or  the  case  cf  Drury  v.  Drury  ;  so  that  the  question 
between  the  widow  and  the  persons  kititled  to  her 
husband's  real  estates  was  to  be  decided  according 
to  the  general  law  prevailing  on  the  subject  before 
the  passing  of  the  act.  No  rule  or  maxim  was  more 
thoroughly  understood,  than  that  an  infant  is  unable 
by  contract  or  consent,  to  part  with  his  or  her  real 
estates,  or  any  beneficial  interest  in  them,  and  the 
exceptions  which  have  been  attempted  to  be  made 
prove  the  generality  of  the  rule.  The  act  of  the 
infant  was  at  the  least  voidable  (a).  Hence  it  follows, 
that  except  by  a  special  legislative  authority,  no 
woman  under  age  can  absolutely  bind  herself  by  a 


(a)  Inter  alioSf  see  the  cases  of  Holt  ▼•  Clairencieux^  2  Stra,  937. 
Zoach  y.  P&rsons,  S  Burr.  1794.  Perk,  sect  12.  Co.  Litt.  45,  h, 
171,4. 
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contract  or  agreement  to  part  with  her  freehold  estate     Dowxr. 
or  her  interest  in  another^s  freehold  property }  and      7^^ 
title  to  dower  being  an  interest  of  the  latter  kind  j^nturei  in 
falls  within  the  above  rule  j  how  therefore  to  recon-  ^^9f* 
cile  the  decision  in  WiUiams  v.  Chitty,  with  the  rule 
<if  law  applicable  to  that  case,  appears  to  be  attended 
with  no  little  difficulty. 

From  dhta  in  some  cases,  it  has  been  inferred  tl^at  And  it  would 
{dntures  in  equity  upon  infants,  ahhoueh  not  within  fe^^^atthe 

•'  ^      J     r  »  o  competency 

the  statute,  would  be  binding  if  such  provisions  w^ere  of  the  join- 
competent  (a).    But  what  shall  or  shall  not  be  so  con-  deprive  ^T 
sidered,  is  so  vague  and  uncertain  as,  it  would  seem,  in&ntof  her 
to  afford  no  sufficient  data  to  induce  a  Court  of  waive  it  at 
equity  to  interpose  and  compel  a  person  to  abandon  *«^Jc««e 
a  legal  ascertained  right,  in  consideration  of  a  pro-  band, 
vision  at  the  time  deemed  to  be  competent,  but 
which  may  happen  in  the  result  to  prove  far  below 
the  value  of  the  legal  title  in  lieu  of  which  it  was  sub- 
stituted, as  seems  to  have  happened  in  the  above  case 
of  WiiUums  V.  Chitty.  The  inconvenience  that  would 
attend  this  doctrine  appears  to  have  presented  itself 
to  the  mind  of  Lord  Thurlaw  in  Dwnford  v.  Lane  {h\ 
when  he  said,  he  thought  that  the  Court  should  not 
ga  into  the  competence  of  the  settlement.  And  this  ' 

case  appears  to  have  been  approved  of  by  Lord  Eldon^ 
in  Milner  v.  Lord  Harewood  (c). 

IL  The  next  subject  for  consideration  is,  what  Equitable 
will  be  a  binding  jointure  upon  the  wife  in  a  Court  3*'*°^"'^* 
of  equity?  It  may  be  generally  observed  upon  this 
question,  that,  as  at  law,  the  provision  will  be  obli* 
gatory  when  it  is  made  before  marriage,  if  the  woman 


(a)  2  P.  Wni.  244.  Hervey  v.  Ashley,  S  Atk.  612.        (3)  1  Bro. 
C.  C- 116.        (c)  18  Ves,  375. 
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DowBR.     he  of  age ;  so  it  will  he  in  equity.    And  that»  as  at 
EatdTue      law,  the  jointure  will  not  he  hinding  when  it  is  made 
jmnturesm    after  the  marriage,  neither  will  it  he  so  in  equity; 
^^  hut  its  validity  will  depend  upon  the  widow's  ac- 

ceptance or  refusal  of  it  after  her  husband's  death. 
It  may  he  convenient,  in  treating  upon  this  sub- 
ject, to  revert  to  the  requisites  for  a  good  legal  join- 
ture  before  mentioned,  and  then  show  in  what  par- 
ticulars equity  differs  or  varies  from  the  law  in  these 
respects ;  the  reader  not  forgetting  that  the  autho- 
rity of  Courts  of  law  for  admitting  collateral  provi- 
sions in  bar  to  the  right  of  dower,  is  founded  upon 
a  special  statute,  and  that  the  jurisdiction  of  Courts 
of  equity,  in  these  matters,  existed  before  that  act, 
upon  the  principle  of  enforcing  agreements  entered 
into  between  individuals- 
Good  if  The  first  requisite  which,  as  before  noticed,  is 
made  before  necessary  to  a  binding  legal  jointure  is,   that  it 
with  wife's     be  made  to  commence  in  possession  or  profit  imme- 

Aough'they  ^^^^^^y  ^o^  ^h^  husband's  death  (a).  With  this 
be  not  made  agrees  the  rule  in  equity,  except  the  intended  wife 
from  hua-  he  a  party  to  the  deed,  and  by  executing  it  consent 
band's  death,  to  accept  a  more  uncertain  and  disadvantageous 

provision  in  lieu  of  dower,  for  then  she  will  he  bound 
and  absolutely  barred  of  her  common  law  right. 
Accordingly,  Lord  Alvanlei/y  adverting  to  this  sub- 
ject, in  Caruihers  v.  Caruthers  (J),  said,  "  that  if  the 
wife  had  been  adult  she  might  have  taken  a  chance 
in  satisfaction  for  her  dower,  acting  with  her  eyes 
open." 

With  respect  to  the  legal  requisite,  that  the  estate 
limited  in  jointure  be  such  an  estate  of  freehold^  as 


(a)  Supra,  p.  4*59. 


{b)  4  Bro.  518.    Ed.  by  Belt. 
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should  continuie  during  the  wife^s  life,  except  it  de-    Dower. 
termine  sooner  by  her  own  default  (a),  no  such  cir-      "^^ 
cumstance  will  be  necessary  in  equity  in  order  to  jgj^^rew  in 
make  the  jointure  an  absolute  bar  to  dower,  if  the  iargf, 
intended  wife  be  of  age  and  a  party  to  the  deed ; 
because  she,  being  able  to  settle  and  dispose  of  all 
her  rights,  is  competent  to  extinguish  her  title  to 
dower  upon  any  terms  to  which  she  may  think, 
proper  to  agree.    Upon  which  agreement  it  is  that 
a  Ck)urt  of  equity  acts  and  binds  her ;  so  that  if  she    . 
accept  of  a  term  for  years,  or  an  annuity,  or  copy-  As  of  a  term 
hold  lands,  &c.  in  lieu  of  her  dower,  she  will.be  con-  fo'-y^^**^- 
eluded,  and  barred  of  her  common  law  right  {b). 
And,  in  truth,  the'  inconveniences  which  atteild  a. 
limitation  of  lands  in  jointure  are  so  numerous,  that  Usual  me- 
it  has  been  the  general  practice  for  a  long  time  past  ^^^^^t*" 
to"  limit  or  grant  a  rent-charge  to  the  intended  wife  tures. 
during  her  life,  to  begin  at  her  husband's  death, 
with  powers  of  distress  and  entry,  secured  also  by  a 
term  of  years  (c). 

The  jointure  will  be  equally  g6od  and  binding  if  the  join- 
lipon  the  husband  and  wife,  and  bar  her  of  dower,  covenanVor 
if  it  be  not  absolutely  and  completely  settled  upon  articles  it  is 
her  by  deed,  but  rest  merely  in  covenant  or  articles  made^before 
before  the  marriage,  because  a  Court  of  equity  will  marriage, 
decree  a  specific  performance  of  such  a  covenant  or 
articles,  by  directing  a  settlement  which  will  have 
relation  to  the  period  when  it  ought  to  have  been 
inade(£/)» 


J — ^ 


(a)  SuprOf  p.  462.  (b)  Charles  v*  Andrews,  9  Mod*  152. 

(c)  See  the  form  of  such  a  deed,  in  Append.  No.  (9)  Vol.  2. 
{d)  »  P.  Wiy.  269.- 
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That  the  jointure,  in  order  to  be  an  idbsolute  bar 
of  dower,  ought  to  be  made  6^ri^  marriage,  is  equally 
a  rule  of  equity  as  of  law ;  and  in  both  jurisdictions,, 
when  the  provision  is  a  jointure  after  marriage 
within  the  statute  of  Henry  the  Eighth,  but  waivable 
by  the  widow,  she  will  be  obliged  to  elect  between 
such  a  jointure  and  her  dower;  but  if  such  provision  be 
not  a  legal  jointure  within  the  act,  then  the  law,  as  we 
have  seen  (a),  cannot  put  her  to  an  election,  but  she 
will  be  intitled  to  both  the  provision  and  her  dower  (6). 
Here  the  concordance  between  law  and  equity 
ceases ;  for  Courts  of  equity,  acting  upon  the  inten- 
tion of  the  parties  making  and  accepting  the  provi- 
sion, and  upon  the  conscience  of  the  widow^  oblige 
her  to  elect  between  her  dower  and  the  provision 
settled  in  jointure  upon  her,  and  on  this  principle, 
that  it  would  be  unconscientious  in  her  to  take  the 
thing  itself,  and  also  that  which  is  given  in  lieu  of 
it ;  so  that  whether  the  provision  be  made  before  or 
after  marriage,  if  it  be  not  conclusive  against  her 
but  voidable  only,  she  will  not  be  permitted  in  equity 
to  take  both  it  and  her  dower,  but  she  will  be  put  to 
her  election  between  them.  The  rule  is  established 
by  a  variety  of  determinations,  which  will  be  ad-, 
verted  to  when  the  doctrine  of  election  is  con-, 
sidered. 

It  has  been  noticed  under  the  fifth  requisite  of  a 
legal  jointure,  that  it  ought  to  be  expressed  in  the 
instrument  to  be  in  satisfaction  of  the  whole  of  the 
wife's  dower  (c),  or  at  least  of  her  dower  in  lands 
particularly  described,  and  that  since  the  statute  of 


(a)  Supra,  p.  i^.        {b)  Co.  Litt.  36,  b. 


A^pm, 
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frauds  and  peijuries,  j^oro/  evidence  is  inadmissible     Dower. 
to  prove  the  intention  to  have  been  so,  if  the  deed  or  -  "^*^ 
will  settling  the  jointure,  were  silent  upon  the  sub-  jointures  in 
ject.     The  practice  of  a  Court  of  Equity  so  far  ^^^ 
agrees  with  the  rule*  of  law,  that  if  it  appear  upon  Actual  ex- 
the  fiicc  of  the  instrument  that  the  provision  was  SS 
only  intended  in  satisfaction  of  part  of  dower,  leaving  ^^  "?®  JT^® 
the  proportion  in  uncertainty,  and  in  respect  of  what  dower,  not 
lands  dower  was  meant  to  be  barred  by  it,  such  pro-  ^^^^^^^  ^ 
vision  ^1  not  bind  the  widow,  but  she  will  be  in- 
titled  to  dower  upon  giving  up  the  provision  {a) :  and  But  jparol 
with  respect  to  parol  averments,  the  rule  of  evidence  ^^"^^jJJ^  ®  ^^ 
is  the  same  in  equity  as  at  law.     It  is  to  be  presumed,  tion  is  inad- 
thereforcj  that  since  the  statute  of  frauds,  no  such  °^*^*  ^' 
averment  can  be  admitted  in  equity,  to  prove  an  in- 
tention that  the  jointure  was  meaiit  in  satisfaction  of 
dower  (J).    But  it  is  not  necessary  in  equity,  as  at 
law,  that  the  provision  for  the  wife  should  be  ex- 
pressly stated  to  be  in  lieu  or  satisfaction  of  dower  j 
it  will  be  sufficient  if  it  can  be  clearly  collected  from 
the  contents  of  the  instrument,  that  the  provision 
was  intended  to  be  so. 

Accordingly,  in  Vizard  v.  Longdate  (c),  a  bond  SembU,  that 
was  given  by  the  husband,  before  marriage,  for  the  be^oremw- 
settling  an  annuity  of  <£  14  upon  his  wife,  for  life,  for  "age,  ex- 

•  pressed  for 

her  livelihood  and  maintenance :  Sir  Joseph  Jekyll  ^jfe^g  Uyeji. 
decided  that  the  provision  was  no  bar  of  dower ;  ^o®?>  a  good 

.        ,  equitable 

but  Lord  King  reversed  the  decree,  stating  it  to  be  jointure  in 
his  opinion  that  it  was  within  the  equity  of  the  statute  bar  of  dower, 
of  jointures,  and  a  bar  to  dower. 


(a)  See  the  case  of  Caruthers  v.  Caruthers,  4  Bro.  C.  C.  500. 
{h)  3  Atk.  8,  et  supra,  p.  467.  (c)  Stated  3  Atk.  8.    1  Ves. 

sen.  S5y  and  2  Eden's  Rep.  ^. 

Il2 
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Dower.         ^  doubt  was  expressed  by  Lord  Rossfyn,  in  Crouch 
EavU  hie      ^*  Strotton  (a\  of  the  authority  of  the  last  case  j  but 
jointures  in    when  it  is  considered^  that  the  definition  of  a  jointure 
^^^'  is  a  competent  livelihood  of  freehold,  &c.,  and  that  the 

consideration  of  the  bond  is  expressed  to  be  for  the 
livelihood,  &c.,  of  the  wife,  Lord  King^s  opinion 
that  it  was  intended  for  a  jointure,  may  not,  pro- 
bably, be  considered  without  foundation.  It  is  to  be 
remarked,  that  the  case  of  Crouch  v.  Stratum  is  quite 
consistent  with  Vizard  v.  Longdate.  In  the  former, 
the  husband  covenanted  by  settlement  before  mar- 
riage,  that  his  heirs,  &c.,  should  within  three  months 
Contra^  if  ^^^  ^^  decease,  pay  to  trustees  <£6000,  with  in- 
the  provision  terest  from  his  death,  upon  trust,  in  case  his  wife 

be  general.  '^ 

should  be  the  survivor,  and  there  should  be  no  issue, 
then  living,  &c.^  to  pay  for  her  own  use,  ^1500,  part 
of  that  sum,  with  interest,  and  also  to  pay  to  her  the 
interest  of  the  remainder  during  her  life.  Lord 
Rosslyn  held,  that  the  provision  did  not  bar  her  of 
dower. 

It  is  observable,  there  was  no  expression  in  the 
settlement,  as  in  Vizard  v.  Longdate^  to  show  any 
intention  that  the  provision  was  meant  to  be  a  join- 
ture in  satisfaction  of  dower.  But  when  a  man,  in 
contemplation  of  marriage,  expressly  provides  for 
the  livelihood  and  maintenance  of  his  intended  wife 
after  his  death,  the  circumstance  seems  to  amount 
almost  to  demonstration,  that  he  made  such  pro- 
vision in  lieu  of  any  other  which  the  law  might  have 
provided  for  his  widow,  for  the  same  purpose,  and 
in  the  same  language. 


(c)  4  Ves.  S94. 
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The  doctritae  relating  to  the  satisfaction  of  dower     Dower. 
by  the  husband's  testamentary  disposition,  will  be      .^^^ 
considered  in  that  part  of  this  work  in  which  are  dis-  aided  in 
Cussed  those  acts  of  the  widow  which  will  estop  her  ^V^^y- 
from  insisting  upon  dower ;  for  whether  those  pro- 
visions will  or  will  not  be  a  satisfaction  of  her  legal 
right,  depend  upon  her  own  election  (a), 

III.  The  next  subject  which  it  was  proposed  to 
consider,  was  the  jurisdiction  of  Courts  of  Equity  in 
relieving  or  assisting  jointresses,  and  of  jointuring 
powers. 

1.  It  has  been  observed,  that  a  jointure  agreed  by  Agreement 
the  husband,  before  marriage,  to  be  made  upon  his  entorcedin 
intended  wife,  will  be  good  in  equity,  although  it  be  ^^^J* 
not  actually  so  settled,  but  is  permitted  to  remain  in 
articles,  or  upon  the  husband's  covenant  (&);   for 
siich  a  jointress  being  a  purchaser  of  the  provision  by 
the  marriage,  is  intitled  in  that  character  to  the  aid 
and  protection  of  a  Court  of  Equity  j  accordingly 
such  articles  or  covenant  will  be  specifically  per- 
formed (c).     And  if  the  wife's  fortune  be  paid  to  the  Lien  of  wife, 
fitther  or  his  son,  and  they  are  parties  to  the  marriage 
contract,  the  wife  will  have  a  Uen  upon  the  estates 
of  the  father  and  the  son  (d). 

It  is  also  to  be  remarked,  that  upon  the  principle  Such  an 
of  the  wife  being  a  purchaser  of  her  jointure,  she  will  ^i^^^^^ 
be  intitled  to  hold  it  against  a  prior  voluntary  con-  pnor  volun- 
veyance  of  the  same  property,  made  by  her  hus-  a^.^"^^^' 
band(e).    And  it  will  be  no  objection  to  a  per-  Elopement 
formsOice  of  articles  or  a  covenant  to  settle  a  jointure. 


(a)  See  chap,  ll,  sec.  3,  pi. 4.  (5)  Supra^  p.  481.  (c)  2  P. 
WHI.  222.  (d)  1  Atk.  440.  {e)  Supra,  chap.  8,  p.  297,  and 
1  Chan.  Ca.  100. 
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Dower,  that  the  wife  eloped  from  her  husband,  and  lived  in 
Jointures  adultery,  because  no  law  has  created  a  forfeiture  by 
aided  in         any  such  acts  (a). 

^^^y-  A  Court  of  Equity  will  also  assist  the  wife  in  sub- 

Equity  will    jecting  her  husband's  assets  to  make  good  any  de- 
supplyadefi-  ficiency  in  her  lointure,  when  he  has  covenanted  or 

ciency  in  */  j 

the  amount    agreed  that  it  was  or  should  be  of  a  particular  amount 
of  the  join-    ^j.  ygjue.     This  was  done  in  the  case  of  Prohert  v. 

ture. 

Morgan  [b\  and  the  other  cases  referred  to  in  the 
When  the  note  (c).  But  a  distinction  is  to  be  noticed  when 
*mr™T/b^  the  agreement  or  covenant  to  settle,  &c.,  is  men- 
a  lien  on  the  tioned  to  be  of  particular  lands,  and  when  of  lands 
l^d^  *      ^^*  specified,  but  to  be  of  a  certain  annual  value. 

In  the  first  case,  the  agreement  or  covenant  is  a 
lien  upon  the  lands  noticed  and  specified,  and  will 
have  a  precedency  to  specialty  debts }  but  in  the 
second  instance,  the  wife  will  have  no  lien,  and  can 
only  class,  pari  passuy  with  the  specialty  creditors  of 
her  husband  (rf)- 

If  the  widow  be  evicted  of  her  jointure  by  a 
superior  title,  her  husband's  estate  will  be  liable  in 
equity  to  answer  the  difference  between  the  value  of 
her  dower  and  the  jointure  (e). 

So  also,  if  there  be  an  outstanding  satisfied  term 
for  years,  preventing  the  widow  from  obtaining  her 
jointure  at  law,  a  Court  of  Equity  will  relieve  her, 
by  enjoining  an  heir  or  devisee  from  setting  it  up,  as 


(fl)  Sidney  v.  Sidney,    3  P-  Will,  269 ;    and  277,  in  notes, 
(ft)  1  Atk.  440.  (c)  Speake  v.  Speake,  1  Vem.  217.    Grove 

V.  Hooke,  4  Bro.  Pari.  Ca.  oct.  Ed.  598.  Prime  v.  Stebbing,  2 
Ves.  sen.  409.  (d)  Girling  v,  Lee,  1  Vem.  63.  Freemount 
V,  Dedire,  1  P.  Will.  4-29.  Carpenter  v.  Carpent^,  1  Vem,  440. 
(e)  Beard  v.  NutthaU,  1  Vem.  427. 
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also  a  purchaser,  if  he  biEul  notice  of  her  title  at  the     Dowbr. 
time  of  his  purchase  (fl).  j^r^ 

It  must  be  further  noticed,  that  a  Court  of  Equity  under 
will  not  decree  the  performance  of  an  agreement  to  P^^'^'^^* 
settle  a  jointure  upon  the  wife,  against  a  person  who  Notperfoim- 
has  equal  equity  with  herself,  but  who,  in  addition,  lonijide 
has  obtained  the  legal  interest  in  the  estate ;  as  in  v^jch^er 
the  instance  of  a  purchaser,  under  a  conveyance,  of  tice. 
the  legal  estate,  who  has  paid  his  purchase-money 
without  notice  of  the  agreement  or  covenant.    But 
if  he  be  affected  with  notice  of  the  agreement  or 
covenant,  prior  to  the  completion  of  his  purchase,  he 
will  be  considered  a  trustee  for  the  wife,  and  obliged 
to  make  good  her  jointure  {b).    And  although  he  Nor  against 
have  notice,  yet  if  he  be  not  the  immediate  pur-  ^^^^^^^ 
chaser,  but  claims  from  one  who  had  no  notice  of 
the  agreement,  a  Court  of  Equity  will  not  in  that 
case  interfere  at  the  suit  of  the  wife ;  because  if  it 
were  to  do  so,  it  would  be  injurious  to  the  honAJide 
purchaser  without  notice,  from  whom  the  purchaser 
with  notice  claimed,  since  the  former  would  be  liable 
to  answer  over  in  damages,  upon  the  eviction  of  the 
latter  (c). 

2«  Powers  requiring  certain  formalities,  are  fre-  powers  of 
quently  granted  to  tenants  for  life,  to  make  join-  Jointuring, 
tiires  upon  women  whom  they  may  marry  j  which 
formalities  ought  in  strictness  to  be  observed,  as  it 
was  noticed  on  a  prior  occasion  (cQ.    Yet  if  the  Theirdefecu 
persons  having  those  powers,  happen  to  omit  any  of  supplied  in 


(a)  Pre.  Cli.  65.    See  last  chap.  sect.  2,  p.  368.        (A)  2  Vem. 
27 1 .  599.    2  V.  Will.  681 .    1  Atk.  5;  1 .  (c)  2  Bro.  C.  C  66. 

((0  Supra,  ^.  116. 
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to  execute 
power,  ap- 
pear in  writ- 
ing, it  will  be 
sufficient. 
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thp  circmnstances  required  by  them  iu-  their,  exe-. 
cuiion,  or  if  such  persons  engage  to  execute  thenir. 
but  die  before  they  perform  their  agreement,  a  Court 
of  Equity  will  interfere  on  behalf  of  the  intended 
jointresses,  and  supply  the  defects,  jointresses. being, 
purchasers  of  the  provisions  by  the  marriage  con- 
tract (a). 

Thus  if  a  power  require  its  execution  to  be-  by 
indenture;  and  it  be  executed  by  a  deedpoUf  ot  wiU^. 
as  in  Toilet  \.  Toilet  {b)y  or  ifthe  signing  of  the  party, 
be  directed  to  be  attested  by  three  witnesses,  when: 
such  signature  is  made  in  the  presence,  of  one  or  two, 
persons  only(c)j  in  these  and  the  like  cases,, the, 
mistakes  will  not  be  allowed  to  vitiate  the  execution, 
of  the  powers.    The  principle  laid  down  by  Lord: 
Redesdale  is  this;  "  That  where  a  person  acts  for, 
valuable  consideration,  as  upon  marriage,  he  is  under- 
stood in  equity  to  engage  with  the  person  with  whom 
he  is  dealing,  to  make  the  instrument  as  effectual  as 
he  is  able ;  and  whenever  that  is  the  case,  there  is 
nothing  in. any  of  the  authorities  to  raise. a  doubt 
that  it  shall  have  effect,  so  far  as  the  person  executing 
it  has  the  power  j  and  where  the  nature  of  the  in-  • 
strument  is  contrary  to  what  the  power,  prescribes, 
.but  demonstrajtes  an  intent  to  charge,  it  shall  have. 
tRe .  operation  of  charging  in  that  form  which  .  the 
power  allows  (rf).'* 

It  follows,  therefore,  that  howeyer.the  intent  be 
shown,  if  it  be  in  writing  the  Court  will,  in  aid  of 


(a)  See  the  form  of  a  power  to  jointure,  in  Append*  No.  8, 
vol.  2.  {b)  2  P.  WilL  490.  (c)  Cotter  v.  Layer,  2  P.  ^/^ 
623.  Sergeson  v.  Sealey,  2  Atk.  415.  Wade  v.  Paget,  1  Bro. 
C.  C.  363.         {d)  Cited  2  Ball  and  Beat.  Rep.  in  Irel.  44. 
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the  intention;  supply  the  defects  iii  the  mode  of     I>awE», 
execution  in  &vofir  of  the  jointress ;  so  that  whether  j  -^^ 
the  intent  to  execute  the  power  be  by  letter,  memo-  under 
mndum,  will,  articles,  or  covenant,  a  Court  of  Equity  ^^^'^^^       * 
will  aid  the  jointress,  and  supply  all  omissions  (a). 

It  is  not  necessary  that  the  person  having  the*  Agreement 
power  of  jointuring  at  the  time  he  covenants  "or  ij^fj^^  ^^ 
agrees  to  make  the  jointure,  should  be  in  possession  m«nder  to 
of  the  esl^te,  provided  he  afterwards  live  to  succeed-  power  when 
to  it.     Thus,  if  tenant  for  life  in  remainder,  with  a  ^  P«»«»io° 

'is  good, 

power  of  jointuring,  engage  to  make  a  jointure  upon 

his  wife,  when  he  shall  come  into  possession  of  the ' 

lands,  it  will  be  good  in  equity,  if  he  survive  the  per-  and  it  may 

sons  \ilrhose  interests  preceded  the  estate  limited  to  though  the 

him(i&);   and  the  agreement  may  also  be  good^  power  be  not 

although  he  do  not  mention  or  allude  to  his  power 

in  the  agreement. 

Thus  in  Jackson  v.  Jackson  (c),  by  indentures  made 
between  A  and  C,  his  wife,  and  B,  their  son,  certain ' 
estaites  in  Yorkshire  were  settled  on  A  for  life,  re*  * 
m^ainder  to  the  use  of  C,  to  secure  an  annuity,  re- 
mainder to  B  for  life,  with  the  remainders  over.    A 
power  was  given  to  J3,  when  in  the  actual  possession    -  '    '     ' 
of  the  premises  under  the  settlement,  to  limit  all  or  * 
any  of  them  to  the  use  for  life  of  any  woman  whom 
he  might  marry,  for  a  jcnnture^  in  bar  of  dower.   By 
articles  previously  to  the  marriage  of  By  he  and  A 
c5ovenantedi  that  within  twelve  months  after  the' 

4 

laarriage,  B  would  settle  upon  JD,  his  intended  wife. 


(a)  Coventry  v.  Coventry,  2  P.  Will.  222.     Vernon  v.  Vernon, 
AinbLL  {h)  Alford  v.  Alford,  1  Stra.  604.  (e)  4  Bro. 

C'«.X7.  462..  .See  also  Lbw8on  v.  Lowson^  3  Bro.  C.  C.  272. 
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cute power 
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as  where 
husband  has 
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prised in 
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to  which  his 
act  can  ap- 
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can  neither 
enforce 
against  the 
person  in  re- 
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a  sufficient  estate  during  her  life,  to  take  eflfeet  in 
possession  fh>m  A^  the  father's,  death,  in  freehold 
lands  in  the  county:  of  ForAr,  of  the  yearly  value  of 
1^100,  or  a  like  annuity  to  be  issuing  out  of  lands  in 
that  county.  B  survived  A^  and  died  without  having 
made  any  settlement  according  to  his  covenant;  and 
the  questioa  between  D  and  the  person  in  remainder 
was,  whether  she  was  intitled  to  have  the  covenant 
performed?  And  Lord  Ahcmkyf  M.  R.  was  of 
opinion  that  she  was  so  intitled. 

It  is  observable  that  in  the  last  case  the  son  had 
no  other  property  in  the  lands  but  his  interest  in  the 
Yorkshire  estate ; .  and  the  grounds  of  iiOftd  Ahan^ 
ley*s  decree  were  these :— ^Ist,  that  it  wppeared  that 
the  power  was  in  the  contemplation  of  the  parties  at 
the  time  when  the  articles  were  entered  into ; — Sdly, 
that  the  Yorkshire  estate  was  the  only  one  upon 
which  the  covenant  could  attach  ;*-^«nd  ddly,  because 
the  covenant  did  attach  and  bound  the  husband  to 
perform  it  as  he  could,  the  Court  considering  that 
he  intended  to  do  so  for  a  person  claiming  Inmd^fide^ 
and  fw  a  valuable  consideration. 

But  if,  at  the  time  of  the  agreement  or  covenant 
to  settle,  a  jointure,  thie  husband  liave  lands  besides 
those  to  which  the  pow^  extends,  and  he  does  not 
refer  to  such  power,  or  otherwise  show  an  intention 
to  execute  it ;  then,  as  the  agreement  or  covenant 
may  be  performed  either  under  the  power,  or  out  of 
the  husband's  interest  in  the  other  property,  there 
is  no  reason  why  his  engagement  should  be  applied 
more  to  the  one  than  to  the  other.  Since,  therefore, 
an  intent  to  execute  a  power  is  necessary  either  by 
a  reference  to  it,  or  from  dear  intention  appearing 
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upon  the  instnimaiit  (a),  and  that  intent  is  wanting     Dowbr« 
in  the  present  instance,  the  general  agreement  or      --•^ 
covenant  cannot,  from  uncertainty  of  application  to  ^^^^ 
Ijie  lands  comprised  in  the  power,  and  to  the  power  po^rs. 
itself,  be  a  Uen  upon  such  lands ;  so  that  there  is  no  mainder  an 
sufficient  nound  for  a  Court  of  Equity  to  consider  f^eementto 

^  />  jointure,  as 

such  an  agreement  as  an  execution  of  the  power,  or  an  intended 
sui^y  any  defect  in  the  presumed  execution  of  such  ^^e  do^ct 
a  power,  when  it  is  doubtful  whether  the  donee  nor  aid  a  de- 
had  it  in  his  contemplation,  or  meant  to  make  the  presumed 
settlement  under  its  authority^    This  appears  to  be  execution  of 

^  sucii  power» 

the  true  principle  of  the  decree  in  the  case  of  Eltiot 
V.  Hek  (b). 

It  has  been  contended,  that  if  the  wife  have  a  pro*.  It  is  no  ob- 
vision  independent  of  the  jointure  intended  to  bei^e^ui^yg^p. 
settled  upon  her,  a  Court  of  Equity  will  not  supply  Fpng  a  de- 
any  defect  in  the  execution  of  the  jointuring  power;  power's  exe- 
but  such  a  rule  has  never  prevailed.    Of  the  gtum-  ^^f^?  ^ 

*  ^  wife  18  otner- 

turn  of  the  provision  for  the  wife  the  husband  is  the  ii^e  pro- 
best  judge  (c).    In  aiding  the  defective  execution'  ^* 
empowers  to  jointure,  it  has  never  entered  into  the 
view  of  the  Court,  whether  the  provisions  meant  to 
have  been  made  for  the  wife  were  voluntary  or  not; 
for  the  provisions  being  intended,  and  the  objects 
being  the  wives  of  the  appointors^  these  drcum-^^r^*^ 
stances  have  always  been  considered  sufficient,  to  forcing  an 
intitle  the  Coiut  to  assist  the  appointees  in  carrying  J^^^^ecute 
into  effect  the   appointments,  though  defectively  the  power. 


(a)  Holmes  v.  Ooghill,  7  Ves.  499.  Brown  v.  Higgs,  8  Ves. 
570.  Lowson  v.  Lowson,  3  Bro.  C.  C.  272.  MXeroth  v.  Bacon, 
5  Ves.  159;  and  DiUon  v.  DiUon,  1  Ball  and  Beat.  77.  (t)  1 
Vem.  406.  (c)  Tudor  v.  Anson, ^2  Ves.  sen.  582.  Smith  v. 
Baker,  1  Atk»  586,    Chapman  v.  Gibson,  3  Bro.  C,  C.  229. 
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PowEE.  made ;  as  also  agreements  to  execute  such  powers, 

r^~  when  they  have  been  omitted  to  be  formally  executed 

under  hy  the  contracting  party  (a). 

po^^^ers^^^        'jTjg  forms  of  powers  enabling  husbands  to  settle 

jointures  on  their  wives  frequently  differ  in  ex- 
pression. It  will,  therefore,  be  useful  to  consider 
some  of  the  appointments  whidi  have,  and  which 
have  not  been  considered  as  authorised  by  such 
powers. 
What  de-  Sometimes  the  power  to  jointure  is  framed  in  very 

be^i^dein  g^J^cral  terms,  as  "to  make  a  jointure  of  lands  not 
executing  a  exceeding  £600  2L  year."  In  such  cases  an  appoints 
power  to  set-  ment  of  a  net  yearly  sum  of  that  amount  would  be 
tie  a  parti-     improper;  for  under  such  a  power  the  annuity  is 

cular  sum  as-       *^     *  .  *  -^ 

a  jointure,     liable  in  the  hands  of  the  widow  to  the  payment  of 

all  public  taxes^  repairs,  and  other  usual  outgoings 

to  which  the  lands  were  liable  (i). 

What  de-  At  other  times  the  power  expresses  the  lointure  to 

when  power  ^  made  thus :  **  not  exceeding  in  the  clear  yearly 

is  to  settle  a  ygjue  ^6100,  or  ^100  a  year  for  every  .£1000,  for  the 

dear  yearly  % 

sum.  portion  which  the  donee  may  receive  with  his  wife.'* 

This  occurred  before  Lord  Hardwicke^  in  the  case  of 
The  Earl  qfTyrcwmel  v.  The  Duke  ofAncaster  (c),  in 
which  his  Lordship  criticised  upon  and  expounded  the 
word  clear  as  follows ;  "  Where  nothing  but  the  word 
clear  is  used,  it  is  a  right  rule  to  construe  it  as  it  would 
be  between  buyer  and  seller  of  estates.  Clecar  must 
not  mean  all  outgoings  like  a  rent<;harge,  as  losses 
^"*  ^i/ b^"  ^y  tenants  and  management,  to  which  a  rent-charge 
free  from—   is  not  liable .    Then  what  is  the  rule  to  go  by  ?    What 


(a)  .1  Atk.  567.  (5)  See  the  case  of  the  Countess  of  Lon- 

donderry v.  Wayne,  2  Eden  Jlep.  170.    AmbL  dfi^,  S,C.;  and 
Hervcy  v.  Herv^y,  1  Atk,  561.        (c)  2  Ves.  sen.  504. 
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would  be  understood  betweeil  buyer  and  seller;  that     Dower. 
is,  all  reprises  and  incumbrances^  and  all  extraxyrdhtary  j^J^       . 
charged,  unusual  and  not  agreeable  to  the  course  of  under 
the  country;  and  then  the  land-tax  is  not  to  be  con-  ^!I^!!1l_ 
sidered.    Although  the  land-tax  is  to  be  considered  , 

Inciiiii* 

as  a  burden,  it  is  contingent  in  itself,  because  the  brancee. 
value  is  contingent,  and  that  is  a  reason  why  it  ought  Extraordi- 
to  be  taken  in,  notwithstanding  it  is  not  taken  in  be.  °"^.  ^^^' 
tween  buyer  and  seller.    Tithe  is  such  as  it  ought  to  Tithes. 
be  free  from ;  so  of  ^ifee'farm  rent,  which  is  an  in-  Fee-£Eurm 
cumbrance  hy  private  title.     Then  as  to  poar-^ates  ^^  * 
and  church  levies^  if  in  this  country  the  usual' course  land-tax. 
of  letting  estates  had  been  to  let  them  subject  to  Whether 
these  charges,  I  should  have  taken  the  power  in  that  rates  de- 
sense,  that  the  lointure  should  be  charged  with  these  P?"*^  "P*^" 
payments ;  for  when  a  person  creates  a  power,  and  stances, 
makes  a  jointure  as  a  ckar  jointure  in  lands,  it  must 
be  considered  as  lands  of  a  clear  rent  according  to' 
the  course  of  letting  in  that  country,  and  not  be 
liable  to  extraordinary  charges  by  contract.'^    Lord 
Hardwicke  decreed  that  the  widow  was  intitled  to  a 
jointure,  not  exifeeding  the  dear  yearly  value  of 
^1000  at  the  time  of  the  settlements  made,  viz.  clear 
of  incumbrances,  and  all  other  charges  which,  by  the 
course  and  usage  of  the  country  in  which  the  lands 
were,  ought  to  be  borne  by  the  tenant;  but  subject  to 
the  land-tax,  and  all  other  outgoings  which  accord- 
ing to  such  course  of  the  country  ought  to  be  borne- 
by  the  landlord. 

Some  of  the  powers  have  not  lefl  their  meaning^  What 
be  decyphered  under  the  general  terms  ckar^  &c.  ^  f^^^reof 
in  the  preceding  instance,  but  they  have  descended  a  sum  of 
to  particulars,  as  in  the  case  ofThe  Marchioness  qf  ^^^^^^J 
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Dowuu  Blan4fi>fd  v.  The  Duchess  (fMarlbaraugh  (a).  There 
Joinhmu  *^®  power  to  settle  a  jointure  out  of  lands  wias  a  yearly 
under  sum  ^^not  exceeding  <£4000,  without  any  deductions 

P^*^"^*'  or  abatement  for  any  taa^es,  charges^  or  impositions, 
pressing  it  to  imposed  OT  to  be  imposed,  parliamentary  or  other- 
deductions  wise.''  Lord  Hardwicke  was  of  opinion  that  the 
for  tex«,  &c  land-tax  was  to  be  deducted  under  the  power,  since 
liable  to.       taxes  were  particularly  named;  observing  that  it 

would  be  very  strange  to  hold  the  most  public  tax  in 
the  kingdom  should  be  meant  to  be  excluded,  when 
the  words  imposed  and  to  be  imposed  were  used  in 
the  power*  But  hia  Lordship,  in  reference  to  this 
case,  said»  in  that  g£  Tyrconnel  v*  The  Duke  ofAn^ 
caster  (h\  that  if  the  word  taxes  had  not  been  men- 
tioned in  the  power,  he  would  not  under  the  other 
words  have  considered  the  jointure  to  be  exempt 
from  deduction  for  taxes,  and  consequently  not  from 
the  land-tax.  His  Lordship  decreed  in  thfe  present 
case  that,  under  the  words  of  the  power,  the  Mar- 
chioness was  intitled  to  such  a  jointure  as,  at  the 
time  of  her  husband  executing  the  articles  engs^ing 
to  settle  £SOQO  a  year  upon  her  mder  such  power, 
was  of  the  annual  value  of  £3000^  free  from  aU  in- 
cumbrances, rent-charges,  rents-seek,  fee-farms,  quit- 
rents,  annuities,  stipends  to  ministers,  pensions  and 
procurations,  and  also  from  all  parliamentary  taxes 
or  impositions  as  were  in  being  at  the  time  the  power 
was  executed,  and  in  particular  the  land-tax  then  in 
existence. 
Stfinife,  that  From  the  two  last  cases  determined  by  Itwd 
Se  ^^ml  S<^dwicke,  as  also  from'  Pirmell  v.  HdOetic)  decided 


(a)  d  Ask.  542.         (£)  ^  Yes.  sen.  504.         (c)  Ambl.  106. 
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by  liiiBy  and  Speake  v«  Speake  (a)  detennined  by  Sir     Dowbr« 
Fronds  Norths  Lord  Keeper,  it  would  appear,  that  -  .""^^ 
the  time  for  ascertaining  the  clear  yearly  value  of  the  under 
jointure,  and  its  exemption  from  taxes,  &c.  is  the  y^"^*- 
period  when  th^  power  is  executed ;  and  also  that  is  to  be  esti* 
the  rule  would  be  the  same  when  the  words  of  the  settled  when, 
power  are  prospective,  directing  the  exemption  from  ^  P^^  ^* 
taxes,  &c.  to  he  imposed,  &c. ;  so  that  it  might  h^ve 
been  considered  settled  in  practice  by  the  authorities 
before  referred  to,  that  when  the  jointuje  of  lands 
is  not  to  exceed  a  particular  yearly  sum,  suppose 
<£4000,  after  making  the  above  deductions,  such 
yearly  value  would  be  irrevocably  fixed  at  the  time 
when  the  jointure  is  made;   the  consequence  of 
which  would  be,  that  whether  the  value  of  the  lands 
aft;erwards  decreased,  as  by  the  imposition  of  new 
taxes  or  otherwise,  or  whether  they  increased,  no 
alteration  in  their  value  was  to  be  allowed  as  be-* 
tween  the  widow  and  the  heir,  or  the  person  in  re- 
mainder; and  there  is  no  injustice  in  this  rule,  for  if 
the  lands  increase  in  value  the  widow  has  the  benefit 
of  it,  and  if  they  diminish  in  value  she  ought  to  bear 
the  loss.  But  the  contrary  doctrine  would  be  attended 
with  this  inconvenience;  these  powers  would  be 
always  executory,  fluctuating,  and  desultory;  in« 
capable  of  being  finally  executed,  and  the  heir  or 
person  in  remainder  would  be  in  continual  hazard 
of  being  brought  into  a  Court  of  Equity  by  the 
jointress,  to  make  good  a  subsequent  deficiency  in 
the  amount  of  her  jointure,  from  new  impositions  or 
losses  which  occurred  after  its  settlement*     Sut  a 
decision  has  been  made  since  the  foregoing  cases, 

f 

(a)  1  Vera.  217. 


Dower.  Which  is  considered  to  be  contrary  to  them,  and 

,  .*"^~  therefore  to  have  unsettled  what  they  were  pre- 

under  viously  thought  to  havc  determined.    The  case  was 

P^"^*^^  the  Cotmtess  of  Lcndonderrtf  v.  Wayne  (a)}  but  it 

The  case  of  may  probably  be  reconciled  with  them  upon  fiur 

London*  .  ,  •  i       ^« 

derry  y.        companson  and  consideration. 

Wayne  con-       The  father  devised  his  real  estates  to  -4  his  first 

Bidered. 

son  for  life,  remainders'  over.  A  power  was  given  to 
A  and  the  other  tenants  for  life  when  in  possession, 
to  jointure  any  part  of  the  estates  not  exceeding  the 
yearly  value  of  <£400^  By  articles  before  marriage, 
A  covenanted  to  convey^  within  six  months  after  the 
marriage,  lands  and  tenements  of  inheritance  in  pes* 
session,  in  two  manors^  of  the  annual  value  oi£4/00 
dear  of  taxes  and  reprises,  upon  himself  for  life, 
remainder  to  his  intended  wife  for  life,  with  re-* 
mainder  to  the  issue  male  of  the  marriage.  A^  in 
pursuance  of  his  engagement  and  in  execution  of 
his  power,  conveyed  by  a  deed  of  settlement  after 
the  marriage  lands  within  the  two  manors^  which, 
with  an  annual  pension  of  £4^  payable  out  of  a 
rectory,  and  after  making  deductions  for  tenants, 
boons,  &c.  brought  the  jointure  within  <£400  a  year. 
But  A  also  covenanted^  that  if  the  premises  settled 
should  fall  short  of  that  annual  value,  either  on  ac- 
count of  £9XiO  which  were  payable  to  B^  or  by  lawful 
eviction  or  incumbrance,  it  should  be  m^de  up'  out 
of  other  lands  devised  to  him  by  his  father  and 
within  the  powen  After  -4*s  death  the  widow  made 
a  claim  arising  upon  a  deficiency  in  the  value  of  the 
settled  estates.  This  claim  was  made  in  the  year 
17^4,  the  settlement  having  been  made  in  17S3, 


(a)  Reported  in  Ambl.  424f  ai^d  2  EdciPi  170. 
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arid  the  husband  had  been  dead  about  five  years.     Dowbr. 
Lord  Henley  decreed  that  the  value  of  the  jointure  jointured 
should  be  estimated  as  it  was  at  ^*s  deaths  and  not  «»^ 
at  the  time  of  the  execution  of  the  settlement,  as  in 
the  prior  cases. 

The  observations  which  occur  upon  the  perusal 
of  the  last  case  are  these :  that  it  differs  from  the 
preceding  cases  in  the  form  of  the  covenant  entered 
into  by  the  settlor,  the  intention  from  which  ap- 
pears to  have  been,  that  the  value  of  the  jointure  at 
the  time  of  the  execution  of  the  power,  was  not  to 
be  conclusive  upon  the  wife,  but  should  be  subject  to 
investigation  at  the  settlor's  death,  when  his  widow's 
title  to  the  possession  of  the  lands  commenced,  and  ^ 
at  which  period  it  was  meant  and  covenanted,  that 
her  jointure  should  be  <£ 400  a  year.  That  the  cove- 
nant was  prospective^  viz.  if  the  premises  that  had 
been  settled  should  fall  short,  &c. :  which  showed 
the  settlor's  meaning,  that  the  value  was  not  to  be 
irrevocably  fixed  by  the  settlement  containing  such 
a  covenant.  That  the  covenant  seems  to  have  been 
intended  to  counteract  the  rule  established  by  the 
preceding  cases,  and  to  be  a  security  for  the  value 
of  the  jointure  being  £400  a  year  at  the  period  of  the 
husband's  death.  This  distinction  appears  to  reconcile 
the  present  case  with  the  preceding  decisions.  If, 
however,  it  should  be  determined  that,  notwithstand- 
ing the  above  criticism,  this  and  the  preceding  cases 
are  contradictory,  then  the  number  and  weight  of 
the  authorities  against  Lord  Henley^%  opinion  in  the 
above  case,  united  with  the  circumstance  of  it  not 
appearing  that  any  of  the  preceding  authorities  were 
mentioned  in  the  argument  of  that  case,  or  alluded 
to  by  his  Lordship,  would>  as  it  is  presumed,  over- 

VOL.  I.  K  K 
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DovTAB.  balance  that  single  dedsion,  and  leave  the  rule 
Jointwrei  settled  by  Sir  Francis  North  and  Lord  Hardwicke^ 
under  as  before  stated. 

f^"^^*'  When  the  power  limits  the  amount  of  the  jointure 

Powers  to  to  be  made  with  reference  to  the  amount  of  the 
proportion  wife's  fortune,  in  that  case  no  larger  sum  can  be 
wif^'^Tr-  ^^  appointed  under  the  power  than  is  in  proportion 
tune.  to  the  value  of  the  fortune  actually  and  bond  fide 

brought  by  her.  There  must  be  no  contrivance. 
The  execu-  no  fraud  to  augment  such  portion ;  for  if,  in  order 
goodonly  to  *^  Hiake  a  large  jointure  under  the  power,  a  greater 
the  extent      sum  is  paid  to  the  husband  than  his  wife's  real  for- 

of  the  actual  ,  ,  .  .  ,  •/?  i.  j 

and  honA  Me  t^^^>  which  excess  he  repays ;  or  ii  he  endeavour 
amount  of     by  prior  agreement  to  benefit  himself  by  the  ap- 

(Oe  ^^ixe  8 

portion.         pointment,  as  in  hane  v.  Fa^e  (a) ;  in  such  and  the 

like  instances  the  execution  of  the  power  will  be 
good  pro  Umto^  and  void  as  to  the  excess ;  for  the 
fraud  only  affects  a  part  of  the  transaction :  such 
part,  therefore,  to  which  it  does  not  extend,  remains 
a  valid  execution  of  the  power. 

An  instance  of  this  species  of  limited  power  oc- 
curred in  the  case  of  the  Earl  of  Tyrcormel  v.  the 
Duke  ofAncasterj  and  the  Duke  ofAncaster  v.  Lady 
Sherrard(li).  There  the  power  waa  to  enable  the 
tenant  for  life  to  settle  a  jointure  (which  was  of 
lands)  not  exceeding  the  clear  yearly  value  of  ^100 
for  every  <£10(X)  that  he  should  receive  as  and  for 
his  wife's  portion.  The  fortune  of  his  wife  waa 
^10,000 ;  <se8000  of  which  he  received,  and  the  re- 
maining <£2000  were  settled  to  increase  the  porticms 
of  the  younger  children  of  the  marriage,  of  whicli 
there  were  none*    The  husband,  in  consideration  of 

(o)  Ambl.  283.  (h)  2  Vet.  sen.  500. 
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the  ^10,000,  settled  a  jointure  of  ^1000  a  year  upon     Dowwi. 
his  wife,  under  the  power.    A  question  arose  upon  j^,-,J^J^ 
this  execution,  whether,  since  he  in  fact  only  re^  under 
ceived  .£8000  of  the  portimi,  the  power  was  well  ^^fH!!!!!: — 
executed  to  the  extent  of  ^1000  a  year  ?    And  as 
the  principles  of  the  whole  of  the  subject  now  under 
connderation  are  fully  and  clearly  stated  by  Lord 
Mardwicke  in  his  judgment  upon  this  part  of  the 
C8ie^  it  wffl  be  proper  miinitely  to  detail  it  in  this 
place.   *^  The  first  question,''  said  his  Lordship,  ^  is 
upon  the  fact,  whether  Sir  B.  Sherrard  (the  tenant 
for  life)  is  to  be  considered  as  having  received 
jesooo  or  ^10,000  ?    I  am  of  opinion  that  he  miist, 
according  to  the  nature  of  the  thing,  be  considered 
as  having  received  a  portion  of  ,£10,000  with  his 
wife.    On  the  marriage  it  was  to  be  considered  as 
that  sum.    But  it  is  objected,  that  <£S000,  part  of 
the  portion,  was  not  received  by  the  husband ;  so 
that,  in  consequence  of  the  settlement,  by  his  not 
surviving,  it  came  back  to  his  widow,  there  being 
no  younger  children,  and  is  therefore  to  be  consi- 
dered as  no  part  ^  the  portion  upon  which  the 
jointure  was  made,  and  fof  that  reason  no  jointure 
.is  to  be  made  for  it.     But  I  am  of  opinion  that 
objection  does  not  hold.     I  agree,  that  where  a 
jointure  is  to  be  made  under  such  limited  powers> 
of  a  portion  to  be  received,  the  transaction  must  be 
ikir,  band  Jide,  without  Jratid  and  collusion  ;   and  The  trans- 
therefore,  if  it  be  a  nominal,  not  a  real  portion,  that  ^^J^^ 
vnH  not  do.    It  often  happens  that  a  man  marries  a 
Imdy  mih  a  small  portion,  and  he  or  his  friends  ad- 
vance money  to  make  up  that  a  nominal  portion,  and  a  nominal 
take  it  back ;  that  will  not  do.    But  that  is  not  the  portion  wiU 

^  1  .11.    ^o^  ao. 

present  case.    Parents  create  these  powers  with  this 

K  K  S 
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•DowKR.     view,  viz.  to  compel  their  children  to  many  prudently 

Jointures       ^^^  *  ^^®  ^^  *^  adequate  quality,  certainly  o£  an 
under  adequate  fortune,  and  not  to  burthen  the  estate  with 

P^^*'         a  great  jointure  for  a  wife  who  brings  nothing  into 

the  family,  and  who  probably  will  not  deserve  it. 
But  the  Wherever,  therefore,  the  portion  of  the  wife  is  sti- 
tune  need  pulated  to  be  applied  in  a  proper  and  reasonable 
not  to  be  manner,  in  the  usual  way  of  settling,  for  the  benefit 
husband;  if  it  ^^  ^^  family,  that  is  to  be  considered  as  a  portion 
be  settled  on  received.   Not  that  the  father  meant  that  every  part 

themarriage,  •^  ^ 

that  is  suf-     of  this  portion  should  be  actually  received  by  his 
^'®°''  son  to  spend  or  waste ;  that  could  not  be  the  mean- 

ing.   If,  therefore,  it  be  settled  so  as  to  come  for 
the  benefit  of  the  family  in  the  fair  way  of  contract* 
ing  and  making  settlements,  that  comes  for  llie  be- 
nefit of  the  husband  and  his  family ;  and  that  is  the 
present  case.     I  consider  what  is  fairly  settled  for 
the  family,  comes  to  the  benefit  of  the  husband.'* 
No  relief  in        It  is  customary,  in  a  Court  of  Equity,  to  relieve 
acainstjoin.  P^^'^^^  against  unconscionable  transactions,  when 
tures  for  in-   they  can  be  restored  to  the  same  situation  as  they 
^      ^*        were  at  the  period  when  such  transactions  took 

place.  In  instances  where  this  cannot  be  done,  the 
Court  does  not  interfere ;  so  that  it  will  not  give 
relief  against  marriage  contracts  for  settlements, 
jointures,  or  other  provisions,  although  they  be  very 
unequal,  and  in  favour  of  the  wife ;  for,  as  the  Court 
cannot  place  the  parties  in  the  same  situation  in 
which  they  were  prior  to  the  marriage,  it  entertains 
no  jurisdiction  in  the  above  cases. 

Thus,  in  Wicherley  v.  Wicherley  (a)y  where  the 
•  person  in  remainder  sought  relief  against  a  jointure 

(«)  Ched,  2  P.  Wfll.  619. 
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made  by  the  tenant  for  life  upon  his  deatJi^bed^  in     Dowsr; 
consideration  and  prior  to  his  marriage  by  virtue  of  .  .■"^* 
^  power 9  it  was  refused  by  Pratt,  C.  J.,  Lord  Parker ,  covenant.and 
C,  and  the  Master  of  the  RoUs.  performance. 

So,  also,  in  North  v.  AnseU(ja\  the  wife's  portion 
was  <£5(X),.in  consideration  of  which  and  of  the 
marriage,  the  husband  empowered  his  wi&  to  dis« 
pose  by  will  of  £900.    She  appointed  that  sum  and 
died  before  him ;  and  although  the  husband  stated 
that  he  had  only  received  <£300  of  the  portion,  yet,  Allegation  of 
as  the  consideration  for  the  power  was  the  marriage,  he  had  on?** 
and  he  had  acquiesced  in  the  transaction  for  fifteen  recejvedpart 
years,  during  which  he  lived  with  his  wife,  the  Court  tune' not  7C 
ordered  the  money  to  be  paid  to  the  appointee,  re-  tended  to,  on 
gardless  of  the  consideration  of  the  adequacy  or  in-  acqules- 
adequacy  between  the  power  and  the  portion,  ccnce. 

IV.  I  shall  now  proceed  to  the  performance  and 
satisfaction  of  covenants  to  make  jointures. 

This  may  be  when  the  husband  is  under  a  cove-  Of  perform- 
nant  to  settle  a  jointure  of  lands  upon  his  wife,  and  "^5®i."^^ 

,  .in  satisfaction 

he  ^tfterwards  either  does  something  in  his  lifetime,  of covenanu, 
or  pennits  something  to  happen  after  his  death,  from  S^^  *«  £- 
which  the  law  presumes  an  intention  that  the  act  was  twcen  them. 
done  or  the  thing  permitted  to  happen  in  performance 
of  his  obligation:   or  when  the  husband  makes  a 
disposition  by  his  will  in  favour  of  his  wife,  with- 
out declaring  it  to  be  in  satisfaction  of  his  covenant 
or  the  jointure ;  but  in  that  case,  whether  the  devise 
be  intended  in  discharge  of  his  covenant  depends 
upon  an  inference  to  be  drawn  from  his  own  testa^. 
mentary  act  by  the  judge,  and  is  not  created  by  the 
law  as  in  the  former  case ;  the  whole  will  is  to  be 

M  I       1—^—^      ■■         I  ■     Ill  ■    ■    I  1.1  ■  ■  I  II  Mil  I         .11    I.     I    I    .1.        . 

(«)  2  P.  WiU.  618. 
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'Os^nBk.     lifted  to  coHect  the  inference  of  intention,  and  tlie 
JointZe       TesvUt  depends  upon  minute  and  subtle  reasoning. 
tonenant.and      The  distinction  between  a  perfbrmarwe  and  a  satis- 

'^ *  faction  appears  from  the  above  examples  to  be  this* 

no  particular  expression  of  intention  by  the  husband 
is  necessary  to  be  shown  to  make  his  act  or  per* 
iiii6si<Ai  a  performance  of  his  covenant,  because  the 
lnw  presumes  it,  and  therefore  constitutes  the  per- 
formance. But  a  particular  intent  is  necessary  to 
be  shown  or  inferred,  that  a  thing  given  to  or  for  the 
wife  by  her  husband  was  meant  by  him  a  satisfaction 
bi  his  covenant,  the  collection  of  which  intention, 
when  not  expressed,  has  occasioned  the  nice  distinc* 
tions  and  criticisms  which  are  to  be  found  in  the 
books  upon  the  subject. 

In  order  to  illustrate  the  above  obsmrations,  I 
shall  produce  an  instance  of  what  is  considered  a  per- 
formance and  what  a  saHsfaction^ 

If  the  husband  be  under  a  covenant  to  settle  a 
jointure  of  lands  upon  his  wife  of  a  certain  annual 
value,  and  he  afterwards  purchase  lands  and  take 
the  conveyance  to  himself  in  fee,  and  die  without 
making  the  settlement,  that  purchase  will  be  consi* 
dered  by  the  law  as  having  be^i  made  in  performcmce 
of  the  covenant* 

Bat  if,  instead  of  leaving  the  law  to  decide  upon 
the  effect  of  the  purchase  in  relation  to  the  covenant 
to  ^settle,  the  husband  devise  the  lands  to  his  widow, 
1^  question  tipon  such  a  devise  is  one  of  satisfiiction 
and  not  of  performance* 

The  distinction  between  |>erfomiance  aaid  satis- 
&ction  is  necessary  to  be  attended  to,  auoce  in  nany 
cases  that  which  will  be  a  perfermance  will  not  be  « 
satisfaction.     I  shall  finrt  consider  the  authorities 
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upcm  the  doctrine  of  the  performance  of  covenants     Doweh. 
for  the  settlement  of  lands  in  jointure  upon  the  wife,  j^-„^„^^ 
and  secondly,  of  the  satisfaction  of  those  covenants;  cofoenant.and 

postponing  the  consideration  of  the  construction,  ^^^ 

« 

performance,  and  satisfaction  of  the  husband's  cove- 
nants or  agreements  to  leave  or  pay  to  or  for  liis 
widow  money,  or  part  of  his  personal  estate,  in  the 
event  of  her  surviving  him,  to  that  division  of  this 
work  which  treats  of  the  wife's  interest  in  her  hus- 
band's personal  estate  {a). 

1.  As  to  the  performance  of  covenants  or  agree- 
ments by  the  husband  to  settle  lands  in  jointure 
upon  his  wife. 

When  the  husband  is  under  an  obligation  to  settle  l- What  a 

«       1    .     .   .    ^  11*  1  1  perfonnance 

lands  m  jointure,  and  having  none,  be  makes  a  pur-  ^fhusband^g 
chase,  takinec  die  conveyance  to  himself  in  fee,  with-  covenant  to 

1.1  1  1  1     1       1.1      settle,  or  to 

4xat  making  the  settlement,  m  such  and  the  like  purchase 
<ases  the  purchased  lands  will  be  considered  a  per-  f°^-^*^ 
formance  of  his  engagement;  upon  the  principle,  jointure, 
that  where  a  man  covenants  to  perform  an  act,  and 
does  one  which  may  be  converted  to  a  completion  of 
auch  a  covenant,  the  law  presumes  that  he  meant  by 
80  doing  to  perform  his  obligation  (b).    In  this  case, 
therefore,  the  heir  wiH  be  a  trustee  of  the  descended 
lands  for  the  widow,  because  they  are  bound  by  the 
covenant,  unless  the  legal  {Nresumption  that .  they 
were  meant  in  performance  of  the  covenant  can  be 
repelled  by  evidence^  which  it  is  {^resumed  will  be  ad-  Parol  evi- 
missible  £fx  that  pnrpose  (c).    But  if  the  husband  ^^^^ 
had  lands  at  the  time  he  entered  into  the  covenant, 
and  the  covenant  referred  to  none  of  them  in  parti- 

<a)  V4>1.  ii.  chap.  14.      <*)  Wacocln  v.  Wikocks,  2  Vem.  558.    ^ 
(c)  10  Ves.  10. 
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Dower.  ,  cular,  then  (as  it  has  been  before  shown)  neither 
Jointure  ®"^^  lands  nor  the  lands  afterwards  purchased  would 
covenant, and  be  holden  by  the  heir  as  a  trustee  for  the  widow  (a); 

performance,  ^i  ,        ,  .  ,.  /. 

-^ the  covenant  not  operating  as  a  hen  upon  any  or 

them.   Yet  if  the  covenant  be  so  framed  as  to  engage 
not  only  to  settle,  but  to  purchase  and  settle  lands  in 
jointure,  then,  although  the  husband  may  be  seised 
of  lands  when  he  entered  into  it,  if  he  make  new 
purchases  they  will  be  considered  in  performance  of 
his  covenant,  because  the  lands  of  which  he  was 
seised  were  not  in  the  contemplation  of  the  cove- 
nant, but  those  afterwards  to  be  purchased,  which 
brings  the  case  within  the  general  rule  (b). 
Presumption      The  legal  presumption  of  performance  is  not  to  be 
ance^notTe-  rebutted  by  trivial  circumstances, 
butted  by  Thus  if  a  covenant  requiring  lands  to  be  purchased 

cumstances.   with  the  consent  of  other  persons,  be  bought  witb- 
Instanceg.      out  such  consent  (c),  or  if  the  money  is  to  be  paid 

to  trustees,  to  be  laid  out  by  them  in  purchasing 
lands;  and  tlfe  money  is  never  paid  to  them,  but 
the  husband  buys  lands  himself (ef).  Or  if  such 
money  be  stipulated  to  be  paid  to  them  at  a  parti- 
cular time  to  make  the  purchase,  and  instead  of 
paying  the  money  he,  after  a  breach  of  his  covenant, 
purchase  lands ;  in  these  and  the  like  cases,  the 
purchases  made  by  the  husband  will  be  a  perform- 
ance of  his  covenants  or  engagements;  the  fact 
whether  they  be  made  in  modo  etformA  required  by 
the  engagements  being  an  immaterial  circumstance. 


(a)  Supray  p.  486.  {h)  3  P.  Will.  212;  and  see  Lord  Hard- 
wicke'g  obeervations,  S  Atk.  327i  &c.  (c)  Lechmere  v.  Lechmere, 
S  P.  Wm.  212.  (d)  Ibid,  and  Sowden  v.  Sowden,  1  Bro.  C.  C. 
Ed.  by  Bdt,  582. 
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What  has  been  said  is  illustrated  by  Lord  Eldon  in     Dowbiu 
the  following  declaration :  Joi^,     • 

"  It  is  now  settled^  whatever  may  have  been  Lord  covmant,and 
Thurloxo's  diflSculty,  that  if  there  be  a  covenant  to  P^U^^^^^^^* 
purchase  and  settle  lands  upon  the  first  and  other 
sons  in  tail  male,  and  the  party  purchases  lands  of 
lessj  eqiuily  or  greater  value  than  the  sum  he  cove- 
nanted to  lay  out,  taking  a  conveyance  to  him  and 
his  heirs,  and  dies  leaving  a  son,  who  would  be 
tenant  in  tail  under  the  settlement,  and  a  grand- 
daughter by  an  elder  son  deceased,  upon  whom  no 
settlement  being  made,  the  lands  descend ;  that  pur- 
chase would  be  not  in  all  senses  a  performance,  but 
a  kind  of  mixed  case,  between  performance  and 
satisfaction,  which  would  bar  any  demand  against 
the  assets  of  the  grandfather  (a).^^ 

It  appears,  then,  that  although  the  lands  pur-  Partper- 
chased  be  inferior  in  value  to  the  lands  agreed  to  be  ">™*"^®- 
settled,  yet  they  will  be  considered  a  performance 
jpro  tanto,  or  a  part  performance  of  the  covenant  or 
agreement  (6) ;  in  which  respect  the  rules  of  per- 
formance and  satisfaction  differ,  as  it  will  be  after- 
wards shown. 

But  on  a  general  covenant  to  purchase  and  settle  Purchaae  of 
lands  upon  the  wife,  the  law  will  not  presume  a  per-  J^^J^^^^^  "* 
formance  of  it,  in  the  absence  of  express  agreement,  neral  a  per- 
by  the  purchase  of  copyhold  estates ;  because  they   ^'™"*^^ 
are  liable  to  different  tenures  and  to  forfeiture  (c). 

2.  The  second  subject  of  consideration  is,   the  s.SatisfiM:- 
satisfaction  of  the  husband's  covenant  or  agreement  ^^^ 


(a)  10  Ves.  9.  {b)  3  P.  Will.  212.     Deacon  v.  Smith, 

S  Atk.  32S.  Att  Gen.  v.  Whorwood,  1  Vee.  sen.  540.       (c)  1  Ves. 
«en.  541.    1  Swanst.  819» 


Dowmu 

'JoifUuirey 
iotiffaction. 


Rule  as  to 
satisfaction. 
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to  settle,  or  to  purchase  and  settle  lands  upon  his 
wife  in  jointure,  as  also  of  the  jointure  when  settled. 

Satisfaction  as  distinguished  from  performance  has 
been  before  stated.  ,  The  former  arises  upon  the  act 
of  the  party  in  his  lifetime  to  take  effect  after  his 
death.  The  latter  is  an  inference  of  law  upon  an  act 
of  the  party  complete  during  his  life,  as  in  the  in- 
stance of  a  purchase  before  mentioned.  Satisfaction 
is  an  inference  of  intention  to  be  collected  upon  the 
party's  disposition^  as  by  will,  whether  he  meant  by 
the  provisions  contained  in  it  for  his  widow  to  per- 
form his  engagements  to  her  by  articles  or  settle- 
ment (a) ;  and  that  depends  upon  the  construction  of 
the  will,  and  the  intent  to  be  collected  firom  that 
instrument.  It  is  also  necessary  to  take  into  con* 
sideration  the  provision  itself,  and  to  compare  it  with 
that  secured^  or  intended  to  be  so,  for  the  wife  by 
the  covenant  or  settlement. 

It  is  therefore  a  general  rule,  that  the  thing  given 
in  order  to  be  considered  a  satisfaction,  must  be 
exactly  of  the  same  nature,  and  equally  certain  and 
beneficial  to  the  legatee  or  devisee,  as  that  in  lieu  or 
substitution  of  which  it  is  supposed  to  be  given. 
This  rule,  however,  is  only  applicable  when  the 
testamentary  provision  is  not  expressed  to  be  a  satis- 
faction J  for  if  it  be  so  declared,  th^n  the  widow, 
without  further  consideration,  is  put  to  her  election 
between  the  two  provisions,  in  the  same  manner  as 
between  hoc  dower  and  (rfiier  proviaons,  a  subject 
which  has  been  considered  (6) ;  and  so  it  is  wfa^d 
there  is  no  such  declaration,  but  a  Court  of  equity 
is  of  opinion  that,  under  all  the  circumstances,  the 


{a)  See  1  Swanst.  219*         (b)  Sttfta.  p.  468,  H  sef. 
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testamentary  dispositimi  was  meant  in  satisfaction  of    Dowsa. 
the  husband's  covenant  or  agreement  (a).  .  • 

With  reference,  then,  to  the  above  rule  it  foIkiwB,  cooeruintlaMi 
that  if  the  provisions  by  the  settlement  and  the  will  '«*»5^^- 
be  non  ejusdem  generis^  the  latter  will  not  be  a  satis*  Exceptiona 
faction  of  the  former. 

Thus,  in  Braugkton  v.  Errington  (b\  the  husband  ^-"^^^^ 
covenanted  to  settle,  within  three  months  after  the/  covenanted 
marriage,  an  annuity  of  jElOOO,  to  be  issuing  out  of  ^^!|j^^g^. 
part  of  his  real  estates,  upon  his  wife  for  life,  if  she  secjuent  pro- 
were  the  survivor,  for  her  jointure.     He  afterwards  ^^^j^^ 
by  his  will  devised  to  iier  absolutely,  a  leasehold  generis, 

i_  •      ai_     ^     J         1  ^      !•  i?       "a  or  when  the 

house,  money  m  the  funds,  plate,  linen,  furmture,  latter  is  of  a 
&c.     He  also  bequeathed  to  her  certain  real  estates  ^fw  amount 

than  the  for- 

which  he  had  agreed  to  sell,  also  other  monies  which  mer. 
might  be  xequired  to  complete  such  purchase,  all  of 
which  w^e  to  be  so  applied,  and  when  the  business 
was  concluded,  he  directed  the  conveyance  to  be 
made  to  his  wife's  own  use,  and  for  her  own  absokite 
benefit.  The  testator  died  without  havii^  performed 
his  covenant,  leaving  real  estates  of  £8000  a  year. 
The  net  rental  of  the  real  property  devised  to  the 
widow  was  £550^  and  the  only  stock  t)f  which  the 
testator  died  possessed  was  £9000  East  India  stock. 
The  question  was,  whether  the  above  devises  were 
to  be  considered  in  satisfaction  of  the  testator^ 
covenant  to  4»etde  upon  his  widow  an  mmdty  of 
^1000?  The  House  of  Lords  decided  in  the  uega* 
tiw,  in  affirmance  of  herd  Batkutst^s  decree  ^  and 
npoii  this  principle,  as  it  would  seetn,  that  the  testa- 
mentary  provisions  were  not  of  equal  annual  value 


-(«)  1^  iBBtancM-of  ftalatffturtion^  see  '^  Law  tif  Legacies,**  vol.  ii. 
cfaaptOT  19.  (6)  7  Bro.  Farl.  Ca.  461.  Swo.  ed. 
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DowxR.     with  the  annuity,  and  that  the  real  estates,  and  the 
J  .y*^       personal  property  bequeathed,  were  non  ejttsdem  ge-. 
eovenanty  and  ncris  with  the  provision  secured  by  the  covenant, 
tattsfaction.    ^^^  former  being  lands  and  gross^  sums,  whilst  the 

latter  was  an  annuity. 

The  last  case  seems  to  be  an  authority  to  this  ex-, 
tent,  that  if  the  provisions  be  non  gttsdem  generis^ 
and  the  latter  be  of  larger  gross  amount  than  the 
value  of  that  agreed  to  be  settled,  or  if  the  testa^ 
mentary  provision  be  inferior  in  a;mua/ value  to  what 
is  covenanted  to  be  settled  upon  the  widow,  such 
subsequent  devises  will  neither  be  a  total  nor  a  partial 
satisfaction  of  the  covenant  or  agreement.  Of  the 
same  complexion  with  the  last  is  the  prior  case  of. 
Eastwood  \.  Viiike(ji). 

There  the  husband  gave  a  bond  to  a  trustee  with 
a  condition,  that  if  he  at  any  time  within  four  months 
settled  freehold  lands  of  the  annual  value  of  <£100 
upon  his  intended  wife  for  life,  or  if  his  heirs,  exe« 
cutors,  &c.  should  within  four  months  after  his  death 
pay  to  her  ^3000,  the  bond  was  to  be  void.  The 
husband  by  his  will  devised  freehold  and  copyhold 
lands  to  his  wife  and  her  heirs  of  the  yearly  value  of 
^88,  and  died  within  four  months  aft;er  the  mar- 
riage, without  having  settled  upon  her  lands  of  the 
yearly  value  of  «f  100.  The  question  was,  whether 
the  devise  of  lands  by  the  will  was  a  satisfaction  of 
the  condition  of  the  bond  ?  The  copyhold  lands  could 
not  be  so  considered ;  and  as  to  the  freehold  it  was 
decided  by  the  Master  of  the  Rolls  that  they  were 
notto.be  taken  in  satisfaction  of  it;  and  for  these 


(a)  2  p.  WHL  614,  confirmed  on  appeal  to  the  Chancellor.  See 
also  Frobert  v.  Morgan,  I  Atk.  440. 
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reasons,  as  it  would  seem,  viz.  that  if  the  bond  were     Dowbr. 
forfeited,  then  as  the  obligation  became  a  debt,  a  ^  rT^ 

'  .  ^  '       Jointures 

devise  of  lands  not  being  gusdem  generis^  the  latter  covenant,  and 
could  not  be  a  satisfaction  of  the  former;  on  the  *^^^^^' 
other  hand,  if  the  agreement  were  to  be  considered 
to  settle  lands  of  the  yearly  value  of  jPlOO,  then 
those  devised  to  the  widow  being  of  less  annual 
amount  than  jf  100,  could  not  for  that  reason  be 
held  to  go  in  satisfaction  of  the  engagement  to  settle 
lands  of  that  full  "yearly  value.  The  husband's 
executors,  therefore,  were  ordered  to  pay  the  arrears 
of  the  ^100  a  year,  and  to  settle  that  annual  sum 
upon  the  widow,  the  Court  declaring^  that  she  was 
not  intitled  to  the  ^2000 ;  and  that  the  lands  devised 

m 

should  not  be  taken  in  p^r^satisfaction  of  the  <£100 
agreed  to  be  settled  as  before  mentioned. 

The  reader  will  have  observed,  upon  the  perusal 
of  the  above  authorities,  that  a  Court  of  Equity  will 
not  presume  an  intention  in  the  husband  to  satisfy 
his  covenant  or  agreement  for  a  jointure  upon  his 
wife  by  his  testamentary  disposition  in  her  favour, 
unless  the  latter  be  in  all  respects  equally  beneficial 
to  her,  as  her  interest  under  such  covenant  or  agree-  q,  ^^gn  ^^ 
inent.     It  is  a  consequence  therefore,  that  if  the  jointure  is  to 

De  settled 

lands  stipulated  to  be  settled  upon  the  wife  in  join*  sans  waste, 
tuj*e  be  without  impeachment  of  waste,  and  those  and  thelandi 

.  ,     devised  are 

bequeathed  to  her  are  without  that  privilege ;  or  if  subject  to 
the  settlement  is  to  be  made  to  her  in  fee,  and  the  ^rwiicn  th 
devise  is- to  her  for  life  only,  in  these  and  such  like  former  is  to 
instances  the  bequests  will  not  be  considered  in  satis-  ^^^"^11^^^. 
faction  of  her  right  under  the  covenant  or  agree-  ter  is  for  life 
ment  (a).  ^^^^ 


(a)  See  AUejn  ▼.  Alleyn,  2  Yes.  sen.  S8. 
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Dowxft.         The  same  ralea  which  apply  to  the  performance 

-^^-*      and  satisfaction  of  the  husband's  covenants  to  leave 

W9enant\and  ^^  Settle  parts  of  his  personal  estate  to  or  upon  his 

tatisJacHon.    wife,   are   equally   applicable  when    the   question 

arises  upon  the  performance  or  satisfaction  of  his 

covenant  to  settle  real  estates  upon  her.  For  further 

particulars^  thereforct  on  this  subject,  the  reader  is 

referred  to  the  subsequent  part  of  the  treatise,  where 

the  interest  of  the  widow  in  her  husband's  personal 

estate  is  considered ;  and  I  shall  conclude  tfaia  aectkw 

with  an  instance  where  it  appeared  upon  the  fais 

construction  of  the  hudband^s  will,  that  he  actually 

intended  his  widow  to  have,  not  only  the  provision 

made  by  their  marriage  articles,  but  also  the  testai* 

mentary  provision  which  he  had  given  to  her. 

Instance  of        Thus,  in  Frime  v.  Stebbing(a\  the  husband  cove* 

tention^tlut  nanted  in  marriage  articles,  that  the  lands  settled 

^^^1^  K       yp^^  J^is  wife  were  of  the  yearly  value  of  jglGOO  above 

both  her       all  incumbrances..    He  then  made  his  will  in  thia 

th*'^i"'^dB^^  manner,  ^^  I  do  hereby  ra^i/^  and  co^rm  my  marriage 

vised  to  her.  articles  \  and  I  do  also  give  to  my  wife  all  my  landa 

in  ^  jB  for  Ufe."  The  lands  in  jointure  were  de^ 
ficient  in  value,  and  the  question  was»  whether  tiie 
lands  devised  were  not  a  satisfaction  of  such  de» 
ficiency?  Lord  Hardmcke  observed,  that  the  hua-^ 
band  could  not  intend  to  devise  those  lands  as  a 
satisfiietion  for  what  the  wife  was,  in  strictness  of 
law,  intitled  to  under  the  articles,  but  that  he  dearlj 
meant  them  as  an  accumulated  bounty,  and  that  it 
was  the  same  as  if  he  had  repeated  every  iota  in  the 
articles,  and  had  declared  that  every  clause  in  them 


<«)  2  Yes*  sen.  409. 
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^ould  be  performed,  and  then  added,  I  ako  give     0<rtrB»# 
her  such  lands.  ^  7^^^ 

__      -    „  ,  .  _  Jointure, 

We  shall  now  proceed  to  consider,  and  the  rights 

V.  The  widow's  interest  in  her  estate  settled  in  ondynm^ 

leges  belong"  ■ 

jointure,  and  the  incidents,  privileges,  and  powers  ingtoit. 
belonging  to  it*     Her  alienation  with  her  husband, 
either  absolutely,  or  as  a  security  for  his  debts,  and 
what  will  be  a  bar  or  forfeiture  of  her  jointure. 

1.  We  shall  for  the  present  presume  the  interest 
which  the  wife  takes  in  her  jointure  to  be  for  life 
<mly(a).  And  as  the  two  interests  of  a  dowress 
and  such  a  jointress  bear  a  near  resemblance,  the 
reader  is  referred  to  the  fourth  section  of  the  last 
chapter,  where  he  will  find  the  interest  of  tenant  in 
dower  in  her  estate,  and  the  incidents  and  powers 
belonging  to  it  are  considered. 

Like  tenant  in  dower  the  lointress  is  in  titled  to  Jointrcnin- 

'^  titled  to 

emblements,  which  will  either  pass  by  her  will,  or  emblements, 
belong  to  her  executor  or  administrator ;  but  in  the 
following  respect  they  differ,  viz.  the  jointress  will 
not  be  intitled  to  the  emblements  upon  the  lands  at 
her  husband's  death,  because  a  jointure  is  not,  9» 
dower  is,  a  continuation  of  the  husband's  estate  (h). 

As  incident  to  her  estate  for  life,  the  jointress  may  May  grant 
grant  leases  for  years,  or  a  lease  for  her  own  life  of  ^®^®*> 
tibe  settled  estate.    And  when  the  jointure  is  of  a 
manor,  as  she  is  dominapro  tempore  she  may  regrant  regrant 
copyhdids  according  to  the  custom  (c).  ^^^^  ^  ^ 


(a)  The  widow's  aHenation  to  the  prejudice  of  ber  issue  ci  lands 
aattled  upon  her  ex  promioue  virij  will  be  considered  in  chapter 

(d)  Fisher  ▼.  Forbes,  9  Vin.  Abr.  373,  pL  82.  Aho 
Ae  lasl  chapter,  sect«  4,  pw  422.  (c)  See  same  chapter 

and  section,  p.  420. 
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Dower.        The  interest  which  the  jointress  has.  in  the  %ttled 
-  r^       lands,  enables  her  in  like  manner,  as  a  dowress,  to 

Jointure^  ' 

and  the         redeem  incumbrances  made  prior  to  the  commence- 

^ivUeMbe-  "^^"*  ^^  ^^^  ***^^»  ^^^  *^  ^^^^  *^^  estate  until  she  be 
longing  to  it.  reimbursed.     The  proportion  of  her  contribution 

and  redeem   with  the  owner  of  the  inheritance,   in  respect  of 
prior  mcum-  charges  affecting  her  estate  in  jointure,  is  men- 

tioned  in  the  chapter  and  page  referred  to  in  the 

note  {a). 
She  18  liable       With  respect  to  incumbrances,  it  is  to  be  observed 
brances  af-    ^^^  ^^  jointress  claiming  her  estate  under  her  hus- 
fecting  the    band,  takes  it  subject  to  all  charges  to  which  it  was 

estate  at  time 

of  settle-       liable  in  his  hands  at  the  time  the  settlement  was 
™^]^^    I.      made,  and  it  is  presumed  that  he  cannot  make  a 

and  her  hus-  ,  * 

band  cannot  jointure  upon  his  wife  so  as  to  give  her  title  a  pre- 

f'JLcr.^''  cedency. 

dencj.  If,  therefore,  he  be  tenant  in  tail  of  either  a  kgd 

An  initance.  11  a  • 

or  trust  estate,  and  make  a  -mortgage  of  it»  or  ac- 
knowledge a  judgment  or  statute,  and  then  levy 
a  fine,  and  settie  a  jointure  of  the  lands  upon  his 
wife,  she  will  hold  the  property  subject  to  those 
charges,  because  the  estate  tail  was  changed  into  a 
base  fee  by  the  fine,  and  barred  the  issue  in  tail, 
and  that  fee  when  acquired,  although  determinable 
upon  a  failure  of  such  issue,  strengthened  the  in- 
cumbrances, and  let  them  in  upon  that  inheritance 
according  to  their  natures ;  so  that  they  having  a 
legal  priority  to  the  claim  of  the  widow,  she  con- 
sequentiy  can  only  take  her  jointure  subject  to  those 
demands,  and  which  she  is  intitied  to  redeem,  as 
before  is  mentioned  (b). 

(a)  Chap,  izy  p.  S68.    See  also,  2  Ventr.  3i8.    Carpentar  t» 
Carpenter,  1  Vem.  440.  {h)  Goddard  y.  Complin,  1  Chan. 

Ca.  119. 
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With  respect  to  the  wife's  title  to  interest  upon     Dow*b. 
the  arrears  of  her  jointure,  that  subject  has  been  j^^U^^„^ 
already  discussed  (a).  the  rights 

The  law  so  far  protects  the  interest  of  the  jointress,  i^gj^m^^ 
that  she  will  not  be  obliged  to  discover  the  contents  ing  to  it. 
of  the  deed  under  which  her  estate  in  jointure  is  *  • 
secured,  until  her  title  be  actually  confirmed  by  de-  uoon  arream 
cree;  so  that  the  mere  offer  of  confirmation  will  not  ^^'i^^****"'®- 
be  sufficient  to  obtain  either  such  discovery,  or  the  obliged  to 
production  of  the  instrument  discover  ot 

Thus  in  Leech  v.  Trollop  (ft),  Lord  Hardmcke  deed  of  join- 
said,  he  did  not  take  it  to  be  the  practice  of  the  J"!;^  i|"  V 

^  title  be  actu- 

Court  of  Chancery,  that  upon  an  offer  to  confirm  a  ally  con* 
widow's  jointure,  the  plaintiff  was  intitled  to  have  °"°®°^ 
the  discovery  by  the  ansnver  upon  that  offer,  but  by 
the  decree;  "  for  suppose,**  said  his  Lordship,  "  that 
the  plaintiff  claimed  to  be  tenant  in  tail,  and  offered 
to  confirm  the  jointure  upon  discovery  of  the  deed, 
and  died,  his  issue  in  tail  would  not  be  bound  by. 
that  offer;  the  act  must,  therefore,  be^r^f  done,  and 
not  the  discovery  had  by  the  answer  upon  that  offer.** 

S*  The  law  allows  to  the  wife  during  the  marriage  Wife's  fine 
the  power  either  to  pass  and  bar  the  whole  interest  T^]^  P^.  ^^^ 

'^  *  interest  m 

in  the  lands  settled  upon  her  in  jointure  for  her  life,  jointure, 
or  to  charge  them  in  favour  of  her  husband,  by  con- 
curring with  him  in  a  fine.     If  the  conveyance  in  oreifectually 
which  she  concurs  be  absolute,  the  following  di-  ""^""^  ^'  *** 
stinction  must  be  attended  to  in  regard  to  the  con-  Difference  to 
sequences  of  the  transaction*    If  the  jointure  have  wife  in  such 
been  made  before  the  marriage,  and  she  join  in  such  ^^  jointure 
a- fine,  she  will  have  extinffuished  her  interest  in  the  '»  made  fc- 

fore,  and 

'"^^—^——^———'—^  ■  ■     —  ^hen  after 

(a)  Supra,  p.  4tS2,  and  see  S  Bro.  C.  C.  495,  Forrest  2.  S  Atk.  marriage* 
579.        (&)  2  Vei.  sen.  602.  See  also  1  Yes.  jun.  76 ;  and  Toweri 
V.  Davys,  1  Vcrn.  479. 

VOL.  I.  L  L 
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DowBJir     lands  in  jointure,  and  will  be  precluded  from  her 
, .  "*^^   ^  title  to  dower  in  the  residue  of  her  husband's  free- 

ifoiniuTCy  ana 

the  rights  hold  estates ;  because  that  title  was  barred  by  the 
Hi^Jbehn  -  j^^^ture,  and  the  latter  was  extinguished  by  the  fine; 
ing  to  it.        she  cannot,  therefore,  claim  either  of  them  (a).  But 

if  the  jointure  had  been  made  after  the  marriage,  and 
jjinuire.        the  wife  joined  in  such  a  fine,  although  she  would  be 

barred  of  her  jointure,  she  might  nevertheless  claim 
title  to  ^'  ^^^  dower  out  of  the  other  freehold  lands  of  her  hus- 
dower ;  and  band  j  for  the  estate  in  jointure  being  in  this  case 

but  a  cofuHHonal  bar  of  dower,  viz.  upon  the  wife's 
consenting  to  it  after  her  husband's  death,  as  it  be- 
fore appears  (6),  she  may,  notwithstanding  the  fine^ 
disagree  to  the  jointure,  and  elect  to  take  her 
dower  (c). 
d.  As  to  in-  For  the  same  reasons,  if  the  transaction  operated 
cumbrances.  merely  as  a  charge  upon  the  estate  in  jointure  for  the 

husband's  benefit,  and  tiie  settiement  were  made  be-^' 

Jbre  the  marriage,  by  which  the  widow  was  deprived 

of  her  election  between  jointiu*e  and  dower,  she 

would  be  intitied  to  have  the  lands  exonerated  out  of 

her  husband's  assets,  as  it  has  been  before  shown  (d). 

But  if  the  jointure  had  been  made  after  the  marriagCt 

then  she  might  evade  the  incumbrance,  by  waiving 

such  settiement  and  electing  to  take  her  dower  (e). 

Whenwife*»       But  although  the  concurrence  of  a  jointress  in  a 

S^S'L""  «»e  wiU  in  generd  W  ^  her  right  «.d  inU,«t  in 

her.  and  out  of  the  settied  estate  (/*),  yet  it  may  not  have 

that  effect  in  equity,  for  if  it  appeared  to  have  been 
the  intention  of  the  husband  and  wife  that  her  join- 


(a)  Co.  Litt.  36,  b»  (b)  See  sttpra^  sect.  1,  p.  464. 

(c)  Dyer^  358,  b.    1  Bulstn  173.    1  Leon.  285.        (d)  See  chap* 
4.  p.  140.        (e)  Vide  supra,  p.  4^9  ct  seq.        (/)  Pre.  Ch.  333. 
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tore  or  interest  in  dus  lands  should  not  be  afiected    Dowir. 
by  the  fine,  then  as  against  him,  and  also  against  the     ."^^^  ^ 


conusee,.  if  he  had  fwUce  of  such  intention,  the  wife^s  har  andjbr- 
jointuce  or  interest  will  not  in  equity  be  prqudiced^f^;!!!?^ 
by  SQch  fine*    As  instances  of  these  two  points-** 

A  jointure  was  settled  upon  a  woman  issuing  out 
cyf  some  houses  in  London,  which  were  burnt  down ; 
she  joined  her  husband  in  a  fine  of  them  to  create  a 
long  term  for  raising  money  to  rebuild  them :  and 
it  was  adjudged  that  she  should  have  her  jointure 
out  pf  the  reserved  rent  of  the  houses,  and  that  the 
fine  did  not  afiect  it  (a).  The  Court  there  held,  that 
as  the  fine  was  levied  for  a  particular  purpose^  viz# 
to  raise  the  term,  it  should  enure  to  none  else ;  and 
that  the  rent  should  not  be  subject  to  the  husband's 
debts  or  charges  since  the  jointure  was  made  (b). 

And  in  SoUy  v*  fVhitfield  (c),  the  wife's  jointure^ 
was  an  annuity  of  £50  issuing  out  of  particular 
lands*  She  and  her  husband  levied  a  fine  of  those 
lands  to  a  mortgagee,  who  had  notice  of  the  annuity, 
it  being  excepted  in  the  mortgage.  The  Court  de- 
creed that  the  annuity  was  not  extinguished  by  the 
fine,  because  it  appeared  that  it  was  not  the  intention 
of  the  parties  to  destroy  it. 

3.  As  to  what  will  be  a  bar  of  the  wife's  jointure.  Bar. 
besides  her  extinguishment  of  it  by  fine  or  recovery  ^  f-    k  i, 
if  the  husband  alone  levy  a  fine  with  prodamations  band  akmt 
of  the  settled  lands,  and  the  widow  do  not  within  ^^j^^^]^ 
five  years  after  his  death  enter  upon  them,  and  pro-  ^jj^, 
ceed  to  avoid  the  fine  in  the  manner  mentioned  in  a  ^  '^^^°* 


(a)  Brend  t.  Brend,  I  Vern.  213.  (I)  1    Skin.  2S8. 

(c>  Rep.  Temp.  Finch.  277.    See  abo  Naylor  v.  Baldwin,  1  Chan. 
Rep.  ISO,  Svo.  ed. 
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have  that 
effect* 


Forfeiture. 

Bj  wilful, 
er  permis- 
•ive  waste. 


DowxR.     preceding  chapter  (a),  she  will  be  barred  of  her  join- 
.  _      ^.    ture.    But  the  wife  beinct  disabled  durinir  the  cover- 

J^mture,  the  ®  ®        , 

bar  andjfbr^  ture  to  relinquish  or  part  with  any  interest  in  real 
fetture  of.      estate,  except  by  fine  or  recovery,  (as  it  has  been 

but  no  act  f  ^^®^^^)  ^^®  cannot  by  any  act  in  pais  prejudice  or 
wife  in  pais  bar  herself  of  her  title  to  her  jointure :  if,  then,  the 
riitf  e  wSuT'  jointure  be  secured  by  a  bond,  and  she  cancel  or  de- 
liver it  up  (A),  or  otherwise  than  by  fine  or  recovery, 
attempt  to  release  or  convey  her  jointure  in  her  hus- 
band's lands,  such  methods  will  be  ineffectual  for  the 
purpose  (c). 

4.  When  the  jointure  of  the  widow  is  for  Ufe,  and 
it  is  not  made  without  impeachment  of  waste,  if  she 
commit  waste,  that  will  be  a  forfeiture  of  her  estate, 
for  it  is  inconsistent  with  the  nature  of  her  interest, 
and  ruinous  to  the  owner  of  the  inheritance.  And  it 
also  seems,  that  she  is  equally  answerable  for  pemds^ 
sive  waste  since  the  statutes  of  Marlbridge,  52  Heniy 
the  third,  chap.  23,  and  of  Glocester,  6th  Edward 
the  first,,  chap.  5,  as  appears  from  what  has  been  said 
upon  this  subject  in  the  last  chapter  (d). 

If  the  jointress  demise  the  estate  for  a  period 
which  may  continue  beyond  the  term  of  her  own 
life,  that  also  will  be  a  forfeiture.  Suppose  her, 
then,  to  grant  a  lease  of  the  lands  for  the  life  of  the 
lessee ;  by  such  act  she  exposes  herself  to  the  loss  of 
her  jointure.  So  also  if  she  accept  a  fine  sur  canu' 
sance  de  droit  come  ceo,  &c. ;  or  if  she  confess  an 
confess!  ^^^^  brought  by  a  stranger  for  the  recovery  of 
in  an  action,  the  inheritance,  such  acceptance  and  admission  will 

incur  a  forfeiture  of  her  jointure  (e). 

'  (a)  Supra,  p.  64.  '  {b)  Beard  y.  Nutthall,  1  Vem.  4^. 

(c)  Hob.  225.        (d)  Supra,  p.  416.        (e)  .Supra,  p.  420;  and 
see  chap.  xii.  sect.  8. 


By  demise 
for  life  of 
less. 


Bj  accept- 
ance of  a 
fine, 


or 
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But  the  wife^s  elopement,  and  living  in  adultery  with     Dowbr. 
another  man,  will  not  be  a  forfeiture  of  her  jointure,  j^^^  ^j^^ 
whether  such  provision  be  made  by  a  complete  deed,  bar  and  for- 
or  be  executory  only,  as  by  articles  j  in  which  latter  *^"^^  ^* 
instance,  as  it  has  been  before  observed,  she  may,  ^^^  ^ 
notwithstanding  such  misconduct,   compel  a  per-  elOT>ement 
formance  erf  them  in  a  Court  of  Equity ;  because  ^         ^^^ 
there  is  no  law  which  deprives  her  of  her  jointure 
for  the  commission  of  that  crime  (a). 

With  respect  to  forfeiture  arising  from  the  mis-  Norbyhus- 
conduct  of  the  husband,  none  of  his  acts  can  pre-  or  treason, 
judice  her  right  to  her  jointure,  for  he  can  only 
forfeit  that  interest  which  belongs  to  him }  so  that 
neither  his  fdony  nor  treason  will  affect  her  title  to 
the  property  in  settlement  {6). 

The  widow's  power  over  her  estate  in  jointure  by 
alienation,  so  as  to  prejudice  her  issue,  is  the  subject 
of  the  twelflh  chapter,  to  which  the  reader  is  referred 


(«)  S  P.  Will.  277,  ed.  by  Cox.  (6)  Co.  Litt.  S7,  a. ;  and 

jee  ttat.  M  Geo.  S,  c.  145. 
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CHAPTER  XL 


HOW  DOWER  MAY   BE  PREVENTED  OR  BARRED 
BY  OTHER  MODES  THAN  JOINTURES. 

Having  in  the  preceding  chapter  fully  entered 
into  the  considerations  of jointures^the  usual  methods 
by  which  dower  is  prevented  from  arising,  we  shall 
proceed  to  consider  by  what  other  modes  that  title 
may  not  only  be  prevented,  but  barred  and  forfeited. 
This  will  be  attempted  in  the  following  sections : — 

L  By  UmitaHons  in  purchase  deeds. 

n.  By  assignment  of  terms  for  years  in  trmt for  tilt 

purchaser. 
III.  By  bars  effected  by  husband  and  mfe  after 

marriage^  viz. 

1.  By  husband  and  mfe  jointly^  and  tiie  f^ect 
of  his  covenant  that  his  *w\fe  shall  join  him  in 
levying  a  fine. 

2.  By  the  husband  singly. 

S.  By  the  wife  singly  during  tlie  marriage;  and 

4.  By  her  after  marriage: — under  which  head 

will  be  considered  the  wife's  acceptance  of  a 

collateral  satis/action  under  her  husband^s 

will. 

Limitatiom        I*  As  to  the  limitations  in  purchase  deeds  in  order 

ir^  t°  P^«^^°*  t^e  tide  of  dower. 

v6nt  dower        Many  are  the  devices  which  have  been  invented 
coMi  er        £^^  ^^^  purpose  of  barring  dower ;   and,  with  the 

exception  after  mentioned,  none  have  been  found  to 
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answer  the  end  proposed  without  being  attended  in     Dowbr. 
other  respects  with  hazard  and  inconvenience,  as  will  Limitations 
appear  in  the  sequel.  J*  purchase^ 

The  first  limitation  contrived  to  bar  dower  was  xmtdmer. 


**  to  the  purchaser  and  his  trustee  and  their  heirs;  ' 

but  as  to  the  estate  of  the  trustee  and  his  heirs  in  atin/a%kt- 
^hrtist  for  the  purchaser  and  his  heirs/*  The  effect  of  tenancy, 
that  limitation  was  to  vest  a  legal  joint-tenancy  in  fee 
in  the  husband  and  his  trustee,  with  the  beneficial  in« 
terest  of  the  trustee's  share  in  the  purchaser.  It  has 
been  before  shown,  that  the  widow  of  a  joint-tenant 
is  not  intitled  to  dower  (a);  so  that  whilst  that  estate 
continued,  no  title  to  dower  could  arise;  but  this 
hazard  attended  the  limitation,  that  if  the  husband 
survived  his  trustee,  by  which  event  he  would  be- 
come solely  seised  of  the  legal  inheritance,  the  right 
of  dower  would  have  immediately  attached  to  that 
seisin.  This  method,  therefore,  to  exclude  dower 
was  defective. 

The  improvement  grafted  upon  that  limitation,  2.  A  tnuL 
and  suggested  by  the  skill  and  ingenuity  of  con- 
veyancers, was  as  follows,  viz.  "to  the  purchaser 
and  his  trustee,  and  the  heirs  of  the  trustee,  in 
trust  for  the  purchaser  /*  or  "  to  the  trustee  and 
his  heirs,  in  trust  for  the  purchaser  and  his  heirs.'* 
In  the  first  case  the  joint-tenancy  is  continued, 
but  the  risk  of  letting  in  dower,  if  the  husband 
were  the  survivor,  is  guarded  against  T)y  vesting  the 
legal  inheritance  in  the  trustee,  and  which  observa- 
tion is  equally  applicable  to  the  second  instance ;  so 
that  the  husband  being  seised  of  the  tncst  of  the  in* 
heritance  only  during  the  marriage,  to  which  species 

(«)  Supra,  p.  362.' 
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of  interest  a  right  of  dower  does  not  attach,  as  has 
been  before  noticed  (a),  these  improved  limitations 
advanced  one  step  farther  toward  the  maturing  a 
clause  which  might  with  safety  be  used  in  convej- 
ances  to  purchasers,  in  order  to  exclude  dower ;  but 
as  to  the  first,  so  to  the  two  succeeding  limitations, 
serious  objections  arose.  The  trustee  might  die 
without  an  heir,  and  then  the  estate  would  escheat 
to  the  crown.  Or  suppose  the  trustee  to  leave  an 
heir,  that  person  might  be  a  minor,  a  married  woman, 
or  a  lunatic,  &c.  in  which  cases  it  might  be  difficulty 
and  it  would  be  expensive  to  procure  from  such  per- 
son the  proper  conveyance  of  the  legal  fee-simple. 
Independently  of  these  inconveniences,  if  the  trustee 
made  a  will  sufficient  to  pass  his  freehold  property, 
it  might  be  so  uncertainly  framed  as  to  render  a  suit 
in  Chancery  indispensable  to  settle  the  question^ 
whether  the  trust-estate  did  not  also  pass  with  his 
own  property,  which  might  be  so  devised  as  to  make 
a  fine  or  recovery,  or  even  an  act  of  parliament,  ne- 
cessary to  procure  a  conveyance  of  the  legal  inherit- 
ance. The  objections,  therefore,  to  the  adoption  of 
these  limitations,  were  such  as  to  induce  a  perse- 
verance in  the  attempt  to  frame  a  more  eligible  limit- 
ation in  these  cases.  The  vesting  of  the  legal  fee 
in  a  trustee  was  abandoned  for  the  above  reasons, 
and  resort  was  had  to  the  doctrine  of  powers  and  the 
statute  of  uses.  The  object  now  was  to  give  to  the 
purchaser  full  dominion  over  the  legal  inheritance, 
and  at  the  same  time  to  defeat  his  wife's  title  to 
dower.  In  order  to  effect  this  purpose  a  limitation 
was  framed  thus :  ^*  to  such  uses  as  the  purchaser 


(a)  Suprat  p.  351* 
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shall  appoint,  and  until  appointment,  to  the  use  (^  Dowsm 
himself  and  his  heirs ; "  or  in  this  manner,  "  to  the  ^^jJiJ^,,,- 
use  of  the  purchaser  for  life,  and  after  his  death,  to  in  fwrcht^e^. 
su<;h  uses  as  he  shall  appoint ;  and  for  want  of  ap*  ,^^  damrl 
pointment  to  the  use  of  his  right  heirs,**  The  prin-  — — — 
ciple  upon  which  these  limitations  were  considered 
a  sufficii&nt  security  against  dower,  was  the  pur* 
chaser's  liberty,  by  executing  his  power,  to  defeat 
not  only  the  fee  of  which  he  was  actually  seised, 
determinable  by  his  appointment,  but  also,  as  it  was 
supposed,  his  widow's  right  to  endowment,  which 
commenced  with  that  seisin ;  for  since  the  appointee 
claims  the  same  priority  as  if  he  had  been  actually 
named  in  the  purchase-deed,  his  title  was  supposed 
;to  over-reach  the  husband's  seisin,  and,  as  it  was 
conceived,  all  rights  and  incidents  annexed  to  it. 
But  this  e£fect  of  the  appointment,  so  far  as  relates  to 
dower,  has  been  doubted ;  because  that  title  having 
once  attached,  it  was  supposed  that  the  law  would 
continue  the  right,  and  not  suffer  the  husband  by  his 
cwn  act  to  defeat  it;  also  that  it  was  not  in  his  power 
to  displace  the  title  which,  not  he,  but  the  km  created; 
and  that  such  a  power  and  appointment  did  not  re- 
semble a  condition  annexed  to  the  gift  of  an  estate 
to  the  husband  in  fee  (where  the  entry  of  the  donor 
for  a  l^each  of  the  condition,  by  revesting  in  him  his 
original  estate,  necessarily  defeats  ab  initio  the  hus- 
band's seisin,  with  all  its  incidents,  as  it  has  been 
before  observed  (a)),  but  that  the  case  was  more 
analogous  to  the  supersession  or  determination  of 
his  estate ;  where  although  his  interest  ceases,  still 
the  right  to  dower  continues ;  instances  of  which 


(a)  Supra,  p.  36. 
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PowBB*    ]||^ve  been  given  in  a  prior  chapter  (a).    In  addition 
Ltmiiatumi    *^  *^  Uncertainty  ad  to  the  effect  of  the  limitation, 
in  purehtue*  it  was  attended  with  danger,  for  if  the  power  were 
vefU  dcJ^  destroyed  (to  which  it  is  liable»  by  any  act  of  the 
'  purchaser)  there  could  be  no  question  upon  the 

The  limita-    right  of  his  widow  to  endowment.    This  form,  there* 
jj^  now  in  ^^^  g^^^  place  to  the  two  f<Hins  of  limitations  now 

in  practice,  which  are  ^^to  such  uses  as  the  pur- 
chaser shall  by  deed,  &c.  appoint,  and  in  default  of 
i^pointment  to  the  use  of  himself  for  life  without 
impeachment  of  waste,  and  from  and  after  tiie  de- 
termination of  that  estate  in  his  lifetime  by  forfeiture 
or  otherwise,  to  the  use  of  a,  trustee  and  his  heirs,  or 
his  executors  and  administrators,  during  the  pur- 
chaser's life  in  trust  for  him  for  life ;  and  from  and 
after  the  determination  of  the  estate  so  limited  in 
use  to  the  trustee  and  his  heirs,  or  his  executors  and 
administrators,  during  the  purchaser's  life,  to  the 
use  of  the  purchaser  his  heirs  and  assigns  for  ever/' 
The  other  form  is,  **  to  such  uses  as  the  purchaser 
shall  by  deed  or  will  appoint ;  and  for  want  of  ap« 
pointment  to  the  use  of  a  trustee  his  heirs'and  assigns, 
or  executors  and  administrators,  during  the  life  of 
the  purchaser,  in  trust  for  him,  und  subject  thereto, 
to  the  use  of  the  purchaser  hid  heirs  and  assigns/' 
Their  legal  The  legal  effects  of  these  two  forms  of  limitations 
opera  on,      ^^  these : — In  the  first  of  them,  the  husband  is 

seised  of  a  refnainder  in  fee  expectant  upon  his  own 
life ;  the  union  of  which  two  estates,  and  the  con^ 


(a)  Supra,  p.  37»  and  see  Cox  ▼•  Chamberlain^  4  Yes.  637,  and 
Wilde  y.  Fort,  4  Taunt.  3d7— 345 ;  sed  vide  the  dicta  of  Heath,  X 
in  Cave  v.  HolTord,  3  Ves.  657»  and  of  Lord  Eldon  in  Maundrell 
Y.  Maundrell,  10  Vei.  265—966. 
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sequent  seisin  of  the  inheritance,  is  prevented  by     {>owbr. 
the  interposed  freehold  pur  autre  vie  in  the  trustee ;  pj^^l^ 
so  that  the  husband  is  not  actualfy  so  seised  of  the  of;  ^  tub- 
legal  fee  as  to  give  a  right  to  dower,  as  it  has  been  jjf^^j^ 

before  shown  (a).    In  the  second  form  of  limitation,  ' 

the  husband  takes  only  a  trust  estate  for  his  life, 
the  legal  fre^old  pur  autre  vie  being  vested  in  the 
trustee,  with  remainder  to  the  use  of  the  purchaser 
in  fee.  The  trust  estate  for  life  and  the  legal  re* 
mainder  in  fee,  being  nan  ejiisdem  generis^  cannot 
unite  so  as  to  vest  the  actual  seisin  of  the  inheritance 
in  the  husband,  upon  which  a  title  to  dow^r  can 
attach  (  but  in  this,  as  well  as  in  the  other  form  of 
limitation,  he  has  complete  dcxninion  over  the  inhe« 
riiance,  and  he  is  secured  against  all  the  inconve* 
nieiices  before  mentioned  to  attend  the  preceding 
limitations  framed  so  as  to  prevent  dower;  and 
v^n  his  death  the  legal  estate  of  inheritance,  if  not 
disposed  c^,  will  descend  to  his  heir. 

II.  On  the  necessity  of  the  assignment  of  out- 
standing  terms  to  a  trustee  fbr  the  purchaser,  in 
order  to  prevent  the  widow's  title  to  dower. 

In  a  former  chapter  it  was  noticed  that  a  widow 
tras  intitled  to  have  an  outstanding  satisfied  teftn 
removed  out  of  her  way  by  the  aid  of  a  Court  trf 
Equity,  as  against  an  heir  or  devisee,  and  that,  if 
the  term  were  not  satisfied,  she  might  redeem  it  and 
hold  the  estate  until  she  was  repaid  the  mohey  she 
disbursed  beyond  h^  contributive  share,  and  the 
consideradon  of  her  Equity  igainst  a  purchaser  of 
the  estate  from  her  husband  was  postponed  for  cdn^ 


(a)  Supra,  p.  955.    For  the  form  of  a  conveyance  to  uses  to 
bar  dower,  see  Append.  No.  10>  Vol.  ii.    ) 
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sideradon  to  this  section  (a).  It  will  appear  in  the 
sequel,  that  the  wife's  equity  is  the  same  against  the 
purchaser  who  neglects  to  secure  himself  against  it 
by  p^pcuring  an  assignment  of  the  term  for  his  own 
be^otft"* 

The  reader  will  observe  that  there  is  no  distinction 
in  equity  between  a  satisfied  term  outstanding  and 
not  expressly  assigned  to  attend  the  freehold  and 
inheritance,  and  a  term  so  assigned ;  for  although 
at  law  all  terms  are  considered  as  terms  in  gross,  so 
as  that  at  law  eveiy  existing  term,  without  r^ard 
to  the  object  for  which  it  was  created,  prevents  a 
dowress  from  having  any  legal  benefit  from  her 
recovery  in  dower,  whilst  it  continues,  yet  in  equily 
the  purpose  for  which  the  term  was  created  and  sub- 
sisting is  regarded.  When,  therefore,  the  trust  or 
purpose  is  satisfied,  the  ownership  of  the  term  be* 
longs  in  equity  to  the  owner  of  the  freehold  and  in- 
heritance,  whether  it  be  declared  by  the  original 
conveyance  to  attend  the  inheritance  or  not.  The 
trustee  holds  the  term  for  the  benefit  of  the  pro- 
prietor of  the  fee,  it  is  considered  a  part  of  the  inhe- 
ritance, yet  not  merged,  but  so  attendant  upon. the 
fee  as  to  follow  and  accompany  it,  and  eveiy  right 
and  interest  growing  out  of  it  either  by  operaUon  of 
Ucw^  or  by  the  agreement  of  the  parties.  When, 
therefore,  dower  arises,  the  term  in  a  proportum  is 
just  as  much  attendant  upon  that  intwest  growing 
out  of  the  inheritance^  as  it  was  before  attendant 
upon  the  inheritance  during  the  husband's  life.  It 
is  upon  this  principle  that^the  heir,  although  he.  can 


(«)  Svpraf  p.  368. 
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avaU  himself  of  the  term  at  law,  is  not  pennitted  in     Dowm. 
equity  to  defeat  by  it  the  widow's  claim  to  dower,  p^^^^^f^ 
for  she  having  a  certain  quantity  of  interest  in  the  of,  &y  tmm 
inheritance,  a  Court  of  Equity  considers  her  to  have  ^JJ!^^ — 
a  correspondent  interest  in  the  term.    Such  is  the 
widow's  equity  against  the  husband's  heir  or  de- 
visee (fl). 

The  next  inquiry  is,  concerning  the  widow's 
equity  in  this  respect  against  a  purchaser  of  the 
estate  from  her  husband,  where  there  is  such  a  term. 

If  the  husband  be  the  only  party  to  the  convey-  And  the 
ance  nothing  passes  but  the  estate  that  he  had,  i.  e.  ^^  f^^r 
an  estate  of  freehold  and  inheritance  subject  to  applies  a» 
dower.     The  same  principle,  therefore,  which  in-  pSduLer. 
titles  the  widow  to  relief  against  the  heir,  applies  to 
the  case  of  a  purchaser,  who  stands  precisely  in  the 
husband's  place.    Such,  then,  is  the  purchaser's  title 
in  regard  to  the  freehold ;  and  the  circumstance  of 
an  outstanding  term  does  not  improve  that  title; 
for  such  a  term  accompanies  the  freehold  and  inhe- 
ritance in  the  mode  and  manner  in  which  it  was  at- 
tendant upon  the  same,  be/ore  the  inheritance  was 
conveyed.    The  term  being  a  mere  accessary,  the 
operation  of  the  conveyance  of  the  freehold  upon  it 
is  purely  derivative  and  consequential;   and  it  is 
impossible  that  a  greatdt  interest  can  be  incidental^ 
acquired  under  the  term  than  directly  in  the  free- 
hold.    Hence  upon  principle  as  well  as  authority  it 
may  be  considered  as  a  general  rule :— • 

That  if  a  purchaser  merely  take  a  conveyance  of  So  that  if  he 
tlie  freehold  and  inheritance,  and  there  being  an  ^^nTev-  ^ 

anceofth* 


(tf)  1  Vef.  577,  578. 
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DiawtR^  outstanding  satisfied  term^  he  permits  it  to  continue 
"•^  in  statu  quo  during  the  vendor's  life,  his  (the  vendor's) 
of,  hi  imnt  widow,  as  incident  to  her  title  to  dower  in  the  iree- 
jbr  jfears,  hold  prior  to  the  purchase,  and  her  equitable  interest 
fee,  the  ven-  in  the  term,  will  be  intitled  to  the  assistance  of  a 
niU  bJdow^  Court  of  Equity  against  such  a  purchaser  to  prevent 
able  notwith-  him  Setting  it  up  at  law  in  bar  of  her  dower,  or  to 
lenu  ^    ^  1^^  decree  of  that  Court  for  an  assignment  of  her 

dower  (a). 

Since,  then,  the  widow's  interest  in  the  term  in 

respect  of  her  right  to  dower,  jprior  to  the  commence* 

ment  of  the  purchaser's  title,  intitles  her  to  a  pro* 

cedency  to  his  claim  under  his  purchase,  it  is  obvious 

that  his  procuring  an  assignment  of  tibe  term  to  a 

person  in  trust  for  him,  cannot  upon  principle  give 

to  him  any  further  advantage  over  the  widow's  right 

Cofdra,ifhe  than  he  was  intitled  to  previously  to  such  assign* 

assiniment    ^^^^ }  J^t  it  is  firmly  settled,  that  if  he  take  an 

of  the  term    assignment  of  the  term,  it  will  protect  him  against 

himself.        the  widow's  title  (b).     The  only  solid  ground  for 

giving  such  an  effect  to  the  assignment  is,  the  danger 
of  shaking  titles  by  denying  that  effect  to  an  esta- 
blished mode  of  securing  purchasers  against  the 
claims  of  dower  (c). 
And  al-  The  purchaser  will  be  equally  protected  although 

had^oti<^  of  ^^  ^^^  notice  at  the  time  of  Uie  assignment  of  Uie 


the  title  to     widow's  title  to  dower.    In  this  respect  the 

is  less  protected  than  other  incumbrancers ;  for  the 


(a)  See  Maundrell  v,  Maundrell,  7  Ves.  567.  10  Vea. 246.  S.  C. 
(b)  2  Atk.  209.  Lady  Radnor  v.  Vanderbendy,  Show.  Furl.  Ca. 
69.  Swa^nock  ▼.  Liffi»rd,  Co.  Litt.  206,  a.  See  the  form  of  anch 
an  asaignment,  in  Append.  No.  31.  toL  ii.  (c)  See  the  thre* 

cases  last  referred  to. 
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operation  of  an  assignment  in  protecting  subsequent  Dowsb. 
against  prior  interests,  depends  upon  the  purchaser  r^!!]^ 
obtaining  it  honA  fide^  without  notice  of  the  title  ^  iy  itvmt 
against  which  he  sets  it  up ;  so  that  if  the  purchaser  J^y^^** 
be  affected  with  notice  when  he  takes  the  assignment, 
it  will  be  of  no  service  to  him  as  against  prior  in- 
cumbrancers. In  order  to  illustrate  this :  suppose  a 
mortgage  to  be  made  of  the  inheritance  of  an  estate, 
that  was  subject  to  a  prior  mortgage,  but  of  which 
the  second  mortgagee  has  no  notice,  if  he  procure  an 
assignment  to  a  trustee  for  himself  of  a  term  satisfied, 
or  a  term  not  satisfied  according  to  the  later  cases, 
he  may  protect  himself  against  the  first  mortgage  (a)» 
3ut  if  he  had  notice-  of  the  first  mortgage  before 
payment  of  his  purchase  money,  the  assignment  would 
afford  him  no  protection,  nor  obtain  for  him  any  pre- 
ference. In  principle,  there  is  no  distinction  be- 
tween the  above  cases  and  that  of  dower,  neverthe- 
less, the  authorities  have  determined  that  notice  by 
the  purchaser  at  the  time  he  took  the  assignment, 
that  the  vendor's  widow  had  a  title  to  dower,  shall 
not  preclude  his  defeating  by  it  such  title  (h).  There 
being  no  rational  principle  for  a  distinction  between 
the  two  cases,  the  authorities  were  founded  upon  the 
practice  of  conveyancers,  and  the  general  inconve- 
nience which  would  have  been  felt  by  disturbing 
titles  founded  upon  such  practice.  Lord  Eldan^  in 
MaundreUy.  MaundreU(c)j  concluded  his  judgment 
upon  this  subject,  in  the  foUowing  words : 

'*  Upon  the  whole  I  mean  not  to  say,  for  it  is  im- 


(•>  Wniottghbyy.  WiUoughby,  1  Term  Rep.  768.  (»)  Radnor 
T^  Vanderbendyy  and  Swannock  ▼«  Lifford,  before  refened  to. 
(c)  lOVea.272- 


]• 
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DowEK.^    possible  to  say  with  confidence,  there  is  any  great 

-,     ^\,       ^fference  in  principle  upon  the  case  of  the  dowress, 

of,  by  terms  ■}  f  nat  she  stands  as  an  owner  of  the  inheritance  con-r 

for  yean.    ,  -tfadistjnguished  from  every  other  owner,  so  that 

BOtice  of  the  title  which  will  protect  every  other  in- 
terest in  the  inheritance,  shall  not  protect  her;  yet 
nothing  shall  protect  her  but  the  circumstance  that 
the  purchaser  has  omitted  to  take  an  assignment  of 
the  term  to  be  attendant  upon  the  inheritance  m  tiiai 
very  transaction^  though  the  term  has,  in  a  prior 
transaction,  been  declared  attendant  upon  the  inhe- 
ritance J  but  Lord  Hardwicke^  in  the  case  of  Swan- 
nock  V.  Liffbrdf  takes  the  House  of  Lords  to  have 
so  decided,  upon  the  ground,  that  in  those  very  cir* 
cumstances,  and  that  precise  case,  the  Court  is  bounds 
not  by  a  principle  upon  which  it  can  well  reason,  but 
by  a  practice  of  conveyancers  found  too  inveterate, 
and  that  to  that  length  it  will  go,  and  not  farther/' 
A  mortgagee  A  mortgagee  is  a  purchaser  within  this  privilege, 
UicTsame       ^»  therefore,  he  procure  the  assignment  of  an  out- 

•     •  • 

protection     standing  satisfied  term,  it  will  protect  his  security 
by  the  same  ^^^^  ^^^  dower  of  the  mortgagor's  widow  (a). 

I  shall  conclude  this  section  with  a  quotation  from 
Rule  in  these  Lord  Hardwicke^s  judgment,  in  Hill  v.  Adorns^  re- 
doini  X  ^^^  ported  in  Atkins  (b\  under  those  names,  but  in 
Lord  Hard-   Ambler  (c),  by  the  name  of  Swannock  v.  Liffbrd  t 

"  Since  the  case  of  Radn&r  v.  Vanderbendy,  it  is  a 
settled  rule  of  the  Court,  that  if  a  purchaser  take  in 
a  term  precedent  to  the  right  of  doM^r,  whether  it  be 
a  satisfied  term,  or  money  paid  for  it,  it  is  a  bar  to 
the  wife's  dower ;  but  if  the  mortgage  subsist  at  the 


(a)  Wynn  v.  Williams,  5  Ves.  ISO.  (h)  2  Atk.  909. 


mcke. 
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husband's  death,  his  widow  may  redeem  and  intitle     DdwsR: 
herself  to  dower  j   or  if  the  husband  pay  off  the  ^^^^^T^ 
mortgage  and  take  an  assignment  of  the  term  to  joint  acts  of 
attend  the  inheritance,  and  die  seised,  his  widow  will  ^^ 

also  be  intitled  to  dower ;  but  that  if  a  purchasef    

come  in  after  the  mortgage  is  paid  off,  and  th^  dea^ 
qfthe  kusbandy  and  take  an  assignment  of  the  term, 
such  assignmtat  will  prevent  dower  (^)/' 

III.  With  respect  to  bars  of  dowef  by  husband  and 
wife  jointly,  or  singly,  after  the  marriage : 

1.  What  acts  by  them  jointly  will  hat^  the  abdre 
effect. 

It  has  been  shown,  that  a  jointress  may  absolutely  Dower  bar- 
or  partially  convey  or  incumber  her  eMate  in  join-  joint  ^ne  or 
ture,  by  concurrinir  with  her  husband  in  a  fine  or  fecoyery  of 

•^  ^  husband  and 

recovery  (*)•     The  same  rule  prevails  in  respect  of  wife, 
her  inchoate  tight  to  dower,  although  at' one  time 
her  power  to  do  so  was  doubtedi 

If,  theref(H^  the  husband  and  wife  come  in  as 
vouchees  in  ja  common  recovery,  the  voucher  of  the    ' 
wife  will  extinguish  her  title  to  dower. 

So  also  if  the  husband  sell  his  estate  and  he  and 
his  wife  join  in  levying  a  fine  sur  ctmusance  de  droit 
come  ceOf  &c«  it  will  bar  her  right  to  dower ;  for  there 
could  be  no  other  reason  for  her  concurrence  in  the 
above  acts;  than  to  destroy  such  right,  since  she  had 
no.  other  interest  in  the  property ;  and  the  methods 
adopted  for^  the  purpose  were  sufiicient  (c): 

If,  however,  the  fine  be  levied,  or  the  recovery  be  Except  le- 
sufifered  for  a  particular  purpose,  as  to  raise  a  term  JJ^redfo*"^" 

of  years,  or  to  create  a  charge  upon  the  estate,  the  partial  pur- 
pose and  the 
' — ' -  ultra  use  is 

not  declared, 
(a)  See  also  1  Mad.  615,  617,  618.  (b)  See  p.  513. 

(c)  Flowd.  504. 515.    10  Rep.  40  b.    Tonchst  46. 
VOL.  I.  MM 
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operation  of  the  fine  at  law,  as  well  as  in  equity,  will 
be  restricted  to  that  partial  object. 

Suppose,  then,  the  husband  and  wife  to  grant  a 
rent  out  of  the  dowable  estate  by  a  fine,  or  to  make 
a  lease  of  it  by  the  same  mode,  rendering  a  rent  to 
the  husband  and  his  heirs  \  the  effect  of  the  fine  will 
only  be  to  suspend  the  title,  to  dower  during  the  con- 
tinuance of  such  charge  or  lease  (a) ;  hence  appears 
the  necessity  of  declaring,  that  the  use,  subject  to  the 
incumbrance,  shall  enure  to  prevent  dower  in  the 
usual  manner ; .  because  in  the  case  supposed,  the 
use,  in  the  absence  of  a  contrary  declaration,  results 
to  the  husband  in  fee,  in  consequence  of  which,  he 
becoming  seised  again  of  the  inheritance,  the  right 
to  dower  immediately  attaches  upon  it. 

But  if  the  husband  declare,  by  a  subsequent  deed, 
the  uses  of  the  fine  to  A^  a  purchaser,  it  may  be 
asked,  will  A  be  intitled  to  the  estate  discharged  of 
dower  ?  I  am  not  aware  that  this  point  has  been 
decided,  but  it  is  conceived  that,  upon  principle 
supported  also  by  the  opinions  and  practice  of  con- 
veyancers, such  a  declaration  will  not  defeat  the  title 
to  dower  which  attached  itself  to  the  seisin  acquired 
by  the  resulting  use  ;  because  the  operation  of  the 
fine  is  to  give  effect  to  the  passing  of  the  estate 
under  and  in  point  of  interest  from  the  date  of  the 
deed.  The  fine  is  the  basis  upon  which  the  subse- 
quent deed  of  declaration  is  founded,  and  the  deed 
is  the  instrument  creating  the  uses  and  estates,  from 
the  execution  of  which  is  to  be  computed  the  bene- 
ficial interests  limited  by  it }  and  it  is  presumed  that 
the  law  will  not  permit  the  doctrine  of  relation  in 


(«)  Lampet's  case,  10  Rep.  4^,  i. 
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such  a  case,  i.  e.  it  will  not  consider  the  persons     Dower. 
claiming  under  the  deed  declaring  the  uses  to  take  ^aToflv 
in  the  same  manner,  and  with  the  like  effect,  as  if  the  joint  acts  of 
uses  had  been  limited  to  them  when  the  fine  was  ^^^^ 

levied,  since  that  Ik^on  would  be  destructive  to     

bondjide  titlM^  attaching  by  law  and  by  contract,  to 
the  seittB  and  ownership  of  the  husband,  acquired 
by  tbe  use  which  resulted  to  him  after  the  fine  was 


If  the  uses  of  a  fine  or  recovery  be  declared  by  if  hus- 
the  husband  alone^  before  it  be  levied  or  suffered,  and  ^^{^  '^^^ 
he  and  his  wife  join  in  the  fine  or  recovery,  her  dower  uses  of  an 
will  be  extinct :  for  that  was  the  necessary  conse-  ^^^^^^^^  ^^® 

'  •'or  recovery, 

quence  of  her  concurring  in  those  acts,  and  the  re-  which  is  at- 
vival  of  her  right  to  dower  was  prevented  by  the  le^a^orsuf- 
declaration  of  the  uses,  which,  although  done  by  the  ^ered  by  him 
husband  alone,  was  nevertheless  binding  upon  his  she  will  be 
wife,  and  therefore  excluded  a  resulting  use  to  him,  bound  and 
which,  as  it  has  been  shown,  would  have  intitled  her  dower. 
to  dower.   In  fact  the  wife,  by  joining  in  the  fine  or 
recovery,  consented  to  the  uses  previously  declared 
of  it  by  her  husband ;  the  fine  or  recovery,  and  the 
instrument  leading  the  uses  of  it,  being  considered 
as  one  and  the  same  transaction  (a). 

By  the  lex  locij  the  wife  may  destroy  her  title  to  Dower  bar- 
endowment  by  other  methods  than  by  fine  or  re-  Jfolis'^f  hiS^" 
covery.     Accordingly,  by  the  custom  of  the  city  of  band  and 
Jjondon,  a  bargain  and  sale  acknowledged  before  the  modes  of 
Irord  Mayor,  or  the  Recorder  and  one  Alderman  conveyances 

./»  /  .  1  •      j\         J  1   •        J   founded  on 

(the  Wife  being  separately  examined;,  and  proclaimed  particular 
and  enrolled  in  the  Hustings  Court,  will  bar  dower  [b).  customs. 


(a)  Haverington's  case,  Ow.  6.    Beckwith's  caae,  2  Rep.  57,  a. 
(dy  Hughes'  writs. 
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DowER«     So  abo  a  recovery  by  writ  of  right  in  the  same  Court, 
^jTT^t      will  have  the  like  effect  (a). 

Effect  of  hus'  ^   ' 

baruTsayoe'       In  the  preceding  observations,  the  completion  of 

atr^ius^'adk  *^^  ^^®  ^^  recovery  by  the  husband  and  wife,  was 
ioUfoyafine.  assumed:  if,  however,  the  husband  die  before  the 
Fine  if  not  essential  Ceremonies  be  begun  or  finished,  the  widow 
completed     may  secure  her  dower  by  refusing  to  concur  in  the 

before  hus-  _.  _-         •      "i-r    ,  -^  >►.%      i       « 

band*8  death,  proceedings.    Thus  m  Hody  v.  xMrm  (6),  the  hus- 
^l^d^°*?'^"  '^^^^  "P^^  ^^®  of  his  estate,  cwenanted  iki2!i  he  and 
title  to  en-     his  wife  would  levy  a  fine,  as  of  a  future  term.    The 
owment.      husband  died  before  the  term^  and  the  purchaser 
sought  relief  in  equity  against  the  widow's  dower ; 
but  it  was  adjudged,  notwithstanding  she  had  re- 
ceived a  part  of  the  purchase*money,  that  the  pur- 
chaser could  not  be  relieved,  because  it  was  a  maxim 
that  a  married  woman  could  not  be  bound  or  barred 
of  her  right  without  a  fine,  and  none  such  had  been 
levied  in  the  present  instance. 
Husband's         This  introduces  a  subject  upon  which  a  diversity 
procwe  his    ^^  opinions  exil^ts ;  viz.  as  to  the  efiect  of  the  hus- 
wife to  con-   band's  covenant  or  agreement  that  his  wife  shall 
'  join  with  him  in  levying  a  fine,  and  whether  a  Court 
of  Equity  will  compel  a  specific  performance  of  such 
a  covenant  or  agreement.     In  order  to  arrive  at  any 
conclusion  upon  this  subject,  it  is  necessary  to  con- 
sider the  authorities. 

In  Hall  V.  Hardy  (6)9  an  award  was  made  by 
arbitrators,  ordering  the  husband  to  procure  his  wife 
to  levy  a  fine  j  and  Sir  Joseph  JeJcyll  decreed  to  that 
effect,  and  said,  '*  That  there  had  been  a  hundred 
precedents,  where,  if  the  husband  for  a  valuable  con- 


(a)  Lusher  v.  Banbong,  Djr.  290,  pi.  61.    Beckwith's  caae^  2 
Rep.  57  b.        (6)1  RoU.  Abr.  875,  pi.  20.        (c)  S  P.  WiU.  187* 
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sideration  covenanted  that  his  wife  should  join  with  .    Dowxr. 
him  in  a  fine^  the  Court  had  decreed  the  husband  to  E^^hui- 
do  it»  for  that  he  had  undertaken  so  to  do,  and  must  banO^i  cave- 
lie  by  it  if  Jbe  did  not  perform  it/'  ^^  lu/^^e 

In  Barringtan  v.  Horn  (a%  a  similar  decree  was  tokvsfa/ne. 
pronounced  by  Lard  Cowper;  and  the  reason  as- 
signed was,  because  the  husband  had  taken  upon 
himself^  for  a  valuable  consideration,  to  procure  his 
wife  to  concur  in  a  fine,  upon  the  credit  of  which 
covenant  the  purchaser  paid  the  money. 

Withers  v.  Pmchard  (b\  was  a  case  in  which  the 
husband^  for  himself  and  wife,  agreed  to  sell  an 
estate,  half  of  which  belonged  to  her :  the  estate  had 
been  settled  to  uses,  with  a  power  of  revocation  in 
the.  husband  and  wife,  with  the  consent  of  the 
trustees.  The  wife^  in  her  answer,  declared  (which 
was  aflEkmed  by  her  husband),  that  she  never  con- 
sented to  the  sale ;  and  both  of  them  stated  their 
belief  that  the  trustees  would  not  consent  to  a  revo- 
cation of  the  uses.  The  Chancellor  decreed  a  specific 
performance,  and  that  the  husband  should  convey 
and  procure  all  proper  parties  to  convey,  as  the 
Master  directed,  if  the  parties  differed  about  the 
conveyance. 

And  in  Morris  v.  Stephenson  (c),  husband  and  wife 
being  seised  of  freehold  and  copyhold  estates  to  the 
use  of  the  wife  for  life,  remainder  to  the  use  of 
the  husband  for  life,  with  remainder  to  such  uses  as 
they  or  the  survivor  should  appoint,  revoked  by 
deed  the  old,  and  appointed  new  uses;  the  hus- 
band covenanting  for  himself  and  wife,  with  her  con- 


(a)  5  Vin.  Abr.  547,  pi.  35.  (6)  Cited  7  Ves,  jun.  475. 

{c)  7  Ves.  jun.  474. 
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sent,  that  both  of  them  should  i¥ithm  a  month  sur- 
render the  copyholds  to  A  and  By  upon  trust  to  sell, 
and  to  pay  a  debt  owing  by  him  to  them,  and  to 
apply  the  surplus  according  to  the  appointment  of 
himself  and  wife.  This  deed  was  executed  by  the 
wife  :  a  sale  was  made,  and  a  bill,  filed  by  the  wife, 
to  set  it  aside,  on  the  ground  of  fraud,  was  dismissed. 
Upon  another  bill,  filed  by  A  and  J3,  against  the 
husband  and  wife,  for  a  specific  performance,  they, 
by  answer,  insisted  upon  the  old  ground  of  fraud, 
but  of  which  there  was  no  proof ;  and  the  Master  of 
the  Rolls  decreed  that  the  husband  should  specifically 
perform  the  covenant,  and  procure  his  wife  to  join  in 
a  surrender. 

It  is  presumed  that  the  above  authorities  are  suf- 
ficient to  establish  the  general  proposition,  that  the 
husband  is  bound  in  equity  to  perform  his  covenant, 
founded  upon  a  valuable  consideration,  to  procure 
his  wife  to  join  with  him  in  a  fine  or  other  con- 
veyance. 

The  case  of  Preston  v.  Wasey  (a\  which  has  been 
considered  as  contrary  to  the  principle  of  the  above 
authorities,  appears,  from  the  report,  to  have  been 
decided  upon  the  ground  of  fraud :  and  Daniel  v. 
Adams  (&),  another  of  those  cases,  appears  to  be  one 
in  which  neither  the  husband  nor  his  wife  could  be 
bound ;  for  there  the  authority  given  to  an  agent, 
was  to  sell  certain  lands,  by  public  auction;  but  he, 
mistaking  his  power,  sold  them  by  private  contract. 

The  only  case  with  which  I  am  acquainted,  that 
appears  to  militate  against  the  four  first  before  re- 


(fl)  Pre.  Ch.  76.  (b)  Ambl.  495. 
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ferred  to  upon  this  subject,  is  Otread  v.  Round  (a).     Doweh. 
There  the  husband  and  wife,  for  a  valuable  con-  p^^^, 
sideration,  by  lease  and  release  conveyed  the  wife's  band: scone- 
lands  in  fee,  and  the  husband  covenanted  that  she  ^reMs^u!^ 
should  levy  ajine  of  them  to  the  use  of  the  purchaser,  to  levy  a  fine. 
The  wife  afterwards  refused  to  do  so ;  upon  which 
the  purchaser  filed  a  bill  for  a  specific  performance 
df  the  covenant.     The  husband,  by  answer,  admitted 
the  covenant,  and  said  that  Jie  was  ready  to  levy  a 
fine,  but  that  his  wife  refused  to  join  with  him,  and 
that  he  could  not  persiuide  her  to  do  so.     And  Lord 
Cowper^  who  decided  the  before  mentioned  case  oi 
Barrington  v.  Horn,  observed,  that  it  was  a  tender 
point  to  compel  the  husband,  by  a  decree,  to  procure 
his  wife  to  levy  a  fine,  although  there  had  been  some 
precedents  in  the  Court  for  it ;  and  that  it  was  a 
great  breach  upon  the  wisdom  of  the  law,  which 
secured  her  lands  from  being  aliened  by  her  husband 
without  her  firee  consent,  to  lay  a  necessity  upon  her 
to  part  with  her  lands,  or  otherwise  to  be  the  cause 
of  her  husband's  lying  in  prison  all  his  days ;  and 
his  Lordship  declared,  that  he  did  not  in  that  case 
think  it  proper  to  decree  a  specific  performance  of 
the  covenant,  but  that  the  husband  must  refund  the 
purchase-money  which  he  had  received,  with  costs. 

From  the  tenor  of  the  above  judgment,  it  may  be 
inferred  that  Lord  Cowper  did  not  mean  to  deny  that 
the  husband  was  in  general  liable  to  perform  in  specie 
his  own  voluntary  engagement  that  his  wife  should 
levy  a  fine,  but  that  the  particular  circumstances  of 
that  case  formed  an  exception;  especially  as  the 

(a)  4  Vm.  Abr.  20S,  pi.  4. 
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Down,  pvtie^  could  be  placed  in  the  same  situation  as  they 
E^^af.hus'  ^^^^  previously  to  the  transaction.  These  circum- 
band^i  cove*    Stances  are  happily  enumerated  by  Sir  WiUirnn  Grants 

curs  niltoife  ^^  his  allusion  to  the  case  in  that  of  Morris  v.  Stephen^ 
to  fevy  ajine.  ^^^  before  referred  to.     "  The  husband,*'  said  he, 

>.^  does  not  allege  that  he  is  unaUe  to  procure  his 
wife  to  join ;  he  does  not  o£fer  to  pay  the  debt ;  and 
it  is  impossMefor  him  to  put  the  plaintiffi  in  the  same 
situation  as  if  the  deed  never  had  been  executed ;  for 
they  would  in  1799  have  had  an  execution  against  him, 
if  he  had  not  redeemed  himself  bygiving  this  security* 
It  is  unnecessary,  therefore,  to  discuss  Lord  Cofwper^s 
reasoning,  this  case  being  so  extremely  dissimilar  to 
that,  this  differing  in  all  its  circumstances.  The  de- 
fendant Acre  stated  absolute  inability  to  perform,  ami 
oj^ed  to  put  the  other  party  in  the  same  situation  as 
if  the  agreement  had  never  taken  place.''  In  re- 
ference to  Lord  Ckywper^s  observations  upon  the  hard- 
ship of  throwing  the  husband  into  prison,  or  imposing 
necessity  upon  the  wife  to  comply  with  her  hus- 
band's request,  his  Honour  added,  **  That  there  are 
many  other  ways  in  which  a  wife  would  be  under 
compulsion,  and  yet  it  would  be  quite  impossible  to 
abstain  from  enforcing  the  demand  against  the  hus- 
band :  the  effect  would  have  been  just  the  same  (in 
the  case  before  him)  if  she  had  originally  refused ; 
the  creditor  would  have  thrown  her  husband  into 
prison,  and  there  would  have  been  the  same  neces- 
sity upon  her.  If)  therefore,  there  be  any  thing  in  that 
reasoning,  in  the  instance  of  a  voluntary  sale  by  the 
husband^  it  would  not,  perhaps,  hold,  where  the 
object  is  to  redeem  himself  from  the  demand  of  a 
creditor  having  that  power  over  him." 
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lsaaa.YnaetiiBtmEin&ryv^,Wase{^^^  I>ow«k. 

expressed  doubts  upon  the  Court's  exercising  its  E^aofkui* 
power  to  compel  thfe  husband  to  procure  the  con-  bamrsjsove- 
currence  of  his  wife  in  enabling  him  to  perform  his  ^^  hifv^e 
covenants  and  engagements  on  her  behalf,  but  his  ioleoyajme. 
Lordship  pronounced  no  decision  upon  the  point;   * 
and  if  the  authorities  first  before  referred  to  be  con- 
*8idered  of  weight,  it  is  presumed  that  they  have 
established  the  general  proposition  before  stated. 
The  principle  doea  not  appear  harsh  or  unsound : 
the  husband  ought  to  know  the  state  of  his  wife's 
mind  before  he  enters  into  such  stipulations  \  and 
with  the  exception  when  it  appears  that  the  wife  will 
not  concur,  and  the  husband  can  replace  the  pur- 
chaser in  liie  same  situation  as  he  was  previously 
to  the  transaction,  it  may  probably  be  considered, 
that  the  Court  will  decree  a  specific  performance  by 
the  husband  of  his  covenant  that  his  wife  shall  concur 
with  him  in  levying  a  fine. 

The  extent  of  the  wife's  powers  to  dispose  of  real 
and  personal  estates  as  a  feme  sole,  under  her  hus- 
band's agreement,  will  be  considered  in  those  parts 
of  this  work  which  treat  upon  property  given  or 
settled  to  her  separate  use,  and  of  her  powers  of  dis- 
position over  the  same. 

Having  considered  how  the  widow's  title  to  dower 
may  be  defeated  or  extinguished  by  her  and  her 
husband's  joint  acts,  as  also  by  the  eflfect  of  his 
covenant  that  she  should  concur  in  a  fine,  the  next 
subject  proposed  to  be  treated  upon,  was 


(a)  8  Ve8.jun.  514. 
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S.  What  acts  of  the  husband  singly  will  defeat 
his  wife's  right  to  dower. 

The  treason,  or  petit  treason,  of  the  husband,  of 
which  he  is  attainted,  was  a  forfeiture  of  his  wife's 
title  to  dower  at  common  law ;  and  the  rule  was  the 
same  when  he  was  attainted  of  felony  by  outlawry  or 
otherwise  (a).  This  rule  being  considered  too  severe, 
upon  the  principle  that  the  innocent  ought  not  to  be 
punished  for  the  guilty,  it  was  enacted  by  statute 
1  Edward  VI.  c.  12,  section  17,  that  the  attainder, 
conviction,  or  outlawry,  for  any  treason,  petit  treason, 
murder,  or  felony  whatsoever,  committed  by  the 
husband,  should  not  operate  as  a  forfeiture  of  his 
wife's  dower.  With  respect  to  treasons  and  petit 
treasons,  that  act  was  repealed  by  another  statute  of 
the  5th  and  6th  of  the  same  king's  reign  (b) ;  and  so 
the  law  remains  at  present,  with  the  exception  of 
some  modem  treasons,  made  by  particular  statutes, 
relating  to  the  coin  of  the  realm,  which  expressly 
save  to  the  wife  her  title  to  dower  (c).  And  it  is 
conceived,  that  notwithstanding  the  exception  in  the 
statute  of  the  fifty-fourth  year  of  the  reign  of  the 
late  king  (rf),  the  widow's  right  to  dower  will  not  be 
forfeited  or  escheated  by  her  husband's  attainder  for 
any  other  felony  ;  the  intention  of  the  act  being  to 
remove,  not  to  extend  the  legal  corruption  of  blood 
of  the  offender.  The  wife,  therefore,  being  intitled 
to  dower  under  the  above  two  statutes  of  Edward 


(a)  Fitz.  Nat.  Brev.  150.  L    Perk,  sect  308—387.    Co.  Litt. 
4*1.  (b)  Chap.  11,  sect.  13.  (c)  5  Eliz.  c.  11,  sect.  4.    18 

Eliz.  c.  1.  sect.  8.    8  and  9  Will.  III.  c  26,  sect.7>  and  15  Geo.  II. 
c.  28,  sect.  4.        (d)  Chap.  145. 
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the  sixth,  notwithstanding  her  husband's  attainder     Dowek. 
for  any  less  offence  than  treason  or  petit  treason,  it       ^^TZ 
is  presumed,  that  although  he  be  convicted  of  murder,  «ofe  acts  of 
&c.,  yet  his  widow  will  be  intitled  to  her  dower  (a).    ^^"*^"^' 

It  is  observable,  that  even  after  the  attainder  of 
the  husband  for  treason,  his  widow  would  have  been 
intitled  to  dower  if  the  acts  of  the  7th  of  Anne,  and 
the  17th  of  George  the  second  (^),  had  been  per- 
mitted  to  continue ;  but  both  of  them  were  repealed 
so  far  as  it  was  provided  that  after  the  death  of  the 
late  Pretender  and  his  sons,  no  attainder  for  treason 
should  extend  to  the  disinheriting  of  any  heir,  nor 
to  the  prejudice  of  any  person  other  than  the  offender 
himself(c). 

Attainder  is  the  eflfect  of  theJt^c^gTwen/ pronounced  Attainder, 
upon  the  culprit,  and  not  of  his  convicticfn.    If,  curredT" 
therefore,  he  die  before  judgment,  there  will  neither 
be  a  corruption  of  blood,  nor  a  forfeiture  or  escheat 
of  the  lands ;  so  that  the  widow's  title  to  dower 
remains  uninjured  (d). 

As  the  wife's  dower  is  a  continuation  of  her  hus-  The  at- 
band's  estate,  a  title  which  she  derives  from  him,  and  though  fol- 


in  respect  of  his  seism,  it  seems  that  the  effect  of  his  ^®^?^  ^Y  „ 

.     ,        /.  .  Ml  1  .     pardon,  will 

attainder  for  treason,  or  petit  treason,  will  estop  his  defeat  dower 
widow  from  claiming  dower,  not  only  of  all  lands  ?^  ^  ^^^ 

®  '    ^  •'  husband  was 

which  he  was  seised  of  at  the  time  of  the  attainder,  seised  of 
but  of  those  also  which  he  had  disposed  of  after  the  p^^on!  ^ 
marriage,  and  before  such  attainder ;  because  the 
estoppel  is  equally  conclusive  with  respect  to  the 
estate  aliened,  as  to  that  of  which  the  husband  was 
seised  at  the  period  of  his  attainder ;  for  in  each  in- 

(a)  See  Co.  Litt.  592  d.        (b)  Chap.  S9.         (c)  39  Geo.  IIL 
o.  93.        (eO  Co.  Litt.  390  b.  391. 
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stanoe  the  widow  must  derive  her  title  fiom  her 
husband,  a  person  whom  the  law,  under  such  cir- 
cumstances, disables  from  communicating  any  right 
or  tide.  The  case  will  be  the  same  as  to  all  those 
lands,  although  the  husband  obtain  a  pardon ;  the 
widow's  title  to  dower  will  still  be  defective,  for  the 
effects  of  the  att^^nder  in  regard  to  titles  to  be  made 
to  or  out  of  lands  which  the  husband  was  seised  of 
previously  to  the  pardon,  remain,  the  same  as  if  sudb 
pardon  had  not  been  granted  (a). 

Accordingly,  in  Mayw?%  case(&)»  Mmfne  being 
seised  of  lands  in  fee,  married,  and  made  a  feofiment 
in  fee  to  a  stranger  \  he  afterwards  committed  treascm, 
was  convicted,  obtained  a  charter  of  pardon,  and 
died.  His  widow  claimed  dowet  against  the  iex^Sk/^ ; 
but  the  Court  of  Exchequer  decided  against  the 
claim,  Manwoodf  Chief  Baron,  expressing  himself 
thus ;  **  By  reason  of  this  attainder,  dower  cannot 
accrue  to  the  wife ;  for  her  title  begins  by  the  inter- 
marriage, and  ought  to  continue  and  be  consummated 
by  the  death  of  the  husband ;  whicli  cannot  be  in 
this  case,  for  the  attainder  of  the  husband  has  inter- 
rupted it,  as  in  the  instance  of  an  elopement ;  and 
this  attajinder  is  an  universal  estoppel,  which  does  not 
run  in  privity  only  between  the  wife  and .  I4m  to 
whom  the  escheat  belongs,  but  every  stranger  may 
bar  her  of  her  dower  by  reason  thereof;  for  by  the 
attainder  of  the  husband,  his  wife  is  disabled  to 
demand  dower,  as  well  as  to  demand  his  inheritance  i** 
and  he  cited  Gate's  case  (c),  a  resolution  of  all  the 
justices  of  England;  and  added,  that  the  charter  of 


(a) .  Se^  supra,  pp.  46<— 48. 
V.  Wiseman,  Dy.  140  b. 


{b)  1  Jseaa.  S,  pi,  7.       (c)  Gate 
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pardon  did  not  help  the  matter,  sinoe  the  same  ex»     Dowmu 
tended  but  to  the  life  of  the  offender,  and  did  n<xt      ■"••^ 
remove  the  attainder,  by  which  the  widow  was  ^^^% 
barred  to  demand  dower  during  its  continuance, .       husband. 

But  this  doctrine  must*  be  confined  to  lands  of  But  not  of 
which  the  husband  was  seised  prior  to  the  period  of  la».^  ac- 

r  r  quired  after 

the  grant  of  liie  pardon ;  because  from  the  thne  of  the  pardon. 
the  jmrdon,  the  husband  in  a  legal  sense  beoopGtes  a 
new  mim ;  he  may  purchase  lands,  and  hold  and 
enjoy  them ;  i  tbey  will  descend  to  his  heir  at  his  • 
death,  and  consequently  his  wife^s  title  to  dower  will 
attach  to  them,  as  in  the  ordinary  cases  before  de- 
taaed(a)/' 

Perkins  lays  down  the  law  up<m  this  subjiect  as 
follows }  ''  If,  afler  attainder,  the  husband  purchase 
a  charter  of  pardon,  now  of  all  such  estates  of  in* 
heritance  whereof  her  husband  is  seised  after  the 
purchase  of « his  pardon,  which  inheritance  the 'issue 
that  by  possibility  he  might  have  by  his  wife,  might 
by  possibility  inherit  by  the  common  law,  she  shall 
have  dower.  For  notwithstanding  she  was  his  wife 
at  the  time  of  the  attainder,  yet  the  issue  which  the 
husband  might  have  had  by  her  €^ier  the  purchase  of 
his  charter  of  pardon,  are  inheritable  (&)/' 

If  the  attainder  be  reversed  for  error,  either  by  the  Rerenal  of 
husband  or  his  heir,  in  such  cases  the  widow's  title  ?^'*^^'*  S^ 

'  tamder  will 

to  dower  will  revive,  since  ihe  cause  of  her  eistoppd  reBtorewife^ 
being  removed,  and  the  interest  of  her  husband  ddwo? 
restored  to  the  same  state  in  which  it  was  before  the 
judgment  pronounced  ^against  him,  all  the  conse? 
quences  of  that  judgment  must  fall  with  it.    And  if 
parliament  think  proper  to  reverse  the  attainder,  the 


m^-^*»*i^-i^mmm0^i^m^mi^mmi^»imm^-^mmm»mt»mmmm'^im^^^»»^^*mt0 


(a)  Co.  Litt  S92.        (b)  Perk,  sect  SS7. 
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DowiR.     efiect  upon  the  widow's  title  to  dower  wUl  be  the 

B^hy     8ame(«). 

9cle  acts  of        The  husband  may  also  bar  his  wife's  tide  to  dower 
^  ^"  *        by  levying  a  fine  with  proclamations  of  the  dowable 

^rfin"  with  ®^***®»  ^^^  i^  ®^®  ^^  ^^*  exert  her  claim  within  jfz;e 
proclama-  years  after  his  death  when  she  became  discovert,  her 
dowerunlMi  ^^*  ^^  ^  destroyed  (b) ;  for  during  the  marriage 
widow  enter  her  right  was  saved  by  the  act  of  the  4th  of  Henry 
years  after  the  Seventh,  chap.  24 ;  but  when  the  coverture  was 
hi«  death,  dissolved  by  her  husband's  death,  then  her  title  to 
vn!  c.  24.^°  endowment  was  consummated,  and  no  impediment 

occurred  ip  her  exertion  of  it,  under  which  circum- 
stances the  bar  by  the  statute  commenced  from  that 
Except  she    period.     But  if  the  wife  be  a  minor  at  her  hushand^^ 
der  diwibu'    death,  or  in  prison,  or  out  of  the  country,  or  ittMOie^ 
lities.  when  the  fine  was  levied  by  the  husbaikl  akme,  her 

right  is  saved  by  the  statute  tiM  sodi  disabilities  be 
removed,  from  which  perkidii  the  widow  will  have 
five  years  to  prosecute  her  claim  (c). 

So  alaa  if  it  happen  that  the  widow  has  no  right 

to  dower  at  her  husband's  decease,  or  cannot  enforce 

that  right  when  she  has  it,  she  will  still  be  protected 

within  another  of  the  savings  of  the  above  statute. 

The  following  is  an  instance  of  this  exception : — 

Instance  of        Ay  being  seised  of  lands  in  fee,  married,  and  levied 

to  dower       *  ^"^  ^^  them  with  proclamations.     He  was  afler- 

when  no  en*  wards  indicted  and  outlawed  for  high  treason,  and 

trvuras  made 

by  her  within  died.  The  attainder  was  reversed  by  ^'s  heirs,  but 
^^  ^h""  ^^*  ^  after  ^w  years  had  elapsed  from  his  death. 
husband's      His  widow  claimed  dower  after  the  reversal  of  the 

death. 


(a)  4  Black.  Com.  392.  (J)  2  Rep.  93.  10  Rep.  99,  13  Rep. 
20.  Djer,  224*.  2  Roll.  Rep.  69,  409 ;  and  Plowd.  cmlra  is  not 
law.        (c)  .Vide  iufra<^  p.  65. 
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attainder.    The  question  was,  whether  she  was  not     Dowauu 
barred,  since  more  than  five  years  had  expired  before         • 
her  claim  ?   But  it  was  resolved  that  she  was  intitled  sole  aJs  of 
to  dower,  notwithstanding  the  fine  with  proclama-  ^"*^^^' 
tions,  because  in  respect  of  the  husband's  attainder  Although  he 
for  treason  she  had  no  right  to  dower  at  the  time  of  g^e  with 
the  death  of  her  husband,  for  she  could  not  at  or  p'ocJwna- 

tions. 
after  that  period  bring  or  prosecute  an  action  to 

recover  her  dower  according  to.  the  direction  and 
saving  of  the  act  j  but  it  was  further  resolved,  that 
she  was  aided  by  the  saving  in  the  same  statute, 
.  which  preserves  to  all  persons,  not  parties  to  the  fine, 
**  such  actions,  right,  claim,  and  interest  in  or  to  the 
lands,  &c.  as  should  ^r^f  grow,  remain,  descend,  or 
^-  come  to  them  c^ier  the  fine  was  ingrossed  and  pro- 
clamations made,  by  force  of  any  gift  in  tail,  or  by 
any  other  cause  or  matter  had  and  made  before  the 
fine  was  levied,  so  that  they  take  their  actions,  and 
pursue  their  right  and  title  according  to  the  law 
within^i^e  years  nea^t  c^ier  such  action,  right,  claim, 
title,  or  interest  to  them  accrued^  descended,  fallen, 
or  come,  &c."  Now  in  this  case  the  action  and 
right  of  dower  accrued  to  the  wife  after  the  reversal 
of  the  attainder,  by  reason  of  a  title  of  record  before 
the  fine,  by  reason  of  the  seisin  in  fee,  and  the  mar- 
riage before  the  fine  was  levied,  according  to  the 
meaning  and  intention  of  the  saving  in  the  statute. 
The  widow,  therefore,  having  exerted  her  claim  to 
dower  within  five  years  from  the  reversal  of  the  at- 
tainder, was  held  not  to  be  barred  by  the  fine  and 
proclamations  of  her  right  to  endowment  [a). 


(a)  MenviU'g  case,  13  Rep.  19  6. 
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Doimu  The  above  statute  of  Hetuy  the  seventh  requires 
""•^  the  claim  to  be  pursued  by  acticm  or  entry  within 
iole aa$qf  f'^  years,  &c.  If  then  a  writ  of  dower  be  brought 
huiband.  ]^y  ^^  widow  withiu  five  years  from  the  death  of  her 
The  mere  husband,  tut  she  does  not  pursue  it  till  after  the  five 
writ  of  years  have  expired,  she  will  be  barred,  for  the  mere 
dower  wiU  bringing  of  the  writ  is  not  a  pursuing  of  her  claim 
the  bar  by  or  title  within  the  intention  of  tibe  statute  (a). 
Ae  ^^^^  It  has  been  shown  in  the  consideration  of  the 
alienation  of  necessity  of  the  continuance  of  the  husband's  seisin 
his  copyhold  ^  th^  period  of  his  death,  to  iutitle  his  widow 

estates  de*  * 

feats  free      to  dower,  that  with  respect  to  copyhold  or  cus' 

^  ternary  estates  his  power  over  them,  notwithstanding 

the  marriage,  is  more  extensive  and  complete  than 

over  his  freehold  property;   and  that  in  general^ 

when  there  is  no  custom  to  the  contrary,  seisin  of 

the  former  at  his  death  is  necessary  to  intitle  his 

widow  to  freebench  (li).    This  being  so,  if  he»  as  he 

may,  dispose  of  his  copyhold  estates  during  the 

coverture,  the  disposition  will  defeat  his  widow's 

right  to   freebench,  unless  there  be. a  particular 

custom  that  she  may  avoid  the  alienation ;  and  she 

will  be  equally  barred,  although  her  husband  died 

Although  he  before  the  admittance  of  the  surrenderee ;  because 

Se  Sdmi^     ^^  ^^"^  intitled  to  be  admitted,  when  that  act  is 

tance  of  the  completed,  the  admittance  has  relation  to  the  time 

•urren  eree.  ^^  ^^  surrender,  which  defeats  all  the  intermediate 

acts  of  the  surrenderor,  and  all  customary  interests 
derived  out  of  his  estate  (c). 


(a)  3  Leon.  50,  and  Fitzhugh's  case,  ibid.  221.  (h)  Si^ru, 
p.  371.  (c)  Benson  v.  Scott,  Carth.275.  3  Ley.  385,  S.  C.  see 
also  1  Term  Rep.  GOa    2  Term  Rep.  S90. 
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,  So  also  the  acceptance  by  the  husband  of  a  feoff-     Do^^R- 
ment  in  fee  of  copyhold  lands,  which  he  held  as  ^^^      ^ 
tenant  from  the  lord  of  the  manor,  will  defeat  the  sole  acts  of 
widow's  right  to  freebench,  because  by  the  feoff-  ^'"^^^ 
ment  the  copyhold  tenure  became  extinct.  And  his  ac- 

Thus  in  Lashmer  y.  Avery  (a)  the  custom  of  the  alSoffment 
manor  was  found  to  be  that  if  a  copyholder  in  fee  will  have  the 
died  seised,  his  widow  should  hold  the  estate  during  quence. 
her  life  as  freebench.     The  lord  of  the  manor  en- 
feoffed  the  husband,  a  tenant  of  the  manor,  in  fee, 
who  died  seised.     Question,  whether  the  feoffee's 
widow  was  intitled  to  freebench  ?    And  it  was  de- 
termined in  the  negative.     The  reason  must  have 
been,  that  by  the  feoffment  the  copyholds  were  not 
only  severed  from  the  manor  but  the  tenure  extin-- 
guiskedf  for  the  Court  said,  "  that  if  the  lord  had  Contra,  if  the 
enfeoffed  a  stranger  of  the  land,  the  custom  would  had  been 
have  subsisted,  and  the  estate  would  have  remain^  J"*^®  ^y  *^® 

lord  to  a 

copyhold,'*  consequently  the  widow's  title  to  free-  stranger. 
bench  would  have  continued.  That  opinion  was 
established  by  a  subsequent  decision  in  TFaldoe  v. 
Bertlet(^b);  there  the  custom  of  the  manor  was  found 
to  be,  that  copyholds  were  demisable  for  three  lives 
in  succession,  and  that  if  any  copyholder  died  seised 
leaving  a  widow,  she  should  enjoy  the  lands  during 
her  widowhood.  The  lord  of  the  manor  granted  a 
customary  tenement  by  copy  to  the  husband  for  life, 
and  afterwards  conveyed  the  manor  to  B  absolutely, 
who  conveyed  the  freehold  and  inheritance  of  the 
husband's  tenement  for  a  valuable  consideration  to 
C  ai;id  others,  and  their  heirs,  during  the  life  of  the 


(a)  Cro.  Jac.  126.        (d)  Cro.  Jac.  573.    Hob.  181,  S.  C.  by 
the  names  of  Howard  v.  Bartlet. 
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husband^  remainder  to  his,  the  husband's  then  wife, 
for  life,  with  remainder  to  the  husband  in  fee.  After 
this,  the  wife  died,  and  her  husband  married  again 
and  died  seised,  and  his  second  wife  entered  under 
the  title  of  her  widow's  estate ;  and  the  question 
was,  whether  her  entry  was  lawful  agidnst  the  heir 
of  the  alienee  in  fee  of  her  husband  ?  And  it  was 
decided  in  her  favour;  the  Court  observing,  that 
the  customary  estate  of  the  husband  continued  as 
it  was  during  his  life,  and  was  neither  extinguished 
nor  altered  by  the  purchase  of  the  fee  simple,  which 
during  his  life  was  vested  in  other  persons ;  whence 
it  was  a  natural  consequence,  that  all  customary  in* 
cidents  to  such  a  customary  estate  remained,  one  of 
which  was  the  widow's  title  to  freebench,  that  was 
an  excrescence,  which  by  the  custom  and  the  law 
arose  of  itself  out  of  that  estate ;  that  the  severance 
of  the  freehold  from  the  manor  did  not  destroy  the 
custom  as  to  the  widow,  and  that  notwithstanding 
the  remainder  in  fee  was  in  the  husband,  which  he 
granted  away,  still  he  continued  and  died  a  copy- 
holder, the  lord's  act  in  making  the  severance  not 
being  permitted  by  the  law  to  prejudice  the  copy- 
holder's estate. 

Upon  the  same  principle,  if  the  husband  under 
the  authority  of  the  custom  demise  his  copyhold 
lands,  in  which  his  wife  is  intitled  to  freebench,  the 
lease  will  be  good  against  such  her  right;  for  the 
lessee's  title  by  the  custom  is  at  the  least  equal  to 
that  of  the  widow.  Gilbert^  Ch.  B.,  is  of  opinion, 
that  if  a  rent  were  reserved  upon  such  a  lease  (the 
custom  intitling  the  widow  to  freebench  of  the  land 
only)  the  widow  would  not  be  intitled  to  endowment 
of  the  rent  and  reversion,  because  particular  customs 
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Ve  to  be  strictly  pursued ;  but  that  after  the  expira-     Doweb. 
tion  of  the  lease  she  might  claim  freebench,  for  her  ^^^  T. , 
husband  died  seised ;  the  possession  of  the  lessee  *o^  a^^*  ^ 

being  considered  that  of  the  husband  (fl)#  — 

And  if  the  husband  be  lord  of  a  manor,  and  mak^  lom  Sd/"*' 
voluntary  grants  of  copyhold  lands  after  his  marriage,  gave  her 
they  will  bind  his  widow,  and  deprive  her  of  free-  ^^i^nd. 

» 

bench,  because  the  copyholders  claim  by  the  cus-  Voluntary 
torn,  which  is  antecedent  to  the  widow's  title  (b).       grants  by 

'  ^  ^  copy  of  nui- 

But  it  seems  that  without  a  special  custom  the  band,  lord  of 
lord  cannot  by  will  prejudice  his  widow's  right  to  bi^^^wife's 
freebench,  so  as  to  enable  the  grants  of  other  persons  title  to  free* 
to  bind  her.   Thus,  in  an  anonymous  case  in  Dyer  (c),  ^    it'geema 
the  custom  appeared  to  be  that  the  lands  were  usually  that  he  can- 
demised  by  the  lord  of  the  manor,  or  his  overseer  or  |J?g  ^fdow'g 
deputy.  An  owner  in  fee  of  the  manor  married,  and  right  by  his 
by  his  wiU  authorised  certain  persons  to  grant  leases  the  authority 
according  to  the  custom,  to  raise  fines  to  pay  his  ^^  ^®  ^^" 
debts,  and  died  \  these  persons  held  a  court  in  their 
own  names,  and  granted  a  reversion  belonging  to 
two  copyholders  to  three  others.    The  widow  reco- 
vered her  dower,  and  it  was  adjudged,  that  she  was 
not  bound  by  the  grant.     The  principle  must  have 
been  this,  that  the  custom  did  not  enable  the  lord 
by  his  will  to  appoint  persons  to  make  customary 
grants  of  copyholds,  to  bind  his  widow's  title  to  free- 
bench,  and  which  seems  to  be  necessary,  since  the 
widow's  legal  right  became  consummate  by  her  hus- 
band's death,  and  took  precedence  of  his  testamentary 
disposition.     Upon  which  principle  it  is,  that  copies 


(a)  See  Perk,  sect  435,  4S6.    Gilb.  Ten.  320,  321 ;  and  Salis- 
fjurjr  ▼.  Hurd,  Cowp.  481.  {b)  GQb,  Ten.  203.    4  Rep.  24. 

1  Leon.  16.    8  Rep.  63  b.        (c)  250  ^  pL  89. 
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granted  by  the  heir  before  endowment  will  not  bind 
the  widow  (a).  Yet  as  against  other  persons  the  lord 
may,  if  the  custom  do  not  forbid  it,  appoint  by  his 
will,  that  his  executors  shall  make  grants  by  copy, 
tv^hich  if  done  in  conformity  with  the  custom  will  be 
valid  (h). 

The  subject  next  proposed  to  be  considered  was, 

3.  What  acts  of  the  wife  singly  during  the  mar- 
riage will  defeat  her  title  to  dower  at  her  husband^s 
death. 

The  wife's  attainder  of  treason,  murder,  or  felony 
will  exclude  her  from  dower  (c) ;  but  if  she  obtain 
a  charter  of  pardon  before  her  husband's  death,  her 
right  of  dower  will  be  revived,  and  for  this  reason : 
by  marriage  and  the  seisin  of  her  husband  she  was 
intitled  to  dower  before  her  attainder,  which  alone 
interposed  between  her  and  such  right ;  but  when 
that  obstacle  is  removed  by  a  pardon  there  remains 
no  impediment  to  endowment,  her  title  being  con- 
summate at  her  husband's  death  (^O- 

So  also  if  she  elope  from  her  husband  with  another 
man,  with  whom  the  law  presumes  that  she  lives 
in  adultery,  and  will  not  admit  of  an  averment  to 
the  contrary  (e),  and  there  is  no  subsequent  recon- 
ciliation, she  forfeits  her  dower  by  the  statute  of 
Westmnsier  the  second  (y^.  And  if  during  the 
elopement  her  husband  purchase  lands  and  alien 
them,  or  sell  those  of  which  he  was  seised  at  the  time 
of  his  wife's  leaving  him,  and  he  afterwards  become 


(a)  Co.  Litt.  58  6,  note  6.  (h)  Co.  Litt  58  *.  Gilb.  Ten.  20*. 
(c)  Perk.  sect.  349.  (rf)  Co.  Litt.  3S.  ISRep.  23,  aitie,  p.46. 
\e)  Paynell's  case,  2  Inst.  435.     1  Cruise*!  Dig,  176.  (/)  IS 

Edw.  I.  c.  34. 
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reconciled  to  her,  she  will  be  intitled  to  dower  of  all     Dower. 
such  lands  (a),  „  "^ 

.         ^or  off  hif 

Whether  the  wife  leave  her  husband  mth  or  with-  imfe^s  sole 
out  his  consent,  and  live  in  adultery,  she  will  never-  ^^*  dunng 

theless  forfeit  her  dower  if  there  be  no  subsequent 

reconciliation  between  them  (b).  ing  husband 

Thus,  in  Coot  v.  Berti/  (c),  the  defendant  in  dower  with  his  con- 
pleaded  elopement  of  the  wife,  who  replied  that  her  ing  hi  adul- 
husband  bargained  and  sold  her  to  the  adulterer.  ^^^X'  *  ^^ 
The  replication  was  held  to  be  bad,  for  the  licence 
of  the  husband  to  his  wife's  adultery  could  not  be 
pleaded  in  bar  to  an  action  of  trespass  brought  by 
him,  although  it  might  be  insisted  upon  in  miti- 
gation of  damages. 

If  elopement*  be  pleaded  in  bar  of  dower,  and  No  elope- 
issue  be  joined  upon  a  reconciliation,  the  defendant  J^^  put^in 
will  not  be  permitted  to  prove  any  other  elopement  issue  can  be 
besides  that  mentioned  in  his  plea ;  because  there 
might  have  been  many  elopements  of  the  wife  and 
subsequent  reconciliations,  and  the  demandant  can 
only  be  prepared  to  support  her  replication  of  a 
reconciliation  afler  the  particular  elopement  speci- 
fied in  the  defendant's  plea  (rf). 

In  order  to  create  a  forfeiture  of  dower  under  The  wife's 
the  statute  of  Westminster  the  second,  the  wife's  m^^be"^ 
leaving  her  husband  must  have  been  her  own  vo-  spontesua 
luntary  act  (e),  or  her  approval  of  it  afterwards  by  quently  ap- 
continuing  with  the  adulterer.     As  instances  of  the  poved  by 
first  proposition : — 

If  the  relations  of  the  husband  detain  him  from  Instances  to 
his  wife,  so  that  she  is  ignorant  of  what  is  l>ecome.^J^p^gj^^^®® 
of  him,  and  they  pretend  that  he  is  dead,  and  pro-  of  the  firs 

(a)  Co.  Litt.  S3,  note  8.    13  Rep.  23.  {h)  2  Inst  436* 

(e)  12  Mod.  232.    '    (d)  Haworth  v.  Herbert,  Dyer,  106  6,  pL  ^. 
(e)  See  the  statute. 
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cure  her  to  release  all  marriages  and  interest  that 
she  may  have  in  him  as  her  husband,  and  moreover 
persuade  and  induce  her  to  marry  again,  she  having 
no  notice  of  her  husband  being  alive :  although  the 
man  with  whom  she  cohabits  have  notice  of  her 
husband  being  living,  and  although  she  in'  trulSi 
lives  in  adultery  with  such  man,  she  will  not  forfeit 
her  dower;  because  non  reliquit  virum  sponte,  as 
mentioned  in  the  statute.  Hence  it  seems  that 
elopement  was  no  bar  to  dower  at  the  common 
law  (a). 

So  also  if  the  wife  be  forcibly  taken  away  from 
her  husband,  and  continue  with  the  man  against  her 
will,  her  right  to  dower  will  not  be  forfeited  (6). 

As  instances  of  the  second  proposition : — If  the 
wife  be  taken  away  against  her  will,  but  voluntarily 
remains  with  the  adulterer,  she  will  be  barred  of  her 
dower  (c) ;  or  if  after  such  voluntary  residence,  she 
leave  him,  or  he  turn  her  away,  and  her  husband  is 
not  voluntarily  reconciled  to  her,  she  will  in  all  these 
cases  be  excluded  from  dower  (dj: 

As  to  what  will  amount  to  sufficient  evidence  of  a 
subsequent  reconciliation,  it  would  seem  that  the 
cohabitation  of  husband  and  wife,  without  compul- 
sion, would  be  that  kind  of  evidence  (e). 

But  the  husband  will  not  be  obliged,  either  by  the 
Spiritual  Court  or  a  Court  of  Law,  to  take  his  wife 
back  again,  after  she  has  eloped  from  him  and  com- 
mitted adultery  (/). 

If  the  wife  alone  be  permitted  to  levy  a  fine  it  will 

-•  —      ----- 

(a)  Green  v.  Harvey,  9  Vin.  Abr.  24.1,  pL  9.    1  RolL  Abr.  680, 
pi.  9,  S.C.  (b)  Perk,  sect  354.  (e)  Co.  Litt.  Sd& 

{d)  Perk,  sect  354.    Co.  Litt.  32^.    (e)  1  Roll.  Abr.  680,  pi.  la 
Dyer,  106  *.        (/)  GoTier  v.  Hancock,  6  Term  Rep.  608. 
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bar  her  right  to  dower,  unless  the  husband  enter  and     Dowea. 
avoid  it  (a).    But  the  Court  will  not  admit  of  such  «  ^  T[ , 
a  fine,  if  they  be  apprised,  that  the  conusor  is  a  mar-  tdfe's  acts 

ried  woman  (b).  t^i'death. 

if.  What  acts  of  the  widaw  after  her  husband's   

death  will  be  a  bar  or  satisfaction  of  her  dower. 

This  subject  has  been  partially  considered  under 
assignment  of  dower  against  common  right  (c).  The 
principle  is,  that  when  the  widow  consents  to  an  act 
inconsistent  with  her  right  to  actual  endowment,  she 
shall  be  bound  by  her  consent,  and  barred  of  her 
legal  title.  Attention  to  this  principle  will  explain 
what  further  remains  to  be  treated  of  under  this  head. 

If,  then,  the  widow  agree  to  accept  an  interest  in  Dower 
the  dowable  estate,  which  is  inconsistent  with  her  ^^^Vs  ac- 
title  to  dower  in  that  estate,  this  acceptance  will  bar  ceptance  of 
her  of  her  legal  right. 

Suppose  that  she  accept  from  the  heir  a  lease  for  a  lease  for 
Iffe  of  the  whole  of  her  husband's  freehold  estates ;  ' 
since  she  cannot  claim  dower  out  of  them  without 
partially  defeating  such  lease,  she  will  be  barred  of 
her  dower  (d).  But  it  would  seem,  from  the  prin- 
ciple before  stated,  that  if  her  husband  had  died 
seised  of  100  acres,  and  the  lease  included  50  acres 
only,  she  might  claim  dower  out  of  the  remaining 
50,  provided  she  did  not  accept  the  demise  in  lieu  of 
dower  in  the  whole. 

So  also  if  the  lease  accepted  were  not  for  life,  but  or  for  years. 
for  a  tenn  qf  years  only,  still  it  will  exclude  her 
from  dower  during  the  term,  if  it  include  the  whole 
of  the  dowable  estate  (e). 

(a)  10  Rep.  4S.  (i)  Mpreau's  case,  2  Blackst.  1205.    Ex 

parte  Aboej»  1  Taunt.  37.         (e)  Supra,  chap.  9>  p.  S97>  et  ^eq. 
(d)  Perk.  sect.  d5a    (e)  Gilb.  Dower,  891.  Fitz.  Nat.  Brev.  149,  E. 
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But  if  the  widow  married  again  before  her  dower 
was  assigned,  and  then  a  lease  for  life  or  years  was 
made  to  her  of  the  dowable  lands  by  her  first  hus- 
band's heir,  she  would  have  a  right  to  waive  the 
demise  at  her  second  husband's  death ;  and  if  she 
did  so,  she  would  be  intitled  to  dower,  because  at 
the  time  when  the  lease  was  made  she  was  under  the 
disability  of  coverture  (a). 

Suppose  further  that  a  lease  for  a  term  of  years 
had  been  granted  by  the  husband  to  his  wife  before 
marriage,  and  that  he  died  during  the  term  seised 
of  the  reversion  in  fee ;  it  is  presumed  that  in  such 
case  also  his  widow  would  be  immediately  intitled  to 
dower,  because  at  the  time  she  accepted  the  lease 
she  had  no  title  to  dower,  that  right  having  after- 
wards accrued  by  the  marriage ;  and  had  the  term 
been-  granted  to  a  stranger,  she  would,  as  we  have 
seen  (6),  be  intitled  to  dower  of  the  reversion  with 
a  cessat  ea:ecutio  during  the  term ;  the  term,  then, 
happening  to  be  vested  in  herself,  cannot  alter  that 
right ;  consequently,  when  the  dower  is  assigned,  and 
she  becomes  seised  of  an  estate  for  life  in  a  third 
part  of  the  premises,  the  term  for  years  in  that  part 
meeting  with  the  estate  for  life  merges  in  it.  It  is, 
therefore,  presumed  that  the  widow  will  hold  that 
share  in  dower  for  her  life,  and  the  remaining  two- 
thirds  under  the  lease  during  the  continuance  of  the 
term  (c). 

Another  mode  by  which  the  widow  may  deprive 
herself  of  endowment  may  be  by  a  release  (d).     But 


(a)  See  Jenk.  73.  (*)  Supra,  p.  867.  (c)  Perk,  sect  S5I. 
(d)  See  the  form  of  such  a  release  contained  in  the  conveyance  in 
Append.  No.  10,  Vol.  ii. 
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there  is  a  distinction  to  be  attended  to  in  regard  to     Dower. 
the  form  of  such  release,  viz.  between  a  release  by  p^^  ^  j^ 
the  widow  of  her  rights  and  the  release  of  all  ActionSj  ^e*s  aeu 
&c. ;  for  if  she  release  her  right  to  dower,  it  will  be  a  Yand^^  ^death. 
bar  to  her  whether  it  be  made  to  the  tenant  of  the    ~^     ; 
freehold,  or  to  the  person  in  reversion.     But  if  the  as  to  thk  be- 
release  be  of  all  actions,  suits,  quarrels,  and  demands,  tween  a  re- 

lease  of  the 

dower  and  actions  for  dower,  which  arose  or  came  WgA^^andof 
to  the  widow  on  account  of  her  husband's  death,  t^eac^Kw. 
and  such  release,  instead  of  being  made  to  the  tenant  ' 

of  the  freehold,  is  granted  to  the  person  in  reversion, 
it  will  not  bar  her  right  to  endowment.  The  reasons 
upon  which  this  distinction  is  founded  will  appear 
in  a  supposed  case,  stated  by  way  of  example  on 
each  form  of  release. 

If  a  widow,  intitled  to  dower  out  of  lands  limited  l.  Of  the 
to  B  for  life,  with  remainder  to  C  in  fee,  release  "^  / 

all  her  right  to  C,  and  afterwards  implead  B  for 
dower,  he  may  take  advantage  of  the  release  granted 
by  the  widow  to  C;  and  so  would  C  after  JB*s  death 
be  allowed  the  benefit  of  a  similar  release  made  by 
the  widow  to  B;  because  the  right  to  dower  arises 
out  of  both  the  estate  for  life  and  that  in  reversion, 
and  when  the  jus  habendij  which  is  the  principal,  is 
released,  it  follows  that  the  action,  which  is  but  the 
mean  to  recover  it,  is  also  gone  (a).  It  is  observable 
that  the  person  in  reversion  had  an  estate  upon  which 
the  release  of  $i  right  in  it  might  enure ;  this  right  the 
widow  had  in  the  present  instance,  and  unless  she 
were  barred  of  it  by  her  release  against  JB,  the  ter- 
tenant,  her  recovery  of  dower  against  him  would  be 

a  charge  upon  the  estate  of  C. 

— — —       ■   ■  II  .  I  I.    I    ,  I  »^.  ■ 

{a)  Co.  Litt.  265.  1  Rep.  112  b.    8  Rep.  151»  b.    Co.  Litt.  267  b. 


*    «■ 
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Dowxiu         Suppose  the  release  to  C  was  not  of  the  right,  but 
"*^^      of  all  actions.  Sec.  as  above ;  such  a  release  would 

wt^Ta^     i^ot  extinguish  the  right  to  dower;  first,  because  the 

^*^    widow  had  no  right  of  action  against  C,  but  against 

*  B  only;  and  secondly,  for  that  the  widow's  action 

52.  Ofthe      for  dower  being  a  real  one,  a  release  of  such  actions 

can  alone  be  made  to  the  person  who  is  tenant  ofthe 
freehold,  against  whom,  only  a  precipe  lies  (a).  To 
apply  these  principles  to  the  present  case :  since  the 
widow  could  not  sue  C,  the  releasee,  for  her  dower, 
because  he  was  not  tenant  to  the  praxipe,  if  B,  who 
was  such  tenant,  were  to  plead  to  the  writ  of  dower 
the  widow's  release  of  all  actions  to  C,  her  replication 
that  C  had  nothing  in  iAie  freehold  at  the  time  of  the 
release  would  be  sufficient  to  avoid  the  plea;  the 
trule  of  law  being  general,  that  in  order  to  give 
validity  to  a  release  of  actions  real,  the  releasee 
must  be  tenant  of  the  freehold  either  in  deed  or  in 
law  (by.  Hence  it  is  necessary  in  a  plea  of  such  a 
release  to  aver,  that  the  person  to  whom  it  was  made 
was  tenens  liberi  tenementi  (c). 

It  has  been  observed  that,  in  general,  a  widow'a 
right  to  dower  cannot  be  barred  at  law  by  a  collateral 
satis&ction,  as  by  assignment  of  lands  in  which  sh« 
is  not  dowable,  or  of  a  rent  issuing  out  of  then\» 
except  it  were  so  provided  as  to  be  a  legal  jointure 
before  marriage,  and,  therefor^,  a  bar  by  the  statute 
of  jointures ;  or  unless  it  were  by  devise  expressing 
in  direct  terms  that  it  should  be  in  satisfaction  of 
dower,  and,  therefore,  one  of  the  jointures  mentioned 
in  the  act,  and  voidable  at  her  electioq  after  her  hus- 


(«)  Litt.  sect.  495.  (h)  Altham's  case,  8  Rep.  150»  151»  h. 

(c)  CrQ..J[ac*  151. 
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band's  death  (a).    But  in  cases  of  this  nature*  Courts     Dowxa. 
of  Equity  have  extended  the  legal  rule;  for  in  in-  c^T^^ 
stances  of  testamentary  provisions  by  the  husband  of,  and 
for  his  widow,  it  is  the  constant  habit  of  those  Courts        '^* 
to  consider  them  in  the  nature  of  equitable  jointures, 
although  not  so  expressed  in  words,  when  the  inten- 
tion appeared  that  they  were  made  with  that  view. 

These  provisions,  however,  being  made  qfier  mar- 
riage, and  for  that  reason  voidable  by  the  widow. 
Courts  of  Eqtiity  have  obliged  her  to  elect  between 
such  provisions  and  her  dower.  This  being  a  sub- 
ject of  frequent  occurrence,  it  will  be  useful  to  con- 
sider it  with  particularity. 

The  doctrine  of  election  is  founded  upon  this  prin-  Election : 
ciple,  that  a  person  shall  not  be  permitted  to  claim  *    P""**^?  ^ 
under  any  instrument,  whether  it  be  a  will  or  deed, 
without  giving  full  effect  to  it  in  every  respect,  so  &r 
as  such  person  is  concerned ;  the  equity  of  the  Court 
of  Chancery  operating  upon  the  devised  interest 
quousque  satisfaction  be  made  to  the  disappointed 
devisee  (b).    With  respecUto  the  cases  which  relate  R^e«>  «•  to 
to  the  election  of  widows  between  dower  and  pro-  ^f  dower  by 
visions  under  the  wills  of  their  husbands,  they  have  implication, 
peculiarities  belonging  to  them ;  for  the  title  to  dower 
being  a  clear  legal  right,  the  result  of  all  the  cases 
appears  to  be  that  an  intention  to  exclude  that  right 
by  voluntary  gift  must  be  demonstrated  either  by 
express  words,  or  by  clear  and  manifest  implication ; 
so  that  if  there  be  any  thing  ambiguous  or  doubtfid, 
then  the  averment  that  the  provision  was  made  in 


■Am**.^     I  I      I  «^ifc— ^  I*        ■     ■ii«i»«««i 


(a)  Vide  supra,  p.  S99,  466.  Moor,  31.  Co.  Litt.  96  b.  Cro. 
Eliz.  128,  274f.  4  Rep  4.  Dyer,  9S0.  (^^  See  many  of  the 
cases  collected  in  vol.  ii,  **  Law  of  Legacies,*'  chap.  <<  Eteetign." 
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lieu  of  dower  cannot  be  supported.  The  only  ques- 
tion in  the  cases  has  been,  whether  an  intention,  not 
expressed  by  apt  words,  could  be  collected  from  the 
terms  of  the  instrument.  The  decisions  which  have 
been  made  can  be  of  no  other  use  than  to  assist  the 
judgment  of  the  Court  in  determining  what  may  be 
considered  a  sufficient  manifestation  of  the  intention; 
and  the  result  of  all  the  cases  upon  implied  intention 
is,  that  the  instrument  must  contain  some  provision 
inconsistent  with  the  assertion  of  a  right  to  demand 
a  third  of  the  lands  to  be  set  out  by  metes  and 
bounds,  &c.  Such  are  the  principles  which  have 
been  established  upon  the  present  subject,  and  the 
difference  of  opinions  which  may  be  found  in  the 
cases  is  not  to  be  ascribed  to  any  doubt  of  those 
principles,  but  merely  to  the  difficulty  in  applying 
them  to  the  facts  of  each  particular  case.  It  cannot 
be  expected  that  all  the  determinations  necessarily 
founded  upon  such  a  variety  of  circumstances  should 
be  uniform,  or  to  the  satisfaction  of  every  judge ;  it 
will,  therefore,  be  my  endeavour,  in  considering  the 
cases,  to  point  out  their  differences,  and  which  of 
them  it  is  probable  would  be  at  present  approved  of 
under  the  same  circumstances. 

When  a  pecuniary  legacy,  personal  annuity,  or 
other  interest  merely  affecting  the  personal  assets,  is 
bequeathed  by  the  husband  to  his  widow,  without  a 
declaration  that  it  is  intended  in  satisfaction  of  dower, 
no  implication  whatever  arises  that  the  disposition 
was  made  with  that  view  or  intent,  so  that  she  will 
be  intitled  to  both  (a).     But  when  lands  or  rents 


(a)  Strahan  ¥.  Sutton,  3  Ves.  249.     Ayres  v.  W^Ilis^  1  Yes. 
sen.  230. 
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out  of  lands  in  which  the  widow  is  dowable  are  be-     Dowkr. 
queathed  to  her  by  hpr  husband,  a  presumption  satUfyction 
arises  from  that  circumstance  (though  not  of  itself  of,  and 
sufficiently  clear  and  certain  to  put  her  to  an  election,  ^_fj^^;^ 
as  after  appears),  that  such  devises  were  meant  in 
lieu  and  bar  of  dowen 

•  1.  The  first  consideration,  therefore,  will  be  when 
the  testamentary  disposition  to  the  widow  is  of  lands 
of  which  she  is  dowable,  and  secondly,  of  rents  out 
of  them. 

First.  When  the  testamentary  disposition  to  the  Lands-- 
widow  is  of  lands  in  which  she  is  intitled  to  dower,  election. 

The  great  and  leading  case  upon  this  subject  is  Instances 
Lceoorence  v.  Lawrence  ia).     There  the  husband  de-  ^^^^^  f^® , 

^  ^  was  not  put 

vised  his  manor  oi  Little  Skerringtanf  mansion-house,  to  election, 
and  lands  of  the  annual  value  of  ^130,  to  his  wife,  b^^h  ^er 
durante  vidtdtate,  with  remainder,  together  with  all  ^/>^er  and 

tlip  devises 

his  other  lands,  to  trustees  for  twenty-four  years  from  made  to  her. 
his  death,  with  remainders  over.  The  trusts  of  the 
term  were  for  payment  of  debts  and  legacies ;  and 
as  a  further  provision  for  his  wife,  the  testator  di- 
rected that,  qfier  two  years  of  the  term  were  expired, 
his  trustees  should  permit  her  to  receive  the  rents  of 
one  of  the  farms  of  ^60  a  year,  and  after  ^ve  years 
of  the  term  were  elapsed,  to  permit  her  to  receive 
the  rents  of  another  of  the  farms  of  <£90  a  year,  for 
the  remainder  qfthe  term^  so  long  as  she  continued  a 
widow.  He  then  gave  her  several  pecuniary  and 
specific  legacies,  and  appointed  her  sole  executrix. 
No  mention  was  made  in  the  will,  that  any  of  the 
above  provisions  were  to  be  in  satisfaction  of  dower. 
The  widow  proved  the  will,  possessed  the  personal 

: : ^ : 

\ 

(a)  «  Vera.  365.    3  Bro.  Pari.  Ca.  8vo.  ed.  483. 
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estate,  and  entered  upon  the  lands  devised  to  her. 
She  afterwarda  recovered  her  dower  at  law,  of  the 
yearly  value  of  <£86,  and  the  lands  were  duly  assigned. 
Upon  a  b'dl  by  the  remainder-man  to  be  relieved 
against  the  judgment.  Lord  Sotners  was  of  opinion, 
that  the  testamentary  dispositions  to  the  widow  were 
intended  in  satisfaction  of  her  dower,  which  inten- 
tion appeared  from  the  manner  in  which  he  had  dis- 
posed of  his  lands  not  limited  to  his  wife  for  her  life. 
This  decree  was  reversed  by  Lord  Keeper  Wright^ 
because,  in  his  opinion,  there  was  nothing  in  the  will 
which  showed  a  sufficiently  clear  intention  that  the 
widow  was  meant  to  be  excluded  from  her  dower. 
This  judgment  was  acquiesced  in  till  after  the  death 
of  the  plaintiff,  when  A.  LcffODrence^  the  next  re- 
mainder-man, became  intitled,  who  commenced  h» 
suit  to  be  relieved  against  the  judgment  of  dower, 
but  Lord  (hwper  declined  to  alter,  in  that  respect. 
Lord  Keeper  JVrigbfs  decree  j  upon  which  Lcewreme 
appealed  to  the  House  qfLords^  who  confirmed  Lord 
C&afper^9  decree,  and  consequently  that  of  Lord 
Keeper  Wrighfs. 

Consistently  with  the  principles  before  stated,  the 
reasons  for  the  final  judgment  of  the  House  of  Lords 
appear  to  have  been  these ;  that  the  devise  to  the 
widow  of  a  part  of  the  dowable  estates  was  consistent 
with  her  right  to  dower  in  the  remainder,  and  that 
mch  consistency  continued  notwithstanding  the  in- 
terests which  were  given  in  the  two  farms,  parcels 
of  the  lands,  not  devised  to  her ;  because  her  ac- 
ceptmice  of  them  might  not  of  necessity  defeat  any 
of  the  trusts  of  the  term  vested  in  the  trustees,  since 
the  remainder  of  the  lands,  after  the  assignment 
of  dower,  might  be  sufficient  to  pay  the  debts  and 


Sect.  3.3     in  her  Husband's  real  Estates.  969 

legacies  in  aid  of  the  personalty ;  hence  the  impkca-     Dower. 
tion  that  the  testator  intended,  by  his  testamentary      7-^ 
dispositions  to  his  widow,  to  purchase  her  right  to  ^  ^S  ^. 
dower  in  the  lands  not  given  to  her,  was  doubtful  and  ^»* 
conjectural,  which  is  not  sufficient  to  put  a  widow  to 
an  election  between  her  legal  title  and  the  benefits 
that  she  takes  under  her  husband's  will. 

The  next  case  that  followed  and  determined  upon 
the  authority  of  the  last,  was  the  case  of  Lemon  v. 
Lemon  (a),  in  which  the  husband  devised  pea^t  of  his 
lands  to  his  wife  for  life,  without  expressing  them 
to  be  in  lieu  or  satis&ction  of  her  dower,  and  the 
residue  of  his  estates  to  his  brqther  in  fee.  The 
widow  recovered  her  dower  at  law ;  to  be  relieved 
against  which  he  filed  his  bill,  but  it  was  dismissed. 

From  the  above  two  cases,  and  those  of  the  same  No  implica^ 
class  referred  to  in  the  notes  (6),  it  appears  to  be  vise  to  widow 
established  that  the  devise  of  an  estate  to  the  widow  of  part  of  the 

lands  that  it 

for  life,  without  expressing  it  to  be  in  satisfaction  of  was  to  bar 
dower,  is  not  inconsistent  with,  and  therefore  will  Jlf J  £*^^^'  *** 

'  trie  remain- 

not  oblige  her  to  elect  between  it  and  her  dower  out  der. 

of  other  freehold  estates  of  her  husband,  notwith* 
standing  they  are  bequeathed  to  other  persons,  and 
although  she  may  have  devised  to  her  by  the  same 
will,  interests  in  or  out  of  those  other  lands  not  in- 
consistent with  her  legal  right  to  dower,  by  metes 
and  bounds,  and  the  dispositions  made  of  them  by 
such  will. 

But  the  terms  of  the  devise  to  the  widow  less  than  Except  such 
expression  may  raise  a  sufficiently  dear  implication  J^j^es^frJi^ 

particular 

*""^    ■  ""^  circum- 

(a)  8  Vin.  Abr.  «  Devise,"  p.  866,  pL  45.  (8)  Hitchin  *^^^  " 

T.  Hitchin,  Pre.  Ch.  138.  Brown  v.  Parry,  2  Dick.  685  (  and  Bir- 
mingham Y.  Kirwan,  2  Scho.  and  Lefroy,  444>|  454. 
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of  the  testator's  meaning,  that  the  bequest  to  her  of 
part  of  his  lands  should  be  in  satisfaction  of  her 
dower  in  the  remainder  of  them.  In  such  cases  she 
will  be  obliged  to  elect  between  the  devise  to  her 
and  such  her  legal  title.  An  instance  of  this  occurred 
in  the  following  ca§e  (a). 

* 

There  the  husband  devised  all  his  estaties  whatso- 
ever to  his  wife  and  two  children,  B  and  C,  as  tenants 
in  common,  in  equal  shares.  His  property  consisted 
of  real  and  personal  estates,  which  were  enumerated 
by  him,  and  in  the  event  of  his  wife  surviving  his 
children,  he  gave  their  shares  to  her  for  life,  &c. 
One  of  the  questions  was,  whether  the  widow  was 
ihtitled  to  dower  out  of  the  remainder  of  the  real 
estates  not  immediately  devised  to  her?  And  Sir 
William  Grants  Master  of  the  Rolls,  determined  that 
she  was  not. 

The  principle  upon  which  the  above  decision  was 
founded,  appears  to  have  been  that  the  mode  in  which 
the  devise  was  made,  raised  a  clear  implication  that 
the  testator  intended  his  widow  to  take  what  he  had 
given  to  her  under  his  will  only,  and  no  other  parts 
of  his  estates  under  any  title  whatsoever.  His 
Honour  conceived,  that  the  direction  that  all  the 
testator's  real  and  personal  estate  should  be  equalfy 
divided  between  his  widow  and  children,  was  incon- 
sistent with  her  title  to  dower;  for  that  equality 
would  be  defeated  if  she  were  allowed  in  the  first 
place  to  take  a  thiid  of  the  real  estates  as  dower, 
and  then  one-third  of  the  two  remaining  thirds. 
This  case,  therefore,  seems  to  be  an  authority,  that 


{a)  Chalmers  v.  Storil,  2  Ves.  and  Bea.  222. 
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if  the  husband  devise  his  freehold  estates  to  his  widdw     Dower, 
and  other  persons,  as  tenants  in  common^  without  ex-  IT. 

pressing  that  his  wife's  share  should  be  in  lieu  or  oj;  and  eke- 
satisfaction  of  her  dower,  she  must  elect  between  ^*^"' 
the  devise  to  her  and  her  legal  title,  made  to  the 

°  mdow  in 

The  cases  above  stated  and  referred  to>  relate  commoDwith 
principaDy  to  the  obUgation  of  the  widow  to  elect  ^^^'  ^'' 
between  such  of  the  lands  as  are  devised  to  her  by  Astowidow'g 
her  husband^  and  her  dower  in  the  residue  of  his  toxoid  in^^ 
estate;   but  they  say  nothing  as  to  the  question  ^^^^^f^^i 
whether,  when  the  whole  of  the  lands  are  devised  to  devised  to 
her,  she  may  take  two-thirds  of  them  as  a  purchaser  ^^^*  ^^  *^® 
under  the  will,  and  the  remaining  one^-third  under  under  the 
her  title  to  dower.    The  principle,  however,  upon  ^  * 
which  the  cases  last  mentioned  and  referred  to  were 
decided,  appears  equally  to  apply  to  this  subject. 
There  is  no  more  inconsistency  between  the  widow's 
right  to  dower  in  the  lands  devised  to  her,  and  her 
interest  in  them  under  the  devise,  than  in  the  above 
cases.    The  husband  might  intend  that  she  should 
take  no  other  interest  in  the  lands  bequeathed  to  her 
than  under  his  will,  or  he  might  mean  to  pass  to  her 
his  interest  subject  to  her  title  to  dower.   His  inten- 
tion is  dubious,  which  is  not  rendered  more  clear 
from  any  inconsistency  between   the   concurrent 
enjoyment  of  her  two  rights,  the  one  under  the  will, 
and  the  other  by  the  provision  of  the  law.    For 
want,  therefore,  of  this  clear  implication  of  intention 
from  the  contents  of  the  will,  that  the  testator  in- 
tended what  he  had  given  to  his  widow  should  be 
held  and  enjoyed  under  his  will  and  by  no  other 
title,  it  wcxuld  seem  that  she  may,  in  general,,  elqct 
to  take  the  lands  devised  to  her  both  under  the  will 
and  her  title  to  endowment.    This  may  be  of  great 

VOL.  I.  o  o 
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Dower,     advantage  to  her,  when  her  husband  dies  in  em* 
„   .  T  .       barrassed  circumstances ;  for  as  to  one-third  of  the 

Sattsfactton 

of,  and  eiec'  estate,  she  would  enjoy  it  under  a  paramount  title 
'!f^l__  free  from  his  incumbrances  during  the  marriage,  as 
Her  adyan-    Jt  h^s  been  before  shown  (a) :  and  for  the  other  two* 

tage  in  being     ,.,,  ,,  t     \  -,  >  %      % 

permitted  to  thirds  she  Would  be  liable  to  contribute  with  the 
ri^h'T^^  *^'*  owners  of  the  remainder  of  the  lands,  in  discharge 

of  the  incumbrances. 
Butthe  terms      But  the  terms  of  the  devise  to  the  widow,  less  than 

Oi  the  devisfi 

may  raise  8o  expression,  may  in  this  case,  as  in  Chalmers  v.  Storil^ 
clear  an  im-   roise  a  sufficiently  clear  implication  of  the  testator's 

plication  of  ^  i. 

Lent  to  ex-  meaning,  that  he  intended  her  to  take  whoUy  under 
elude  her      j^jg  ^yj  ^^  exclusion  of  her  title  to  dowen  for  the 

irora  dower  '^ 

in  the  laiids  same  principle  governs  all  the  cases.  An  instance 
herislo  put  occurred  in  the  case  of  Birmngham  v.  Kirwan  (A), 
her  to  elec-    which  was  as  foUows  : 

her  two  titles  The  husband  being  seised  in  fee  of  considerable 
to  them.        -g^  estates  devised  them  to  trustees  in  trust  by 

An  instance.  ^  •' 

sale  or  mortgage,  or  out  of  the  rents  and  profits 
to  pay  debts,  &c.  in  aid  of  his  personal  property  $ 
and  as  to  his  demesne  of  about  seventy  acres,  with 
his  house,  offices,  and  garden,  to  permit  his  wife  to 
hold  and  enjoy  them  for  her  life  at  the  yearly  rent  of 
thirteen  shillings  for  each  acre  of  the  demesne, .  exclu* 
sive  of  bog,  she  keeping  the  house,  offices,  and 
garden,  in  perfect  repair,  and  not  to  let  them  exo^t 
to  the  persons  in  remainder.  The  residue  of  his 
lands,  subject  to  the  pa}rment  of  his  debts  and 
legacies,  as  aforesaid,  he  devised  to  other  persons* 
The  testator  was  greatly  indebted  at  his  death  to 


(fl)  Supra,  p.  409.  (b)  2  Scho.  and  Lefroy,  444.     To  the 

same  effect,  see  the  case  of  Lord  Dorchester  ▼.  Earl  of  Effing- 
ham, Coop.  C.  C.  319. 
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creditors  by  elegit^  who  took  possession  of  tlie  landd     Bowa. 
»ot  devised  to  the  widow.    She  also  entered  upoit  s^ig^^^„ 
the  demesne,  house»  &c«  bequeathed  to  ber&r  life ;  of,  andeUc-^ 
and  afterward  recovered  her  dower  at  kw  out  of  the  ^^^' 
residue  of  the  lands.    The  ifMition  was,  whether, 
under  the  circumstMMSi^  she  was  intitled  to  any 
dower,  and  of  whut?  And  iMrd  Medesdale  decided, 
in  confornuQr  with  Lawrence  v.  Lawrence^  and  the 
other  QmM»  d  that  class  before  referred  to,  that  the 
de^ie  of  part  of  the  lands  to  the  widow  did  not  bar 
her  right  to  dower  of  the  remainder  of  them.    But 
ids  Ix>rdship  was  of  opinion  that,  under  the  terms  of 
the  devise,  and  the  dispositions  in  the  will,  she  could 
not  claim  dower  in  the  house  and  demesne,  and  als6 
the  interest  in  them  given  to  her  by  the  wUl,  since 
the  enjoyment  under  the  two  titles  was  inconsistent 
under  the  circumstances  of  the  case ;  Ist,  because 
the  rent  of  thirteen  shillings  per  acre  was  issuable 
out  of  the  whole  house  and  demesne,  ^ich  could 
not  be  if  the  widow  were  entitled  to  endowment  out 
of  them  i  Sdly,  because  she  was  to  keep  the  premises 
in  repair,  and  not  to  alien  them  except  to  the  persons 
in  remaind^ ;  directions  which  applied  to  the  whole  of  . 
the  estate  devised  to  her,  but  quite  incompatible  with 
the  right  of  a  person  claiming  title  by  dower,  a  title 
paramount  to  them,  in  one^third  of  the  estate  j  Sdly^ 
since  if  the  widow  brought  a  writ  of  dower  against  . 
the  trustees  as  devisees,  in  riespect  of  the  ^ouse  and 
demesne,  and  was  to  have  a  third  part  set  out  to  her^ 
they  could  not  execute  the  trust  reposed  in  them  of 
permitting  her  to  enjoy  the  'whole  under  the  willf 
one^third  being  recovered  against  them ;  4thly^  be# 
cause  the  trustees  could  not,  in  the  event  last  sup* 
posed,  reserve  an  acroable  rent  on  the  whole^  and  of 

o  o  2 
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DowKR.  the  rent  to  be  reserved  she  could  not  have  dower ; 
ogfTZ;  ^thly>  fo^  since  the  widow  must  admit  the  right  of 
ofy  undeiec'  the  trustees  to  the  whole  house  and  demesne,  for  the 
^*^"*    .         purpose  of  having  the  demise  made  to  her  under  the 

.will,  her  title  to  dower,  would  involve  this  contra;- 
dietion,  that  she  must  dispute  their  title  as  td  one- 
third  of  the  whole ;  and,  lastly,  because  if  the  widow 
had  entered  upon  the  whole  house  and  demesne 
under  a  lease  from  the  trustees,  before  bringing  her 
writ  of  dower,  she  must  have  demanded  dower  against 
her  own  title,  and  avoided  the  leases  as  to  one-third. 
'Under  aU  these  circumstances,  his  Lordship  con- 
sidered  the  implication  clear,  that  the  husband  in- 
tended his  wife  should  enjoy  the  whole  of  the  house 
and  demesne. under  a  right  created  by  the  will,  and 
not  parts  of  them  under  a  right  which  she  had  pre^ 
viously  to  it,  and  the  remainder  under  the  will. 
'    In  the  last  case  it  is  observable  that  tlie  interest 
in  the  estate  devised  by  the  will,  and  the  title  to 
dowier,  were  contemporary  and  inconsistent.     Such 
two  titles,  therefore,  meeting  together  could  not 
x^o-exist  without  the  one  infringing  upon  the  other ; 
heiice  arose  a  clear  implication  that:  the  testator 
could  not  intend  to  pass  to  his  widow  merely  what  he 
was  empowered  by  law  to  transfer,  viz.  part  pf  his 
estate  subject  to  her  right  to  dower. 
Theimplica-      If  the  interest  devised  to  the  widow  in  the  estate 
tion,how-      be  not  in  presently  but  injiituroj  she  may  enjoy  the 
arise  upon  a   ^ne  in  consistency  With  the  other,  and  therd  arises 
limitation  to  hq  clear  implication  of  an  intention  from  the  devise 
remainder  oi  of  such  an  interest,  that  the  testator  meant  by  it  to 
the  dowable   exclude  her  immediate  title  to  dower.    The  residt 

therefore  is,  that  a  sufficient  case  will  not  be  made 
to  put  the  widow  to  elect  between  her  present  title  to 
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dower  in  the  lands^  and  her  future  interest  in  the     Dower. 
same  under  the  will.  ""•^ 

Thus,  in  Inckdon  v.  Northcote  (a),  the  wife  was  ^^f^^^l 
intitled  to  a  portion  of  je^OOO,  charged  upon  her  Hon. 
father's  property,  which  her  husband  extinguished, 
and  made  no  settlement' upon  her.  Of  the  estates 
of  which  he  died  seised,  his  widow  was  only  intitled 
to  dower  out  of  one  called  the  Northcote  estate.  By 
his  will  he  devised  his  real  and  personal  estates  to 
trustees,  in  trust  as  to  particular  parts  of  them  for  his 
wife  for  life,  and  in  trust  as  to  his  residuary  personal 
and  his  real  estates  to  pay  his.  debts,  and  then  to 
raise  £5000  for  children's  portions  j  and  as  to  his 
real  estates  to  the  use  of  his  first  and  other  son  and 
sons  successively  in  tail,  remainder  to  the  use.  of  his 
daughters,  with  remainder  to  the  use  of  his  m^.  for 
life.  The  testator  added  a  codicil  to  his  will,  which 
formed  ho  ingredient  in  the  Court's  judgment  upon 
the  widow's  claim  to  dower  of  the  Northcote  estate. 
To  this  claim  of  the  widow  it  was  objected  that  the 
devises  in  the  will  in  some  measure  clashed,  and 
were  inconsistent  with  it ;  because  the  testator  gave 
to  her  the  very^  estate  in  remainder  out  of  which  she 
demanded  dower,  so.  that  she  ought  to  take  either 
totally  under  the  will,  or  totally  to  reject  it.  But 
Lord  Hardwicke  said,  that  nothing  was  given  to  her 
by  the  will  except  a  specific  legacy  of  personal  estate^ 
and  a  remainder  for  life  in  her  husband's  real  estate, 
in  default  of  issue  male  and  female  by  himself.  And 
he  was  of  opinion,  that  there  was  no  such  incour 
sistency  between  the  widow's  title  to  dower  and  the 


(a)  3  Atk.  433. 
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DowEiu  dispositions  made  by  the  wiU,  as  to  lay  het  under  the 

7^.  necessity  of  electing  between  her  legal  right  and  the 

of,  and  elec'  remainder  devised  to  her  in  the  same  estate  of  which 

^*^' she  claimed  dower^  or  the  other  benefits  given  to  her 

by  the  will. 
Nor  even  In  confbrmity  with  the  principle  before  mentioned, 

when  the  ^though  the  dowable  estate  be  devised  to  the  wfi 

given  to  the  and  Other  persons  as  trustees  for  sale,  and  the  pro- 

otheTper-  ceeds  are  directed  to  form  parts  of  the  testator's  per. 

song  as  trus-  gonal  estate,  and  Benefits  are  given  to  the  widow 

tees  to  sell 

&a         '    out  of  the  funds  so  constituted,  yet  there  will  be  no 

impUcation  arising  from  these  circumstances  suffi* 
ciently  clear  to  oblige  the  widow  to  elect  between 
her  testamentary  provisions  and  dower  in  the  lands» 
on  the  ground  of  inconsistency.  This  was  ex* 
pressly  so  decided  by  Lard  Alvanley  in  French  v. 
Davies  (a). 

The  testator  devised  to  trustees  (his  wife  being 
one  of  them)  all  his  fireehold  estates  to  sell,  with  a 
direction  that  the  proceeds  were  to  form  parts  of 
his  residuary  personal  estate.  He  then  gave  to  her 
leasehold  premises  and  a  variety  of  articles  of  house* 
hold  goods,  &c.  and  a  legacy  of  <£100,  with  liberty  to 
reside  in  his  mansion-house,  and  if  she  declined  to 
do  so,  he  ordered  it  to  be  sold  and  the  money  to  be 
applied  as  the  produce  of  his  fbeehold  estates.  He 
also  gave  to  his  wife  the  interest  of  ^2000  durante 
tiduitate  ;  but  if  she  married,  then  half  of  the  prin* 
cipal  was  to  fall  into  his  residuary  personal  estate, 
and  the  interest  of  the  other'half  was  to  be  paid  to 
her  separate  use.  The  trustees  were  also  to  permit 
her  the  enjoyment  during  widowhood  of  his  plate,  &c. 

~  -  '-II  

(a)  2  Ves,  jun.  572. 
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which  were  to  be  sold  after  her  death  or  marriage,      Dower. 
and  the  proeeeds  applied  as  the  produce  of  his  free*-  satisZction 
hold  and  leasehold  estates.     The,  testator  then  dir  <^»  and  elea- 

rected  his  trustees  to  place  his  residuary  personal    .J 

estate  at  interest^  and  to  transfer  one-eighth  part  of 
the  capital  to  three  of  his  adult  children,  and  to 
^pply  the  interest  of  the  remainder  for  the  support 
of  his  infant  children  till  21  or  marriage,  and  then  to 
transfer  to  them  the  capital.  Benefit  of  survivorship 
was  given  amongst  them,  in  the  event  of  all  of  them, 
except  one,  dying  before  the  residue  could  be  ascer- 
tained or  their  shares  became  payable  ;  but  if  all  of 
them  died  before  the  happening  of  either  of  those 
events,  he  gave  the  whole  of  his  residuary  estate 
to  his  wi/e  and  B  and  C  absolutely  in  equal  shares. 
The  principal  question  was,  whether  the  widow 
-should  be  compelled  to  elect  between  the  benefits 
given  to  her  by  the  will  and  her  dower  out  of  the 
freehold  estate,  which  was  sold  with  her  consent  ? 
And  Lord  Alvanleyy  M.  R.",  determined  that  she  was 
intitled  to  dower,  and  abo  to  the  provisions  made 
for  her  by  the  will. 

-  Hie  ground  for  the  foundation  of  the  last  decree 
was,  that  none  of  the  dispositions  in  the  will  raised  an 
implication  of  clear  intention  in  the  testator  to  e2> 
elude  his  widow  from  dower.  The  direction  for  a 
sale  of  the  freehold  estate  was  not  obstructed  by  her 
legal  claim  to  endowment,  for  she  might,  as  she  did, 
take  a  compensation  out  of  the  purchase  money  on 
account  of  it.  The  dispositions  in  the  will  were  not 
defeated  by  her  demand  of  dower,  because  the  le- 
gatees took  so  much  of  the  produce  of  the  freehold 
estate  as  the  testator  had  a  right  to  dispose  of,  and 
they  were  in  justice  intitled  to  no  more.     And  with 
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DowEA.  respect  to  the  principles  applicable  to  these  cases 
Satis^ctian  ^^^  Honour  said,  that  the  husband's  ignorance  of 
qfy  and  elec-   hiS  wife  being  intitled  to  dower  was  not  sufficient 

— to  put  her  to  an  election ;  that  it  was  not  enough 

to  contend  that  he  did  not  intend  her  dower,  be- 
cause she  had  no  occasion  for  any  such  intention, 
since  her  title  depended  upon  the  gift  of  the  law ; 
but  that  it  was  necessary  to  prove  from  the  will  that 
he  meant  to  exclude  her  from  dower,  evidence  of 
which  would  be  inconsistency  between  her  exertion 
of  that  right  and  the  dispositions  in  the  will. 
Rents.  S.  The  subject  proposed  secondly  to  be  considered 

As  to  wi-      y^^  ^g  effect  of  testamentary  dispositions  of  rents 
tion  between  or  rent-charges  granted  by  the  husband  to  his  wife 

rente  devbed  ^^*  ^^  ^^  dowable  estate,  in  obliging  her  to  elect 
to  her.  between  such  rents  and  her  dower  of  the  lands. 

To  the  cases  upon  this  division  of  the  subject  the 
same  principles  must  be  applied  as  have  been  before 
Rule.  stated.    In  order  to  oblige  the  widow  to  elect  be- 

tween the  rent  or  annuity  devised  to  or  in  trust  for 
her,  and  her  dower  of  the  lands  charged  with  it,  a 
clear  implication  must  arise  from  the  will  and  the 
provisions  contained  in  it  on  the  ground  of  incon- 
sistency between  them  and  the  title  to  dower,  that 
the  latter  was  intended  to  be  purchased  by  the  for- 
mer, and  that  the  benefits  under  the  will  were  meant 
to  be  the  only  interests  which  the  widow  should 
have  or  be  intitled  to  in  the  premises. 
A  mere  gift  A  mere  gift  to  trustees  of  the  dowable  estates  does 
to  trustees,    jj^j.  ^f  itself  raise  the  implication  that  the  dower  of 

or  devise  of  * 

a  rent  out  of  the  wife  was  intended  to  be  barred  (a).    And  it  is 
the  wldw  ^^  conceived  that  a  devise  of  an  annuity  or  rent-charge 

will  not  put  .  

her  to  elec* 

tion.  (a)  2  Scho.  and  Lefroy,  453.   3  Bro.  C.  C.  34-7. 
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to  her  out  of  the  dowaUe  estate,  whether  secured  or     Dowbr. 
not  by  an  express  clause  of  entry  and  distress,  will         *  ^ 
not  have  that  effect,  sinqe  it  does  not,  as  is  presumed,  nf,  and  elee- 
manifest  a  clear  implicatipn  of  the  testator's  intention  ^^^"' 
that  his  widow  shcnild  take  no  other  interest  in  the  Reasons, 
lands  charged  than  that  given  by  the  will,  for  there 
is  no  inconsistency  between  the  enjoyment  under  the 
devise  and  the  assignment  of  dower.  The  widow  may 
have  her  dower  assigned  of  one«third  of  the  estate, 
and  receive  her  annuity  or  rent-charge  out  of  the 
remainder  (a).    It  is  no  objection  to  say  that  the 
rent-charge  or  annuity  and  the  remedies  provided 
for  payment  of  it  were  given  and  secured  out  of  the 
whole  o£  the  estate,  which  the  widow  d^eats  by 
having  her  dower  of  a  third  of  the  lands  assigned  to 
her,  and  thence  to  raise  an  implication  that  she  was 
not  intended  to  have  both ;  because  the  husband 
might,  or  he  is  supposed  to  be,  acquainted  with  his 
wife^s  title  to  dower  affecting  his  estate,  and  he  may 
have  meant,  in  charging  it  with  the  annuity  or  rent- 
charge,  to  have  done  so  subject  to  bis  wife's  title  to 
dower,  i.  e.  to  charge  the  interest  which  he  had  in  the 
property  to  the  extent  only  of  such  interest,  leaving 
his  widoVs  title  to  dower  untouched.     Hence  it 
appears,  that  the  implication  of  intention  to  exclude 
the  right  to  dower,  by  the  grant  to  the  widow  of 
an  annuity  or  rent-charge  out  of  the  dowable  estate, 
is  at  least  equivocal;  it  does  not  amount  to  that  clear 
and  certain  manifestation  of  intention  as  we  have 
seen  to  be  necessary  to  oblige  the  wife  to  elect  be-  Nor  will  a 
tween  the  provision  under  her  husband^s  will  and  <ijf  Position  of 

*  all  the  testa 

her  dower.    Upon  the  same  reasoning,  if  after  the  tor's  estate 

• subject  to 

■  the  rent  or 

(fl)  1  Bro.  C.  C.  292,  ed,  by  Belt.  annuity  have 

^  that  effect. 
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devise  of  an  annuity  to  the  widow  out  of  the  dowable 
lands  the  testator  expressly  bequeath  them  to^  by  the 
terms,  **all  my  estate  subject  to  the  charge  aforesaid^*' 
still  the  widow  will  not,  as  it  would  seem,  be  obliged 
to  elect  between  her  dower  and  the  annuity,  because 
the  intention  of  the  testator  to  exclude  dower  still 
remains  dubious,  since  by  the  words,  *^  all  my 
estate,"  he  may  only  intend  to  pass  to  A  such  in<- 
terest  as  he  has  the  power  to  dispose  of.  i.  e.  subject 
to  the  widow's  title  to  dower ;  and  then  the  sub- 
sequent devise  of  the  lands,  subject  to  the  annuity, 
referring  to  such  interest,  raises  no  implication  of 
clear  intention  from  inconsistency  between  the  right 
to  dower  and  the  limitation  of  the  estate,  as  to  ren- 
der it  necessary  to  oblige  the  widow  to  elect  between 
her  annuity  and  dower  (a).  And  it  is  presumed 
that  jparo^evidence  is  inadmissible  to  explain  the 
words  of  the  will  by  showing  that  the  testator  meant 
by  them  to  pass  dower,  the  effect  of  which,  if  ad- 
mitted, would  be  to  put  the  widow  to  (election  (Ji). 

How  far  the  cases  support  the  above  observations, 
the  reader  will  decide. 

In  tlie  case  of  Pitts  v.  Snowdefij  very  briefly  stated 
in  a  note  to  Mr.  Browne^s  Chancery  Reports  (c),  the 
husband  devised  to  his  widow  an  annuity  of  £50  pay- 
able out  of  his  freehold  and  copyhold  estates^  to  be 
>made  good  out  of  his  personal  property ;  and  subject 
to  the  annuity  he  devised  the  premises  to  his  children, 
'&c.  For  securing  such  annuity,  powers  of  entry  and 
distress  were  given ;  and  Lord  Hardwicke  decided 


(a)  See  2  Yes.  jun.  580.    See  Sir  William  Grant's  observations 
in  Chalmers  v.  Storil,  2  Ves.  and  Bea.  225.  .     (Jb)  Stratton  t. 

Best,  1  Ves.  jun.  285.     Sed.  vide^  Druce  v.  Denison,  6  Ves.  385. 
(c)  1  Vol.  292.  ed.  by  Belt. 
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that  the  widow  was  intitled  to  both  her  dower  and     Down. 

the  annuity.  &^ian 

In  this  case  it  is  observable  that  the  annuity  did  of  and  etec- 

not  issue  out  of  the  dowaUe  estaie  alone,  but  out  of    — 

a  miaed  fund,  consisting  of  copyhold  and  freehold 
property ;  a  circumstance  relied  upon  in  some  of  the 
cases  after  mentioned.  Hence  the  implication  that 
the  annuity  was  intended  in  lieu  of  the  widow's  claim 
upon  only  one  of  the  funds  charged  was  weakened, 
since  an  inference  arose  from .  that  circumstance, 
that  the  widow  having  no  such  claim  upon  the 
copyhold  as  she  had  upon  the  freehold  estate,  and 
both  being  equally  charged  with  the  annuity,  the 
testator,  in  making  such  grant  and  charge  upon  both 
of  them,  intended  the  annuity  as  a  bounty  to  her,  and 
not  as  a  condition  to  her  giving  up  any  right  or  claim 
upon  one  fund,  viz.  his  freehold  estate.  Whether  Lord 
Hardmcke  determined  the  case  upon  the  above  dis- 
tinction does  not  appear.  It  is  however  presumed, 
for  the  reasons  stated  previously  to  the  introdnction 
of  the  case,  that  if  the  charge  of  the  annuity  had 
been  confined  to  the  freehold  property,  the  widow 
would  have  been  intitled  both  to  the  annuity  and  her 
4ower,  and  that  no  case  of  election  would  have  been 
raised. 

The  case  which  followed  was  that  of  Arnold  v. 
Kempstead,  before  Lord  Northmgton  (a).  There  the 
husband  bequeathed  to  his  wife  two  leasehold  houses 
for  life,  also  an  annuity  of  ^10  durante  viduitate  out 
of  the  rents  of  freehold  estates  in  which  she  wa&T 
intitled  to  dower.  Subject  to  the  annuity,  he  de- 
vised the  freehold  property  to  A  for  life,  remainder 
to  B  in  fee.    There  were  not  any  clauses  of  entry 

(a)  2  Eden,  236.    Ambl.  4^^  &  C. 
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DwwxR.     and  distress  for  the  arrears  of  the  annuity.    Tlie 

7"*^,       question  was,  whether  the  widow  was  intttled  to 

qfim^ekcr^  dower  and  also  to  the  amnnty;  or  was  obliged  to 

^^^*  dbct  between  them  ?  And  his  Lof  dsMp  decreed  that 

she  ongfat  to  elect,  observing  tiiat  it  was  the  mimi* 
fest  intention  of  the  testator  to  give  her  the  annui^ 
in  satis&ction  of  dower,  and  that  the  latter  daim  was 
in  contradiction  to  the  will. 
The  case  of  Pitts  v.  Sn&wden  does  not  appear  to  have 
^  h^n  okeilmArfmldy.KempsteaA.  Between  the  two 
cases  these  di£^ences  may'  be  remadked,  that  in  the 
latter  l&e  annuity  is  given  soMy  out  of  the  dowable 
eatatef  and  without  any  powers  of  entry  and  distress. 
But  how  the  annuity  in  the  case  of  Arnold  v.  Kemp^ 
^ad  contradicts  the  wiU»  more  than  the  annuity  in 
Pitts  V.  Snofwdenp,  it  is  difficult  to  discover.  With  re- 
^ect  to  the  testatx)r's  intention  it  may  be  observed, 
that  m  granting  the  annuity  out  of  the  fireehdid 
estate  be  might  mean  no  more  than  to  charge  such 
estate  to  the  extent  of  his  interest  therein,  viz. 
aubject  to  his  widow'«  right  to  dower  of  one  third 
part  «f  it,  and  then  all  inconsistency  between  the 
two  claims  is  obviated.  At  least  it  is  preMurjd  that 
thece  is  not  in  this  case  that  dear  and  certain  impli^ 
cation  of  the  testator's  intention  to  purchase  his 
wife's  title  to  dower  by  the  grant  of  the  annuity, 
as  is  required  by  ihe  cases  to  oblige  her  to  dect  be- 
tween her  interest  under  her  hu^nd's  will  and  her 
legal  right  to  dower. 

The  next  case  is  ViUa  Real  v.  Lard  Qbkvay^  be- 
ioxeLori  Ccmufen,  fully  reported  in.  a  note  to JSraiviMfe 
Chancery  Gases  (a).    The  husband  devised  to  bis 


(fl)  Vol.  I,  p.  292,  cd.  by  BdL 
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wife  an  annuity  of  <£ 200  for  life,  and  subject  thereto  he     »ow«r. 
gave  all  his  real  estates,  and  also  his  personal  estate,  satisfaction 
to  trustees^  to  preserve  contingent  uses  of  the  real,  of,  and  eke-  - 
and  for  those  purposes  to  make  entries ;  but  to  per-       * 
voit  his  daughter,  or  her  trustee,  during  her  life  to 
receive  the  rents  of  all  the  premises  for  her  benefit, 
and  to  let  the  same  at  the  best  rents,  without  fines, 
with  remainder  to  the  heirs  of  her  body,  &c.    Powers 
of  entry  and  distress  were  given  to  recover  the  arrears 
of  the  annuity.    The  question  was,  whether  the 
widow  was  intitled  to  dower,  and  also  to  the  rent* 
charge,  or  was  bound  to  make  an  election ;  and 
his  Lordship  was  of  opinion,  under  all  the  circum- 
stances, that  she  ought  to  elect. 

It  must  be  noticed,  that  the  last  case  is  nd  authority 
for  the  proposition  that  a  mere  devise  to  the  widow 
of  a  rent-charge  issuing  out  of  the  lands  in  which  she 
isdowable,  raises  a  sufficiently  clear  implication  that 
her  husband  (the  testator)  intended  that  she  should 
be  put  to  elect  between  such  rent  and  her  dower ; 
so  that  it  does  not  sanction  the  case  of  Arnold  v. 
JDfmpsteadf  nor  is  it  contrary  to  Lord  HardmcV% 
dedsio.  >  .Pitts  v.  Snoxvden,  both  before  considered ; 
but  it  coincides  with  the  decree  of  Lord  itedes^^ 
dale  in  Birmingham  v.  Kirwan^  before  also  stated  (a). 
The  present  case  was  determined  upon  the  particular 
circumstances:  the  lands  were  devised  to  trustees, 
and  two  obligations  were  imposed  upon  them*;  viz. 
to  permit  the  daughter,  or  her  trustee,  to  receive  the 
rents  of  all  the  lands  during  her  life,  and  also  to 
demise  the  whole  estate  at  the  best  rent.    If,  then, 

t.  Sp 

(«)  Supra^  p.  562. 


574 

DOWBK. 

Satisfaction 
of,  and  ehc' 
Hon, 


Bights  of  the  Wife  [Chap.  11. . 

the  ^dow  had  assigned  to  her  in  dower  one  third  a£ 
the  estate,  the  trustees  could  neither  perjooit  the 
daughter  or  her  trustee  to  receive  the  rents  oidll  the 
estate,  nor  let  the  whole  of  it ;  their  lessee  could  not 
enjoy  the  whole  of  the  premises  under  their  demise, 
as  was  directed  by  the  will.  These  circumstances 
were  abundantly  sufficient  to  raise  a  clear  and  un* 
equivocal,  implication,  from  the  inconsistency  be^ 
tween  the  rent-charge  issuing  out  of  the  dowable 
lands,  the  claim  to  dower  by  metes  and  bounds,  and 
the  limitations  contained  in  tlie  will.  That  such 
were  the  true  grounds  upon  which  Lord  Camden 
decided  the  case,  was  the  opinion  of  Lord  Rede$dale 
in  the  before-mentioned  case  of  Birmngham  v.  Kir^ 
wan  (a) ;  ^'  For,''  said  his  Lordship,  ^*  my  recoUectioa 
of  the  manner  in  which  FiUa  Meal  v.  Lord  Gwkmg 
has  always  been  treated,  is,  that  the  dlasm  of  the 
annuity  was  utterly  incoBiifatOTt  with  the  claim  of 
dower ;  that  the  ^oet&aeB  in  the  will  with  respect 
to  the  maaagiMWiit  of  the  whole  estate,  the  payment 
of  the  annuity,  and  the  accumulation  during  the 
minority  of  the  child,  were  inconsistent  with  setting 
out  a  third  part  of  the  estate  by  metes  and  bounds, 
and  liierefore  Lord  Camden  thought  the  impUcatior^ 
rnmifest^  thftt  the  testator  did  intend  the  annuity  as  a 
provision  in  bar  of  dower/* 

The  case  of  Villa  Real  v.  Lord  Gakmy  was  folt 
lowedbyJbw^v.Cfaflfer(J),  before  Sir  Thomas  Sttwelli 
Master  of  tike  Rolls,  in  which  the  husband  bequeathed 
to  his  wife,  for  life»  his  dwelling-house  in  C,  house* 
hold  goods,  &c.>  and  he  charged  all  his  freehold 


{a)  2  Scho.  and  Lefroy,  453.         (b)  Ambl.  730. 
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estate  at  Q  with  an  annuity  of  ^40^  to  be  paid     Dower. 
quarterly  to  his  wife  for  life,  with  power  to  distrain      ""•^ 
for  the  arrears :  he  also  charged  the  estate  witli  a  like  ^{^^, 
annuity  for  his  nephew  J3,  with  a  similar  power  of  tian. 
distress ;  and  he  then  devised  the  premises  given  to. 
his  wife  for  life,  from  her  death,  and  also  all  his  free- 
hold estates  ao  chargeable  as  aforesaid,  and  all  other 
his  real  and  personal  estates,, to  trustees,  imtil  his 
grand-niece  D  attained  the  age  of  twenty-five,  and 
then  to  her  absolutely.    He  directed  his  trustees  to 
allow  and  apply  the  surplus  oftlie  rents  andprqfits  of 
his  said  estates,  subject  as  aforesaid,  for  i>'s  main** 
tenance  and  education  until  she  attained  her  above 
age.     He  then  directed  his  trustees  to  complete  a 
contract  he  had  entered  into  for  the  sale  of  part  of 
his  estate,  and  to  lay  out  the  money  to  the  same  use» 
which  he  had.Iimited  of  the  lands  by  his  will.    Under 
these  circumstances.  Sir  Thomas  SeweU  decided  that 
the  widow  should  elect  between  the  benefits  in  the 
will  and  her  dower. 

It  appears  from  the  report,  that  the  foundation  of 
this  decree  was  an  intention  implied  from  the  di- 
rection of  the  surplus  rents,  subject  to  the  annuities^ 
to  be  applied  for  the  maintenance  of  D,  and  from  th^ 
inference  that  when  the  testator  entered  into  the 
contract  for  sale  of  part  of  his  estate^  he  conceived 
that  he  had  power  to  sell  it  free  from  dower.  But 
these  reasons  do  not  appear  to  be  satisfactory ;  for 
the  supposed  inconsistency  between  dower  and  th^ 
direction  as  to  the  surplus  rents,  must  be  removed  if 
the  testator  be  considered  (as  he  primdjacie  ought)i 
to  pass  no  other  interest  in  the  estates  to  Z>,  than  he 
had  the  power  to  dispose  of^  and  then  the  term  sur* 
plus  rents  will  consistently  refer  and  apply,  not  to 


Satitfadifm 
of^  and  elec" 
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the  whole,  but  to  the  two  thirds  of  tibe  estates^  of 
which  he  had  the  power  of  disposition ;  so  that  this 
direction  and  disposition,  and  the  assignment  of 
dower  by  metes  and  bounds,  are  consistent  with  each 
other,  and  do  not  raise  that  clear  and  unequivocal 
implication  of  intention  in  the  testator,  that  his  widow 
should  forego  her  legal  right  for  the  interests  given 
to  her  by  the  will  (a).  And  with  respect  to  the  in- 
ference to  be  drawn  from  his  entering  into  a  contract 
for  the  sale  of  part  of  the  estate,  that  is  also  am- 
biguous, for  he  might  not  have  had  his  wife's  title  to 
dower  in  contemplation,  and  therefore  no  intention 
to  deprive  her  of  it,  and  he  might  have  intended  to 
have  sold  the  lands  subject  to  dower,  or  the  widow 
might  have  conoured  in  the  sale  upo  having  part 
of  the  purchase-money  paid  to,  or  settled  upon  her, 
in  compensation  of  her  legal  right  (b).  This  case, 
therefore,  seems  to  be  one  of  the  weakest  in  which 
the  widow  was  put  to  election,  and  it  is  presumed 
that  a  similar  case,  occurring  at  present,  would  not 
receive  the  same  determination. 

The  next  case  which  occurred  upon  this  subject, 
was  Pearson  v.  Pearson  {c).  There  the  husband  de- 
Vised  a  house  and  ten  acres  of  land  to  his  son,  subject 
to  a  rent-charge  of  JEIO  a  year  to  his  wife  for  life, 
and  of  £5  a  year  to  his  brother.  Question,  whether 
the  widow  was  intitled  to  the  annuity  and  also  to 
her  dower  ?  Lord  Rosslyn  decided  that  she  was  in- 
titled  to  both,  upon  the  principle  that  there  appeared 
to  be  no  inconsistency  between  the  right  to  dower 
and  the  rent-charge,  or  the  dispositions  in  the  will. 


(«)  3  Bro.  C.  C.  S47. 
C.  C.  ed.  by  Belt,  p.  292. 


(h)  2  Ves-  jun.  577.  (c)  1  Bro. 
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His  Lordship,  however^  considered  that  if  the     Dower. 
estate  were  insufficient  to  satisfy  the  annuities  and  ^  TT^. 
dower,  such  circumstance  would  be  sufficient  to  raise  ^  and  eke- 

the  necessary  implication  that  the  widow  was  not  "^^; 

intended  to  have  the  provision  in  the  will  and  her  When  the 

dower^  and  an  inquiry  was  directed  to  ascertain  the  with  widow's 

•    •  • 

fact    The  present  is  the  first  case  in  which  such  an  ^^y  ^  *"* 

'-  sufficient  to  - 

inquiry  was  directed ;  and  in  French  v.  Davies  (a),  answer  it  and 
the  Master  of  the  Rolls  said,  that  although  Lord  Jee'I^i 
Tkurlffw  thought  that  he  would  not  have  made  such  will  raise  a 
a  reference,  yet  he  was  unwilling  to  assent  to  that ;  ^^  o  e    - 
he  admitted,  with  bis  Lordship,  that  nothing  was  so  ^^  ^  ip- 
dangerous  as  to  construe  a  will  by  extrinsic  circum-  directed, 
stances,  unless  it  were  so  clear  as  to  exclude  all  doubt, 
bat  that  thee  doctrine  of  election  was  much  more  an 
argument  of  'conscience  than  any  thing  else;  it 
would  therefore  be  unconscientious  in  the  widow  to 
claim  both  under  the  will  and  also  her  dower,  if 
there  was  an  irresistible  presumption  that  it  was 
against  the  testator's  intention ;  for  which  reason 
it  seems  his  Honour  presumed  that  cases  of  election 
were  exceptions  to  the  general  rule,   that  no  in- 
quiries ought  to  be  directed,   nor  evidence  per- 
mitted  to  lay  a  foundation  for  determining  contrary 
to  what  appeared  upon  the  face  of  the  wilL     His 
Honour's  conception  upon  this  subject  appears  to 
have  been  confirmed  by  Lord  Eldony  in  Druce  v.  Den-  Parol  eri- 
nison  (J),  who  there  determined  after  mature  con-    ^"^®' 
sideration,  thaiievidence  in  a  sense  paroly  viz.  a  state- 
ment of  property  in  the  testator's  hand-writing,  and 
his  books  of  account,  were  evidence  admissible  to 

(n)  2  Ves.  jun.  580.         (h)  6  Ves.  jun.  385 ;  sed  vide  Stratton 
V.  Best,  1  Ves.  jun.  285. 
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show  that  under  a  devise  of  his  real  and  personal 
estate  he  intended  to  pass  property  not  strictly  his 
own«  viz.  personal  estate  which  belonged  to  his  wife* 

I  shall  now  advert  to  the  next  case  in  succession^ 
JVuke  V.  Wake  (a).  There  the  huisband  devised  all  his 
estate  and  effects  upon  trust  (subject  tx>  itn  annuity 
or  rent-charge  of  ^35  to  his  wife,  for  life)  for  his  son 
by  a  former  wife,  whom  he  made  residuary  legatee : 
upon  the  question  of  the  widow's  election,  BuUer,  J.^ 
sitting  for  the  Chancellor,  decreed  that  die  was  not 
intitled  to  both  her  annuity  and  dower.  Tlie  point 
does  not  appear  to  have  been  much  considered,  and 
the  case  was  decided  upon  the  authority  of  Jones  v« 
Collier y  before  stated,  but  neitlier  P^^  v.  Swmden^  nor 
Pearson  v.  Pear^n^  were  mentioned.  This  case, 
therefore,  being  little,  if  at  all  ai*gued)  and  being 
determined  by  a  judge  not  very  conversant  witli  the 
rules  of  Courts  of  Equity,  it  is  presumed  that  it 
cannot  be  produced  to  shake  the  decisions  in  the  two 
former  cases  of  PitU  v.  Smwden^  and  Pearson  v. 
Pearson. 

The  case  that  shortly  fi^lowed  the  last  determina* 
tion,  was  Foster  v.  Cook  (A),  which  is  expressive  of 
Lord  Thurlow*s  opinion  upon  the  propriety  of  the 
judgment  given  in  Wake  v»  Wtike.  Ttie  husband 
being  seised  of  freehold  messuages,  &c.,  and  po8« 
sessed  of  leasehold  and  other  personal  property, 
devised  to  trustees  all  his  real,  and  personal  estates^ 
upon  trust  to  pay  his  wife  an  annuity  ^ttdSO^  dMtmie 
viduitate ;  but  if  she  married,  to  pay  her  an  annuity 
of  <£S0  only.    The  trustees  were  to  permit  her  to 


(fl)  1  Ves.  jun.  S55,  and  3  Bro.  C.  C.  255.  S.  C.        (*)  3  Bra. 
C.  C,  347. 
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have  the  use  of  his  mansion-house,  and  the  furniture     Dower. 
in  it,  at  her  election,  whilst  single ;  and  he  directed      7**^ 
Ihlat  the  child  with  which  hi»  wife  was  enscient,  should  ^^  ^ehc- 
be  brought  up  by  her  until  the  age  of  twelve  years ;  *ion. 
and  that  the  trustees  should  improve  and  manage 
his  real  and  personal  estates  in  the  best  manner,  for 
such  dnkt,  and  its  support  and  maintenance.     He 
then  gave  to  the  child,  when  arriving  at  the  age  of 
twenty-five  years,  all  his  real  and  personal  estates, 
charged  with  the  payment  of  the  widow's  annuity ; 
and  he  directed  his  trustees  vnth  all  convenient  speed  - 
to  possess  themselves  of  all  his  estates  and  substance, 
and  to  improve  the  same  for  the  benefit  of  his  child. 
It  was  one  of  the  questions  in  the  cause,  whether  the 
widow  .was  intitled  to  her  dower  and  the  aimuity ; 
and  Lord  Thurlow  was  of  opinion  that  she  was  in*- 
titled  to  both. 

The  above  case  resembles  in  its  circumstances 
Borne  of  the  authorities  before  stated*  The  annuity  in 
it  is  charged  upon  a  mixed  fund,  as  in  Pitts  v.  Snow^ 
defiy  and  it  supports  the  decisions  in  that  and  the  case 
tS Pearson  v.  Pearson;  it  is  also  quite  consistent  with 
the  case  of  Vilia  Real  \.  Lord  Galwajfj  although  in 
some  particulars  resembling  it.  In  both,  the  devises 
were  to  trustees  to  receive  the  rents  and  manage  the 
estates  for  the  benefits  of  the  devisees ;  but  here  the 
concordance  ceases,  for  in  the  present  case  there  was 
iio  direction  that  the  trustees  should  demise  the  pre* 
mises,  as  in  ViUa  Real  v.  Lord  Gatway ;  so  that  Lord 
CamdeHj  for  the  reasons  before  stated  in  the  con- 
sideration of  that  case,  considered  the  implication 
clear  and  satisfactory,  that  the  widow  could  not  have 
been  intended  to  take  her  dower  in  contradiction  to 
the  will.     But  in  Foster  v.  Cook  there  is  no  such  in- 
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consistency ;  for  under  the  presumption  that  the  tes- 
tator only  meant  to  dispose  of  the  interest  which  he 
had  in  his  real  estates,  i.  e.  the  inheritance  subject 
to  his  widow's  title  to  dower,  all  his  testamentary 
dispositions  may  take  effect,  although  the  widow 
have  her  dower  assigned  by  metes  and  bounds. 

The  last  case  which  has  occurred  upon  this  sub- 
ject, is  Greatorex  v.  Cary  (a).  The  bequest  by  tlie 
husband  was  of  £150  a  year  to  his  widow,  durante 
vidmtate,  which  he  ordered  his  executors  to  pay  half- 
yearly,  out  of  his  real  and  personal  estates }  and  he 
directed  his  personalty  to  be  placed  out  at  interest, 
to  assist  his  real  estate  in  the  payment  of  the  annuity, 
or  so  much  at  least  of  his  personal  estate  as  should 
be  necessary  for  that  purpose ;  and  he  desired  the 
first  payment  of  the  annuity  to  be  made  in  six  months 
after  his  death.  He  then  gave  to  the  widow  his 
household  furniture,  &c. ;  and  in  the  event  of  her 
dying  without  leaving  a  child,  he  devised  to  his 
sister  his  residuary  real  and  personal  estates.  Upon 
the  widow's  claim  of  her  annuity  and  dower.  Lord 
Alvanley  determined  on  the  authority  of  the  last 
case,  and  the  principle  before  stated,  that  she  was 
intitled  to  both  of  them. 

The  reader  probably  will  have  drawn  the  follow- 
ing corollary  from  the  review  of  the  preceding  cases, 
taking  also  into  his  consideration  the  bias  of  Courts 
of  Equity  in  favour  of  the  widow's  claims, — ^that 
whether  an  annuity  or  rentrcharge  be  given  to  her 
out  of  the  partkulm^  estate  in  which  she  is  intitled  to 
dower,  or  out  of  that  estate  enumerated  amongst 


(a)  6  Vea.  jun.  615. 
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other  property,  she  wiM  be  intitled  to  both  pro-      Dower. 
visions,  unless,  in  the  first  case,  the  estate  is  insuf-  ^  r"^    . 
ficient  to  pay  the  annuity  and  to  answer  her  dower ;  of,  and  eke- 
from  which  circumstance  the  intention  would  be  ^^' 
apparent  that  her  husband  did  not  mean  that  she 
should  be  at  liberty  to  enforce  both  her  ckims :  and 
unless,  in  the  second  case,  when  upon  a  consideration 
of  the  whole  will,  such  an  inconsistency  appears 
between  the  provisions  or  limitations  in  it,  and  the 
right  to  dower,  as  to  make  the  intention  manifest 
and  indubitable^  that  she  was  not  to  have  the  be- 
nefits intended  for  her  by  the  will,  together  with 
her  dower. 

Before  leaving  this  subject,  I  must  advert  to  the 
case  of  Baynum  v.  Boyhton  (a)  ;  a  middle  case  be- 
tween expressions  short  of  direct  affirmation  that 
the  provision  should  be  in  bar  of  dower,  and  when 
nothing  is  mentioned  on  the  subject. 

In  that  case,  the  husband,  sAer  giving  to  his  wife 
for  life,  his  mansion-house,  &c.,  and  some  legacies, 
devised  to  her  an  annuity  of  <£  1000,  charged  upon 
his  real  estates  not  bequeathed  to  her,  and  in  lieu  of 
dower ;  but  this  grant  and  the  legacies  were  declared 
to  be  void  if  she  married  again,  and  in  that  event  he 
gave  her  an  annuity  of  ^100,  similarly  charged,  ^'  in 
full  for  every  benefit  and  advantage  which  he  meant 
should  arise  out  of  any  of  his  real  or  personal  estates, 
in  case  she  should  marry  again."  The  widow,  in  an 
answer  to  a  suit,  elected  to  take  her  dower,  and 
aflerwards  married  ;  upon  which  a  supplemental  bill 
was  filed,  and  she  claimed,  by  her  answer,  both  her 


(a)  1  Bro-  C.  C.  145. 
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Power,  dower  and  the  annuity  of  <;6100,  notwithstanding  her 
Satisfactitm  P^^^  election  j  but  Lord  Tkurlow  said,,  that  the  terms 
of,  and  dec-   in  which  that  annuity  was  given,  were  tantamount  ta 

^ express  declaration  that  she  should  not  have  dawer» 

and  that  having  married  again,  and  elected  her 
dower,  she  had  no  title  to  the  annuity  of  £  100,  and 
he  decreed  accordingly. 
Widow  not        In  instances  where  the  widow  is  bound  to  elect 

*^r*^*t*l?th  ^^*^®®^  ^^  jointure  or  dower,  and  the  beneiita 
property  in  given  to  her  by  her  husband's  wilU  she  is  intitled  to 
kiS^Ld,^  ^""^  *^  values  and  amounts  of  her  two  interests  as. 
fuid  the  relar  certained  before  she  elects  between  them ;  she  may 
are  ascer-  therefore  file  a  bill  in  equity  for  the  ascertainment  of 
tained,  those  interests  (a)  j  for  election  cannot  satisfactorily 

be  made  between  the  two  estates,  until  the  person 
electing  actually  knows  their  relative  values ;  and  no 
rational  inference  arises  prior  to  that  period  from  the 
receipt  of  either,  that  the  party  meant  to  elect  and 
accept  the  one  in  preference  to  the  other ;  so  that  if 
the  widow  receive  an  annuity  or  rent-charge  under 
her  husband's  will,  and  remain  ignorant  of  the  value 
of  her  dower,  such  receipt  wil]  not  preclude  hes 
right  of  election  when  that  value  is  ascertained  (b). 
An  instance  of  this  occurred  in  JVake  v.  Wake  (c). 
There  the  annuity  had  been  received  by  the  widow 
for  three  years  after  the  death  of  her  husband,  yet 
the  Court  held  that  her  right  of  election  remained 
open :  and  in  Butricke  v.  Broadhurstf  after  stated. 
Lord  Rosslyn,  in  observing  upon  the  case  of  Lord 
Beautieu  \\  Lord  Cardigan^  finally  decided  in  the 


(a)  Newman  v.  Newnian,  1  Bro.  C.  C.  186.  (b)  See  Pu&ey  v. 
Desbouvrie,  3  P.  Will.  315.  Rumbold  v.  Rumbold,  3  Ves.  65. 
(c)  1  Ves.  jun.  335. 
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House  of  Lords  (a),  in  which  the  right  of  election     Dowsa. 
continued  jfS/^  i/ears^,  said^  "  all  that  which  was  de^       -^^ 
<^ded  by  the  case,  was,  that  under  circumstances,  qfyo^ekc- 
election  may  continue  till  the  whole  affiiir  be  wound  ^ion. 
up,  and  the  trusts  executed."  except  when 

But  the  principle  is  inapplicable  when  the  amounts  ^^  iunds  are 

j%    m  treeandclear 

of  the  two  rights  are  clear,  or  may  be  easily  dis-  from  the  be- 
cemed  after  the  husband's  death  j  for  in  such  a  case  «*°"*^- 
the  widows  acceptance  of  the  bequests  given  to  her, 
will  be  an  irrevocable  election  to  abide  by  the  will, 
and  to  forego  her  dower. 

Thua  in  Butricke  v«.  Broadhurst  {b\  the  husband  by 
will  (of  which  he  appointed  his  wife  sole  executrix), 
devised  to  trustees  all  his  real  and  personal  estates, 
in  trust  to  permit  his  wife  to  receive  the  rents  and 
profits  for  her  life,  provided  she  did  not  marry.  The 
trustees  never  acted.  She  received  the  rents  for 
jfive  years  after  her  husband's  death,  and  then  filed  a 
bill  claiming  to  elect  an  interest  for  life  in  a  trust 
fund  a££ilOOOj  under  her  marriage  airticles,  instead  of 
the  property  under  the  will,  between  which  she  was 
under  the  necessity  of  electing  i  but  Lord  Thurhw 
was  of  opinion  that  there  was  no  foundation  for  the 
suit,  observing  that  the  widow  having  taken  pos* 
session  under  the  will,  and  the  estate  being  a  Jree 
fimd  from  the  beginnings  he  could  not  think  of  a 
principle  up<Mi  which  the  Court  would  say  that  she 
was  then  competent  to  elect.  He  further  observed, 
and  expressed  his  wish  of  being  understood,  that  his 
judgment  was  founded  upon  the  particular  circum- 


(a)  3  Bro.  Pari.  Ca.  277,  8vo.  edit.    Ambl.  533,  S.  C.        (b) 
Vc«.  jun.  171.    3  Brown  C.  C.  88,  S.  C. 
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stance  that  the  bill  i^as  filed  without  any  ground, 
and  no.  suggestion  that  the  real  or  personal  estates 
were  in  such  a  situation  as  to  render  it  doubtful 
what  the  result  would  be,  and  consequently  that 
the  widow  had  laid  no  ground  which  intitled  her  to 
elect,  ailer  an  acquiescence  and  enjoyment  for  five 
yeafs. 

It  appears  from  the  last  case,  that  the  widow 
could  not  be  unacquainted  with  the  annual  amounts 
of  either  fund>  since  that  under  marriage  settlement 
was  specified  and  certain;  and  she  could  not  be 
ignorant  of  the  yearly  value  of  the  rents  and  interest 
of  her  husband's  real  and  personal  estates,  after 
receiving  them  for  five  years  from  his  death.  Under 
such  circumstances,  it  would  have  been  an  abuse  of 
the  general  principle  to  have  extended  it  to  such  a 
case  as  the  present. 

If,  however,  the  election  be  made  by  the  widow 
under  the  supposition  that  the  estate  devised  to,  and 
accepted  by  her,  was  free  from  all  claims  and  de- 
mands, when  the  fact  is  the  reverse,  then  such 
election  will  not  bind  her,  because  it  was  made 
under  a  mistake,  in  ignorance  of  the  real  state  of 
the  property,  against  which  she  is  intitled  in  equity 
to  be  relieved :  an  instance  of  this  kind  occurred  in 
the  case  of  Kidney  v.  Coussmaker  (a). 

There  the  husband,  after  marriage,  purchased 
a  freehold  estate,  which  he  limited  by  deed  in  re- 
mainder to  his  wife  for  life,  after  his  own  death:: 
he  then  by  his  will  made  several  devises  and  be- 


(fl)  12  Vcs.  143—153. 
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quests  in  favour  of  his  wife  of  freehold  and  leasehold     Dower. 
lands,  &c.,  expressing  them  to  be  in  bar  of  dower,       f"^ 
and  directing  her  to  release  his  trustees  from  it*  ofimiddec* 
Some  of  the  freehold  estates  to  which  the  right  of  '»^- 
dower  attached,  were  sold  under  the  trusts  of  the 
will.     When  the  above  purchase  was  made,  thej¥ife 
considered  her  husband  to  be  possessed  of  large    . 
property,  and  not  otherwise  indebted  than  in  the 
ordinary  course  of  business  :  under  such  impression, 
and  the  persuasion  that  she  should  enjoy  the  full 
benefits  of  the  provisions  made  for  her  by  settle- 
ment and  the  will,  she  released  the  trustees  from 
her  dower ;  and  it  was  declared  in  the  deed  that  it 
was  not  to  bar  or  affect  those  provisions.     The  tes- 
tator, her  husband,  was  greatly  involved  in  debt  at 
his  decease ;  to  satisfy  the  whole  of  which  it  became 
necessary  to  resort  to  the  estates  devised  by  him  to 
his  wife :  she  therefore  insisted,  that  although  she 
had  released  her  dower  as  above,  yet  as  she  did  so 
under  the  belief  that  she  should  have  enjoyed  the 
benefits  given  to  her  by  the  will  and  the  settlement, 
free  from  all  claims  and  deductions,  she  was  not 
bound  by  the  release,  but  was  at  liberty  to  claim  her 
dower,  or  a  compensation  for  it,  in  all  the  freehold 
or  customary  estates  of  which  her  husband  was 
seised  of  an  estate  of  inheritance  at  his  death.    And 
Sir  WiUiam  Grants  Master  of  the  Rolls,  determined 
that  the  wife  was  not  bound  by  her  election,  since  it  was 
made  under  a  mistaken  impression  that  her  husband's 
creditors  would  make  no  claim  upon  the  estates 
devised  to  her,  and  that  she  was  therefore  intitled 
to  enforce  any  of  her  legal  rights,  and  to  an  inquiry 
for  that  purpose  of  the  estates  in  which  she  was  in. 
titled  to  dower. 


^m  Rights  qfthe  Wjfif^  ^.        [Ct^,  11. 

DoiMm*,        The  consequence  of  tbei  widjow'a  wceessif  im  <^ib» 

7"^      suit,^  would  be,  as  it  will  occur  to  the  reod^r^  tQ» 

^tSd  ^'    defeat  the  remedies  of  all  wch  creditors  who9e  debtn^ 

*^*  were  ccmtnicte4  aft^r  marriages  against  sucfe  parta. 

of  the  frednold  estates  as  she  was  intitled  to  hqld  in 
dower,  ^nce  her  title  had  relatiw  to  the  marriage^ 
and  therefore  paramount  to  their  claims^ 
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I»  preceding  partst  of  the  treatise  references 
have  been  made  ta  thi&  chapter  in  regard  te  the 
provisions  which  the  law  has  made  against  wrongful 
alienations  by  widows  of  interests  acquired  by  them 
ift  thjeir  husband's  real  estates^  either  by  operation 
of  law  or  hy  gifts  or  settlemeiftts  from  their  husbands  { 
and  the  disoontinuance  of  the  wifa'^  eiitate  by  th^ 
bushandt  and  the  remedies  provided  i^awt  it, 
having  been  detailed  in  a  former  chapter  (a;)»  tJbiQ 
subgect  now  inecessary  to  be  considered  i$  tho  Wfh 
CONTINUANCE  of  the  husband's  estate  hy  the  wife 
afler  his  death,  and  which  it  is  pressed  to  treat  ^ 
under  the  following  sectiona  and  subdivisions : 

I.  Of  the  alienations  by  dowresses  and  Jointresses^ 
whose  interests  are  fir  life  onty^  and  the  remedies 
provided  against  their  tortious  conveyances^ 

II.  Of  the  alienations  by  jointresses  whose  provi- 
sions were  gii)en  or  settled  upon  them  t9t  tail,  and 
the  remedies  provided  against  their  disconHrm- 

■■■■■»«     ■■*■    I'         t"'*      *iin»        g"!'!      ■>      .■■■y     wTf^     .■III'        ■■   i*t       ^f    iirw% 
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{a)  Ghap.  ii.  p.  54,  6*  Mq. 
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ances;  and  particularly  by  statute  11  Henry  7, 
chap.  90,  and  it  is  proposed  in  commenting  upon 
that  statute  to  consider — 

1.  What  estates  and  interests  come  within  its 
provisions. 

2.  What  estates  and  interests  are  not  within  its 
provisions. 

3.  What  alienations  by  widows  are  and  are  not 
forfeitures^  and^ 

4.  Of  entries  under  the  statute^  and  when  such 
rights  are  destroyed. 

III.  Of  the  ejffect  of  tfie  statute  upon  the  practice  of 
Courts  of  Equity  in  decreeing  a  specific  perform- 
ance  of  marriage  articles. 


Effect  at 
common  law 
of  dowress 
or  a  jointress 
for /t/e  alien- 
ins  m  fee,  in 
tail,  or  for 
die  life  of 
the  alienee, 
with  war- 
ranty. 


I.  As  to  the  alienations  by  dowresses  and  joint- 
resses whose  interests  are  for  life  only,  and  the  re- 
medies provided  against  their  tortious  conveyances. 

If  a  dowress  or  a  jointress,  tenant  for  life,  aliened 
the  estate  by  a  conveyance  at  common  law  for  the 
life  of  the  alienee,  or  in  tail,  or  in  fee,  it  was  a  for- 
feiture of  her  estate }  and  her  heir  might  have 
entered  upon  the  lands  and  defeated  the  title  of  the 
alienee ;  but  if  the  widow  or  jointress  had  annexed 
a  warranty  to  the  conveyance,  and  the  heir  omitted 
to  enter  during  the  widow's  life,  the  title  of  the 
alienee  would  have  been  complete,  for  the  warranty 
of  the  heir's  ancestor  descending  upon  him  was  an 
estoppel  to  his  claiming  the  estate  in  consequence 
of  the  legal  presumption  arising  from  his  neglect  to 
enter  upon  the  alienee  during  the  life  of  the  widow 
or  jointress,  that  he,  the  heir,  had  received  an  equi- 
valent in  value  for  the  lands;  that  presumption, 
therefore,  which  was  not  allowed  to  be  repelled  by 
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contrary  evidence,  preclnded  the  heir  from  reco-  Disconti- 
vering  the  estate  itself  (a).  II^ZIX. 

This  legal  fiction  being  attended  with  great  in-  mtate. 
justice  tathe  heir,  the  legislature  first  began  to  apply  j^^  .^j^.^ 
a  remedy  in  the  instance  of  such  alienations  by  remedies, 
tenants  by  the  curtesy  j  and  the  statute  of  Glou-  6Edw.  I. 
cester(4)  was  passed,  by  which  it  was  enacted, 
**  that  if  a  man  aliened  a  tenement  which  he  held 
by  the  law  of  England,  his  son  should  not  be  barred 
by  the  deed  of  the  father  (from  whom  no  heritage 
descended)  to  demand  and  recover  by  writ  of  mart 
d^ ancestor  of  the  seisin  of  the  mother,  although  the 
deed  of  his  father  doth  mention  that  he  and  his  heirs 
be  bound  to  warranty  J'  But  this  statute  bound  the 
heir  if  he  had  at  any  time  assets  from  his  father ; 
and  it  declared  that  the  heir  of  the  wife  should  not 
be  barred  of  his  action  after  the  death  of  his  father 
and  mother  by  the  deed  of  his  father,  if  he  demanded 
by  action  the  inheritance  of  his  mother,  in  a  writ  of 
entry,  which  his  father  aliened  in  the  time  of  the 
mother,  whereof  no  fine  was  levied  in  the  King's 
Courts.  It  would  seem,  therefore,  that  the  fine  or 
recovery  of  tenant  by  the  curtesy  was  not  provided 
against  by  the  above  act. 

That  statute  having  in  some  measure  relieved  the 
heir  from  the  alienations  of  his  father  tenant  by  the 
curtesy  of  the  mother's  estate,  it  was  immediately 
followed  by  another  act  (c)  to  preserve  the  husband's  6  Edw.  I. 
estate  for  his  heir,  or  the  person  in  reversion,  against 
the  disposition  of  it  by  the  widow  holding  it  in  dower. 
By  that  statute  it  is  declared,  ''  that  if  a  woman  sell 

(a)  Co.  Liu.  S65  6,  367  b.    Vaug.  Rep.  391 .        (i)  6  Edw,  I. 
chap.  3.        {c)  ^  Edw.  I.  chap.  7. 
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DnciMm-    or  give  in  fee  or  for  term  of  life  the  lands  that  «hd 
HtrsBAND'ft    holds  in  dower,  the  heir  or  other  persoil  to  whoni 


ZSTATS. 


the  land  ought  to  revert  after  the  death  of  such 
woman,  shall  have  present  recovery  to  demand  th6 
land  by  a  writ  of  entry  made  thereof  in  Chancery." 
The  two  last  statutes  appisar  to  have  been  made 
solely  for  the  benefit  of  the  heir  and  the  person  in 
k*e version,  but  the  next  statute  which  was  passed, 
11  Hen.  VII.  viz.  the  eleventh  of  Henry  the  seventh  («),  seems 

to  have  extended  its  provisions  not  only  to  the  heir> 
but  to  the  persons  to  whom  the  lands  in  jointure 
within  that  act  (i)  should  belong  after  the  widow** 
death  (c).  It  also  includes  tenants  in  dower,  $mA 
tenants  for  life  es  provisione  viri  (the  kOercif  whom 
were  not  comprised  in  the  other  Btattites  befbre  men^ 
tioned)  and  it  give»  rights  of  entry  to  the  person* 
beneficially  interested  in  the  estate.  Its  clauses  are 
particularly  framed  so  as  to  remove  the  effects  of  the 
widow's  discontinuance  of  her  husband's  estate,  as 
will  afterwards  appear  when  the  statute  is  considered 
in  detail. 

The  last  statute  applicable  to  the  present  subject 
4  Anne,  is  the  fourth  of  Anne  (tQ,  which  declares,  *'  that  all 
c.  16, 8. 21.    warranties  that  shall  be  made  after  the  first  day  of 

Trifdly  term  by  am/  tenant  for  /gfe  of  any  lands, 
tenements,  or  hereditaments,  the  same  descending 
or  coming  to  ony  person  in  reversion  or  remainder, 
Shall  be  void.'* 

Hie  efFectn  of  these  several  statutes  seem  to  be,  to 
lexciude  the  bar  created  by  the  warranty  at  common 
laWy  leaving  to  the  persons  intitled  to  the  estate 


(a)  ClirtJ>.'20.        (b)  Sfec  infra,  p.  606.        (c)  Co.  LitL  S«6  b. 
1  I.eon.262.  Cro.  Eliz.  514.  3  Rep.  51  6.     {d)  Chap.  16,  9ecU  91. 
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subject  to  do^wet  or  cortei^)  of  the  widow's  j^nftite  Dw^owft- 
for  life,  the  isame  right  of  entry  las  they  wottld  hsM  ^sba^^ 
had  if  no  such  warranty  had  existfed^  estate. 

II.  We  shall  next  proceed  to  treat  of  the  laliena-  ^^^^f^ 
lions  by  jointress^  whose  provisions  were  ^ven  or  vii. 
settled  upon  them  in  tail,  and  the  remedies  provided 
against  their  discontinuances^   and  particularly  by 
Stat.  11  Henry  7,  chap.  20,  before  referred  to. 

It  must  be  remarked  that  what  has  been  previoudy 
sfttd  affiles  only  to  tortious  alienations  by  dowressies, 
tenants  by  the  curtesy,  atid  jointresses  for  life.  In 
cases  where  the  widow  was  seised  of  an  estate  tdil 
est  prot4$ione  mrif  sfce,  as  any  other  tenant  in  tail, 
might,  previously  to  the  statute  of  Henry  the  seventh, 
have  barred  the  is^ue  by  a  fine ;  aiid  not  only  the 
tssu^  but  the  pennons  in  remainder  or  reversion, 
by  a  Common  recovery.  In  t)rder  to  prevent  suth 
alienations,  and  to  preserve  for  the  issue  of  the  mar- 
riage  the  provisions  intended  for  them,  as  aldo  to 
^ontinti^  the  estate  in  the  family  of  the  husband, 
from  "vdiom  it  proceeded,  and  by  whom  it  was  setded, 
]%  seems  that  the  legislature,  taking  as  a  pattern  the 
s^tatute  ^  dims  condiihnaUbus  (a%  passed  the  act  of 
the  eleventh  ©f  Henry  the  seventh  (J),  which  pro-  11  flcti.7, 
vides  and  declares  "  that  any  woman  who  had  t)r  ^*  ^' 
should  have  any  estate  in  dotterj  or  for  Bfe^  or  In  tdt  ciares  that^ 
jm^  with  her  husband,  or  onlv  h  herself,  or  to  her  <^coii- 

,  tinuancesor 

tise,  in  any  manors,  lands,  tenements,  or  bdier  here-  fraudulent 
ditaments  of  the  inheritance  or  purchase  of  her  has-  ?"®^^^®"«* 
band,  or  given  to  the  husband  and  wife,  in  tail  or  for  or  jointresses 
life,  by  any  of  the  ancestors  of  the  huAand,  or  by  ^Jlr^H^^n 
any  other  person  seised  to  the  use  of  the  husband,  *>•  ^^^^ 

1    ■       r   I    -  - '  ■      '      *■ '1 —    -----  -  I  ,' 

(a)  13  Edw.  1,  c.  1.  (b)  Chap.  20, 
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DiscoNTi-  or  of  bis  ancestors,  and  had  or  should,  being  sok^  or 
husband's  with  any  after  taken  husband^  discontinue,  alien,  re- 
ESTATE,  lease,  or  confinn  with  warranty,  or  by  covin  suffer 
Stai.ilHen.  ^^7  recovery  of  the  same  against  them  or  any  of 
v^-  them,  or  any  other  seised  to  their  or  either  of  their 

use ;  all  such  recoveries,  discontinuances,  alienations, 
releases,  confirmations,  and  warranties  shall  be  utterly 
void  and  of  none  effect.   And  that  it  shall  be  lawful 
to  evert/  person  to  whom  the  interest  title  or  inherit- 
ance, after  the  decease  of  the  women,  of  the. manors, 
&c.  being  discontinued,  aliened,  and  suffered  to  be 
and  gives  a    recovered  after  the  first  day  of  December  then  next 
right  of  fn/ry  g^gH  appertain,  to  enter  into  all  and  every  the  pre- 
sons  intitled  mises,  and  peaceably  to  possess  and  enjoy  the  same 
to  the  estate.  ^^  ^^^j^  manner  and  form  as  he  or  they  should  have 

done  if  no  such  discontinuance,  warranty,   or  re- 
covery had  been  had  or  made.     And  that  if  any  of 
the  said  husbands  and  women,  or  any  other  seised  to 
If  the  dis-     the  use  of  them,  of  the  estate  before  specified,  after 
continuance  ^.j^^  ^^^  g^g^  ^^y  ^f  December,  make  or  cause  to  be 

be  made  by  '^  . 

widow  and  made  or  suffer  any  such  discontinuance,  alienations, 
h^bimd"  warranties,  or  recoveries,  in  form  aforesaid,  that  then 
entryisgiven  it  shall  be  lawful  to  the  person  or  persons  to  whom 
husb^d's  the  said  manors,  &c.  should  or  ought  to  belong  after 
^*^®'  the  decease  of  the  said  women,  to  enter  into  the  same, 

and  them  to  possess  and  enjoy  according  to  such 
title  and  interest  as  they  should  have  had  if  the  same 
women  had  been  dead,  no  discontinuance,  warranty, 
nor  recovery  had,  as  against  the  said  husband  during 
his  life,  if  the  said  discontinuance,  alienation,  war- 
ranties, and  recoveries  be  hereafter  had  by  or  against 
belng^en   *^®  ^^"^^  husbands  and  women  during  the  coverture 
to  the  widow  between  them.    Provided  that  the  said  women,  after 
death.  the  decease  of  their  said  husbands,  may  re-enter  into 


Sect.  9.]        her  Hu$band*s  real  Estates.  &93 

the  same  manors,  &c.  and  them  to  enjoy  according  Disconti- 
to  their  Jirst  estate  in  the  same*    And  that  if  the  husband*' 
said  women,  at  the  time  of  such  discontinuance,  estate. 
alienations,  recoveries,  warranties  after  the  said  first  smai  Hen. 
day  of  December t  to  be  had  and  made  of  any  of  the  vii. 
premises,  be  sole;  then  they  shall  be  barred  and  But  the  act 
excluded  of  their  title  and  interest  in  the  same  from  ^*"  ^^\  *^ 

sole  flt  tiie 

thenceforth,  and  the  person  and  persons  to  whom  time  of  the 
the  title,  interest,  and  possession  of  the  same  should  ^*^®"" 

'  '  r  tmuance, 

belong  after  the  decease  of  the  said  women,  shall  and  imme- 
immediatefy  after  the  said  discontinuances,  aliena-  Jyen  to^tlie* 
tions,  warranties,  and  recoveries,  enter  into  the  same  person  inti- 
manors,  &c.  and  them  to  possess  and  enjoy  according  estate. 
to  his  or  their  title  in  the  same.   Provided  also  that  The  statute 
the  act  extend  not  to  any  such  recovery  or  discon-  ®*cepts  dis- 

■^  ,  •'  continuances 

tinuance  to  be  had  where  the  heirs  next  inheritable  made  with 
to  the  said  women,  or  he  or  they  that  next  after  the  p^^^^g  ng^t 
death  of  the  same  women  should  have  estate  of  in-  mtitled  to 
heritance  in  the  same  manors,  &c,  be  assenting  or  ance, 
agreeable  to  the  said  recoveries,  where  the  same 
assent  and  agreement  are  of  record  or .  enrolled. 
Provided  farther,  that  it  shall  be  lawful  to  every  and  pre- 
such  woman,  being  sole,  or  married  after  the  death  ^o^»s  ^ 
of  her  fir^t  husband,  to  give,  sell,  or  make  discon-  right  to 
tinuance  of  any  such  lands  for  term  of  her  life  only,  term  of  her 
after  the  course  and  usage  of  the  common  law  before  ^^^^* 
the  making  of  this  act." 

The  last  act  was  referred  to  and  confirmed  by  the  32  Hen. 

VTTT    n  <IR 

subsequent  statute  of  Henry  the  eighth  (a\  which        '  *    ' 
was  passed  for  the  exposition  of  the  statute  of  fines ; . 
and  it  provides  "  that  the  act  itself  (the  32  Hen.  8), 
nor  any  thing  therein  contained,  shdl  extend  to  bar  t 


{a)  92  Hen.  %,  chap.  36,  sect  2.  ^ " 
VOL.  I.  Q  Q 
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DiscoNTi*     or  exclude  the  lawful  entry,  title,  or  interest  of  any 


nuance  of 
husband's 


heir  or  heirs,  person  or  persons^  heretofore  given,  or 
BSTATE.  hereafter  to  be  given,  grown,  or  accrued  to  them  or 
SfflTn^  any  of  them,  in  or  to  any  manors,  &c.  by  reason  of 
VII.  BXiyJine  oxjines  heretofore  levied,  or  hereafter  to  be 

levied  by  any  woman  after  the  death  of  her  husband, 
contrary  to  the  form,  intent,  and  effect  of  the  statute 
of  1 1  Henry  the  seventh,  c.  20,  of  any  manors,  he 
of  the  inheritance  or  purchase  of  her  husband  or  of 
any  of  his  ancestors,  given  or  assigned  to  any  such 
woman  in  dower,  for  life  or  in  tail,  in  use  or  pos- 
session ;  but  that  the  same  act  (11  Hen.  7)9  shall 
stand,  remain,  and  be  in  ftdl  strength  and  virtue  in 
every  article,  sentence,  and  clause  therein  contained, 
in  like  manner  and  form  as  though  the  present  act 
had  never  been  made." 

These  statutes  being  remedial^  they,  like  the  act 
of  32  Henry  8,  chap.  28,  considered  in  a  former 
chapter  (a),  have  been  construed  liberally,  according 
to  their  spirit  and  intention,  and  not  according  to 
the  letter. 
Stat  of  Hen.      The  Statute  of  Henry  the  seventh  seems  to  antici- 

VII»  extends 

to  a  mere      P^^^  ^^^  only  to  provide  against  the  discontinuances 
title  or  right  ^f  ^^^  tenants  in  dower  whose  titles  are  complete 

to  dower,  ,  * 

under  assignments  of  dower,  for  the  expressions  are, 
^*  any  woman  who  had  or  should  have  any  estate  in 
dower."  Yet  these  words  have  been  considered  as 
embracing  a  mere  title  to  dower.  It  was  accordingly 
said  by  Rhodes^  J.  in  Barker  v.  Taylor  (J),  that  "  if 
a  woman,  having  title  to  dower,  enter  and  levy  a  fine 
htfore  she  be  endowed,  such  fine  is  within  the  act, 
although  she  be  not  tenant  in  dower.'' 


{a)  Chap.  2,  pp.  B^  t%  9eq*  (5)  2  L^on.  168. 
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.    IttiiiliWiHHtiliniL  upon  the  statute  of  U6n.  7y  <^-  ^»  DiscoMtt- 

,  ,      i  ,   .  '  1  KUANCE  OF 

M  proposed^  we  shall  proceed  to  consider, —  Ht/sBAND's 

J'lRgT,  what  estates  and  mierests  faB  within  the  estate, 
provisions  of  the  statate,  taking  that  act  as  the  guide  «,  - ,,  f* 
and  director  in  the  arrangement  of  the  remarks  to  be  vii. 
mikle  upon  it. 

1.  The  subjects  mentioned  in  the  act  are  manors, 

lands,  tenements,  and  hereditaments ;  and  it  has  and  to  trust* 
been  a^j^iidged  that  the  statute  extends  to  trust-  ^^"' 
6i^tes  settled  by  the  husband  in  trust  for  his  wife ; 
aiid  for  this  reason,  that  as  the  act  expressly  men- 
tioiis  lands  holden  to  the  use  of  the  wife,  it  neces- 
sarily includes  modern  trusts,  and  also  equities  of 
redemption  (a\  Trusts  being  at  the  time  of  passing  ^^  equiticg 

-  t  ■  ofredeinp- 

tbe  statute  mere  uses  at  common  law.  tion. 

Accordingly,  in  Symson  v.  TumerQi),  the  husband 
vested  in  trustees  real  property  in  trust,  as  to  lands 
df  the  annual  value  of  ^150,  for  the  wife  in  tail,  re- 
mainder vti  trust  for  the  husband  in  fee.  There  was 
no  ii^sue  of  the  msu-riage,  and  the  husband  died.  His 
widow  suffered  a  recovery,  and  devised  the  lands  fot 
the  payment  of  her  debts,  and  died  without  issue. 
Upon  the  bill  of  the  husband's  heir  against  the 
creditors  of  the  wife,  the  Court  decided  that  the 
case  was  within  the  statute. 

2.  The  act  declares  **  that  any  woman  who  had  or 
should  have  any  estate  for  life,  or  in  tail  Jointh/  with 
her  husband,  or  only  to  herself,  or  to  her  use,  in 
any  manors,  &c.  of  the  inheritance  or  purchase  of  her 
husband,  or  given  to  the  htisband  and  wife  in  tail  or 
for  Ufk  by  any  of  the  ancestors  of  the  husband,  or  by 
any  other  person  seised  to  the  use  of  the  husband, 

(4i>  3  Vera.  489.  (»>  I  fiq.  Ca.  Ab.  920. 
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DiscoiiTi-  or  <^  hi9  ancestors,"  and  should  disomtinue,  he 
iMJBBAND'g  ^^^  ^c  the  estates  mentioned  in  the  act ;  but  in 
UTATB«  consequence  of  the  liberal  constraction  which  has 
StatAi  Han.  ^^^  P^*  upon  the  statute,  it  has  been  determined, 
'^^^  that  whenever  an  estate  has  been  derived,  either 

from  the  husband  himself,  or  from  any  of  his  an* 
pestors,  it  is  within  the  meaning  and  protection  of 
the  statute*  • 
The  estotet        It  appears,  then,*that  the  estate  settled  in  jointure 
within  the     ™ust  be  either  the  inheritance  or  purchase  of  the 
statute,         husband,  or  the  gift  of  his  ancestors;  we  shall,  there- 
Jointures  by  ^^^^»  consider  in  the  first  place,  such  a  jointure  of 
husband.       the  inheritance  of  the  husband  immediately  proceed- 
ing from  him  as  is  comprehended  within  the  act. 

Thus,  in  Lynch  v.  Spencer  (a),  the  husband  being 
seised  of  lands  in  fee,  enfeoffed  By  upon  condition  to 
regrant  them  to  husbwd  and  wife  in  tail,  which  was 
accordingly  done.  There  was  issue  a  son,  and  the 
husband  died,  the  son  being  tenant  in  taiU  with  the 
reversion  in  fee  in  himself.  He  levied  a  fine  with 
proclamations  to  C  in  fee.  The  mother. afterwards 
demised  the  estate  to  D  for  his  life,  upon  whom  C 
entered  under  the  statute,  insiisting  that  the  demise 
to  D  by  the  widow  was  a  discontinuance  and  a  for- 
feiture under  the  act.  And  the  Court  decided  three 
points,  1st,  that  although  the  estate  tall  to  husband 
and  wife  was  derived  from  the  feofiees,  yet  as  it  was 
done  ex  procurati&ne  viriy  it  was  an  ibtail  by  the 
provision  of  the  husband  within  the  statute ;  Sdly, 
that  the  lease  made  by  the  widow  for  the  life  of  the 
lessee,  was  a  discontinuance  within  the  same  act;, 
^d  ddly,  that  the  efiect  of  the  fine  being  to  bar  the 

(a)  Cra.  E\iz.  51$.  -  Moot,  1t55.    3  Rep.  50  b.  S.  C. 
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estate  taU,  and  to  pass  the  reversion  in  fee  to  C  the  Disconti- 

,  ,         .        ,    •  ,  ^    .     ^       .  ^         NUANCE  OF 

xonusee,  he  was  authonsed  by  the  statute  to  enter  husband's 
upon  the  lessee  as  the  person  next  ihtitled  in  xe^  mtatb. 

^^^^^^  Statu  Hen. 

3.  We  shall  now  proceed  to  adduce  instances  of  Vil. 
4such  jointures  made  upon  the  wife  by  her  husband's  ByhuBband'i 
relatives  or  ancestors  of  their  estates  of  inheritance  ancestors, 
as  fall  within  the  operation  of  the  statute* 

In  Sharington  v.  Strotton  (a),  Ay  in  consideration 
of  the  marriage  of  his  brother  IR  with  C,  covenanted 
to  stand  seised  of  lands  to  the  use  of  himself  for  life; 
remainder  to  the  use  of  J5  and  C  for  their  lives.  This 
was  adjudged  to  be  a  provision  within  the  statute,  aft 
{nroceeding  from  an  ancestor  of  the  husband. 

It  may  happen  that  part  of  the  lands  settled  in 
jointure  on  the  wife  by  the  husband's  ancestor  may 
be  protected  by  the  statute  against  her  disconti- 
nuance after  the  husband's  death,  and  that  the  re* 
mainder  may  not  be  comprehended  within  the  actj 
so  as  to  leave  to  the  wife  the  same  power  of  dispo^ 
sition  over  it  as  before  the  passing  of  the  statute. 
.    Thus,  if  lands  be  given  by  the  husband's  father  instances 
to  the  son  and  his  intended  wife  before  marriagie  in  "^^^^^^^ 
fee.  simple,  and  they  after  the  coverture  levy  a  fine  jointure  is 
of  the  "(xihole  to  the  father,  who  grants  again  the  estate  thrstatute/ 
to  them  in  tail,  the  husband's  moiety  only  is  within 
the  statute ;  for  the  first  gift  of  the  father  in  fee 
simple,  was  not  within  the  act,  and  the  donees  took 
the  lands  in  moieties  in  their  own  rights:  when, 
th^efbre,  the  husband  and  wife  joined  in  the  fine, 
their  several  shares  passed  to  the  father,  the  one 


(a)  Plowd.  SCO,  S07. 


ESTATE. 
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DiscoNTi-    from  the  wife  aad  the  other  from  her  husband ;  so 

NUANCE  OF         -  _  ,  ,  /.     1  1  ./»  • 

husband's    that,  upon  the  regrant  by  the  father,  the  wife^s 

moiety  could  not  be  considered  as  proceeding  from 
Sua  II  Hen  *^®  husband's  ancestor  within  the  intent  and  mean* 
VII.  ing  of  the  statute  (a)» 

So  also,  in  the  case  of  Laughter  y«  Humphrey  {h\ 
a  man  and  woman,  being  joint-tenants  in  fee  of  a 
manor,  married,  and  afterwiurds  levied  a  fine  to  a 
stranger,  who  rendered  the  manor  to  them  in  taiL 
The  wife,  aiter  surviving  her  first  husband,  took  a 
;second,  and  joined  with  him  in  a  fine  of  the  estate. 
It  was  determined,  that  the  fine  was  void  only  as  to 
the  moiety  of  the  manor  which  had  originally  been 
the  estate  of  the  first  husband,  that  moiety  alone 
being  protected  by  the  statute. 
Instances  The  reader  will  have  noticed,  that  the  statute 

paid'bywife^  Strictly  applies  to  cases  only  where  the  property  is 
friends  will    gwen  to  the  husband  and  wife  in  tail  or  for  life  by 
jointure     ^  ^^  ^^  ^^^  ancestors ;  but  according  to  the  liberal 
h  ^^h  ^f  ^°    construction  of  the  act,  it  has  been  adjudged,  that 
husband's      although  money  may  have  been  given  by  the  wife 
of  AeTt^^^  <MP  her  friends  for  tiie  settlement  made  upon  her, 
yet  if  marriage  constituted  part  of  the  consideration^ 
the  estate  will  fall  within  the  provisions  of  the 
statute. 

Thus,  in  Moor{c\  the  law  upon  this  subject  is 
stated  to  be,  that  if  the  ancestor  of  the  husband  co* 
venant  to  stand  seised  of  land  to  the  use  of  the  hus* 
band  and  wife  in  consideration  of  marriage,  and  also 
ip  consideration  of  money,  and  the  wife  alien  the 
estate  after  her  husband's  death,  his  heir  may  enter 

(a)  The  Queen  v.  Savage,  Moor,  715.  (t)  Cro.  Eliz.  52^. 

(r)  Page9S. 
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mider  the  statute,  for  the  consideration  of  marriage  Disconti- 
is  to  be  preferred  to  that  of  money,  and  then  the  husband's 
provision  will  be  considered  as  the  gift  of  the  hus-  estate. 
band's  ancestor,  and  within  the  act.     In  affirmance  o^TTTtw 

atai,!!  lien, 

of  this  proposition  the  case  of  Fillers  v.  Beaumont  (a)  vil. 
is  referred  to,  which  was  to  the  following  effect : —      ' 

A  grandfather  conveyed  lands  to  B  for  thirty 
years,  remainder  to  himself  and  wife  for  their  re- 
spective lives,  remainder  to  his  son  for  life,  remain- 
der to  his  grandson  and  C  the  daughter  of  B  in  spe- 
cial tail ;  after  which  followed  these  words,  **  for  the 
which  manor  bargained,  and  other  the  premises,  the 
said  B  covenants  to  pay  the  said  sum  of  ^0  at 
certain  days,  &c.''  The  grandson  married  C,  who 
survived  him  and  his  father,  and  C  with  a  second 
husband  levied  a  fine  of  the  lands,  A  jury  found 
dehors  the  deed,  that  the  transaction  was  as  well  in 
consideration  of  the  marriage  as  of  the  money;  and 
it  was  held  by  three  judges  against  JDt/er  that  the 
fine  was  void,  for  they  expounded  the  words  of  the 
statute,  "  given  by  the  ancestors,  &c."  to  be  any 
lands  assured  to  a  woman  in  jointure,  either  for 
money  (as  few  marriages  were  made  without  it)  or 
else  freely. 

And  in  another  case,  where  A  being  seised  in  fee 
of  lands  covenanted  with  JB,  in  consideration  of  £200 
paid  by  J3,  and  of  a  marriage  between  C  the  son  of 
A^  and  D  the  daughter  of  J3,  to  convey  the  lands 
to  the  use  of  C  and  i>,  and  the  heirs  of  the  body  of 
JD,  with  remainder  to  his  own  right  heirs.  The 
marriage  took  efiect,  and  the  lands  were  settled ; 
there  were  issue  of  the  marriage,  and  then  C  made 


{a)  Dyer,  I4i6,  a. 
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DiscoNTi-  a  feoffment  of  the  estate,  and,  with  his  wife,  levied 
husband'*  ^  ^^®  *^  *h®  feoffee.  One  of  the  questions  was, 
ESTATE.  whether  the  settlement  on  the  wife,  being  made  in 
e  r^^  consideration  of  money  paid  by  her  father,  as  wdl  as 
VII.  of  the  marriage,  came  within  the  provision  of  the 

statute  ?  And  it  was  resolved  in  the  affirmative  (a)* 

When  the  4.  The  instances  which  have  been  given  relate 

"^VZbe  "merely  to  provisions  settled  upon  the  wife  of  estates 

consideredas  the  inheritance  of  her  husband  or  the  gifi  of  his 

chase  oTthe    ^ncestors,  but  the  statute  extends  to  lands,  &c.  so 

husband  or     settled,  which  Were  of  the  purchase  of  the  husband 

'  or  of  his  ancestors ;  and  what  have  been  considered 

purchases  within  that  clause  of  the  act  will  be  the 

subject  next  to  be  inquired  into. 

It  is  said  that  if  husband  and  wife  join  in  sell* 
ing  her  estate,  and  purchase  other  lands  with  the 
money,  which  are  settled  upon  both  of  them,  that  will 
be  a  jointure  within  the  act;  because  the  money  was 
a  chattel  vested  in  the  husband,  which  he  might  have 
disposed  of  as  he  pleased ;  so  that,  when  he  invested 
the  money  in  the  purchase  of  lands,  and  settled  them 
upon  himself  and  wife,  the  law  will  consider  such 
purchase  and  settlement  as  a  jointure  on  the  wife» 
within  the  meaning  of  the  statute  (b). 

So  also,  if  the  transaction  be  between  a  stranger, 
the  wife's  friends,  and  the  husband ;  and  the  stranger, 
in  consideration  of  a  sum  of  money  paid  by  the  bus* 
band  and  the  friends  of  his,  wife,  settle  lands  upon 
her  in  jointure,  that  will  be  considered  a  purchase 
and  settlement  by  the  husband  within  the  letter  and 
meaning  of  the  statute. 


(a)  Kirkman  v.  Thonipson>  Cro.  Jac.  474.        (6)  Palm.  217. 
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Thus,  in  Piggot  v.  Pdkner{a\.  A  agreed  to  s^  to  Datscosrn- 
JB  an  estate  for  ^€160  j  B  being  about  to  marry  C  the  h^s^*^^' 
daughter  of  A  ^  paid  j€140  of  the  above  sum  to  A  xstats. 
in  consideration  of  the  marriage  of  his  daughter  with  cs^^^ff 
B  ;  upon  which  the  conveyance  from  A  of  the  estate  VII. 
was  made  to  B  and  C,  and  the  heirs  male  of  their 
bodies.    They  intermarried,  had  issue,  and  B  died. 
C  took  a  second  husband  J5,  and  they  accepted  from 
a  stranger  a  fine  sur  conuzance  de  droit  come  ceo, 
&C.,  and  rendered  the  estate  to  JP  for  a  term  of  100 
years,  reserving  a. rent,  and  then  Cdied.    The  first 
husband's  heir  entered  upon  the  lessee  under  the 
statute,  and  the  question  was,  whether  such  entry 
was  lawful?  And  the  Court  decided  in  favour  of  the 
heir,  observing  that  the  wife's  estate  under  the  first 
purchase  was  within  the  act,  and  that  the  acceptance 
of  the  fine  and  the  render  of  the  estate  for  the  term 
of  years  made  that  estate  void  by  force  of  the.statute. 
.    jSegond.  After  having  considered  the  estates  and  What  estates 
interests  which  were  comprehended  under  this  sta-  S^the  s^ 
tute,  it  is  proposed  to  inquire  what  estates  and  in-  ^^^* 
terests  are  not  included  within  the  scope  of  the  act. 
And, — 

1.  Copyhold  estates  are  not  within  the  act,  for  an  Copyholds 
^ntry  being  given  by  it,  a  person  would  be  intro^  """  "^'  •^• 
duced  as  tenant,  without  being  admitted  by  the  lord 
of  the  manor  (J). 

But  if,  by  a  transaction  between  the  lord  of  the 
manor  and  the  husband,  the  copyhold  is  extinguished 
and  the  lands  are  settled  in  jointure  upon  the  wife, 
that  wiU  be  a  settlement  within  the  statute. 


(<i)  Moor,  250.        <^)  Gilb.  Ten.  181. 


002  The  Wife's  PMjerover     [Chup.  Id. 

DiBooHM*  Accordingly,  in  Slockbridg^s  case  (a),  the  hus- 
Hm^D^s  band  and  lyife  were  joint  copyholders  to  them  and 
X8TATX.  their  heirs.  The  husband^  in  consideration  of  money 
""^^  paid  by  him  to  the  lord  of  the  manor,  obtained  an 
YII^*  *  estate  oS  freehold  to  him  and  his  wife,  and  to  the 

Exception.    ^^*  of  their  bodies.    The  husband  died  leaving 

issue,  and  his  widow  entered  and  siiffered  a  recovery, 

upon  which  his  heir  entered  for  a  forfeiture  under 

the  statute,  and  it  was  resolved  that  his  entry  was 

lawful,  for  the  copyhold  tenure  was  extinguished  by 

the  acceptance  of  the  new  estate. 

Neither  are       2.  We  have  seen  that  the  statute  only  provides 

wWc^be-      *g«"^  th^  discontinuances  of  widows,  of  estates 

long  to  the    which  they  held  in  jointure,  of  the  inheritance  or 

derived  firom  P^'^h*^®  ^  their  husbands,  or  of  the  gifts  of  the 
her  ances-     ancestors  of  the  husbands,  or  by  any  persons  seised 

to  the  uses  of  the  husbands  or  their  ancestors.  If^ 
therefore,  the  estates  settled  in  jointure  be  the  wife's 
own  property,  or  be  derived  from  any  of  her  an- 
cestors,  such  jointures  are  not  within  the  provisions 
of  the  statute  of  Henry  the  Seventh.  As  illustnrtive 
of  this. 

Husband  and  wife,  seised  of  lands  in  right  of  the 
wi&,  levied  a  fine  n^r  cognizant^  de  droit  come  ceo, 
&c.  and  took  back  an  estate  to  themselves  in  tail  ge- 
neral, remainder  to  the  right  heirs  of  the  wife.  The 
husband  died,  leaving  issue  a  son ;  the  wife  married 
a  second  husband,  with  whom  she  joined  in  levying 
another  fine,  upon  which  the  son  entered  for  a  for- 
feiture under  the  statute ;  but  it  was  determined 
that  the  last  fine  was  not  a  forfeiture  under  the 


(«)  Cro.  Eliz.  M. 
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act ;  because  the  estate  was  originally  the  property  Daeowri* 

of  the  Wife  (a)-  KueBAHD'B 

And  it  is  said  to  have  heen  adjudged  SI  EUz.  upon  s^tats. 
the  sam^  prindple»  that  if  the  husband  be  seised  of  g^^^TTlr^^ 
lands  in  right  of  hi£i  wife^  and  both  of  them  join  in  vii. 
levying  a  fine,  and  the  eonusee  grant  a  rent  to  them 
in  tail,  and  the  husband  dies  leaving  issue,  and  then 
the  widow  aliens  the  rent,  such  disposition  is  not 
within  the  provision  of  the  statute  (i). 
.  It  has  been  shown,  that  if  the  estate  settled  upon  And  money 
the  wife  belong  to  her  husband  or  his  ancestors,  the  JS^band  or 
jointure  will  be  comprehended  within  the  statute,  ^  friend* 
^though  money  iQay  have  been  paid  by  the  wife  or  bring  such 
her  friends  for  the  provision ;  so  also  if  the  lands  f^^^  '^itfa- 

.  in  the  8ta- 

settled  belong  to  the  wi&  or  to  her  relations,  pa3nEnent  tute. 
of  moneyhy  the  husband  or  hi^iriends  in  consideration 
of  the  marriage,  will  not  make  him  or  them  pur-^ 
chasers  of  the  estate  within  the  statute ;  for  the 
estate,  moving  from  the  wife^s  father  or  relations,  is 
neither  within  the  words  nor  the  meaning  of  the  act ; 
and  with  respect  to  the  money  paid  by  the  husband: 
or  his  friends,  it  is  not  to  be  considered  as  advanced 
solely  in  purchase  of  the  specific  estate,  but  in  con-r 
sequence,  and  as  a  part  of  the  marriage  contract. 

Thus^  in  Kymston  y.  Lloyd  (c\  A  having  two 
daughters,  B  and  C>  and  being  seised  in  fee  of  an 
estate  of  the  yearly  value  of  ^20,  covenanted  with 
2>,  the  intended  husband  of  J3,  in  consideration  of 
the  marriage,  and  in  consideration  of  ^11^  to  be 
paid  by  D,  to  assure  the  lands  by  fine  to  the  use  of: 
himself  for  life,  remainder  to  the  use  of  D  and  B  and 


(a)  Eyston  v.  Studde,  Plowd.463 ;  and  see  Cro.  Eliz.  524*,  Moor 
715.  (Jb)  Cro.  EliB.  2.  (c)  Cro.  Jac,  624. 


muamcb  of 
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D18COWT1-    the  heirs  of  their  bodies,  remainder  to  the  heii^  6f 

the  body  of  -B,  with  remainder  to  C  and  her  right 

ssTATB.        heirs.     The  assurance  was  made,  and  the  marriage 
""^^       took  effect.    J)  paid  the  ^115,  and  there  was  a  son 

VII.'  of  the  marriage,  and  then  D  died.    B  took  a  second 

husband,  and.  aliened  the  lands  by  fine.    The  son 
entered  for  a  forfeiture  under  the  statute ;  and  the 
question  was,  whether  this  was  an  estate  within  the 
act?  And  it  was  decided  in  the  negative,  because 
the  lands  moved  from  the  wife's  father,  and  her  ad- 
vancement in  marriage  was  intended  to  be  the  cause 
of  the  gift,  and  not  the  money;  and  the  Court  said^ 
that  although  the  husband  paid  £115 ,  the  sum  was 
not  intended  as  a  valuable  price  for  the  land,  but 
for  the  purpose  of  having  the  estate  limited  to  him 
as  well  as  to  his  wife,  in  order  that  he  might  have 
the  lands  although  he  should  have  no  issue.    The 
Court  also  acted  upon  the  same  principle,  in  the  sub- 
sequent case  of  Copland  V.  Pyatt{a). 
.  There,  the  father  having  three  daughters,  jB,  C, 
and  i>,  covenanted  with  A^  the  then  husband  of  his 
daughter  By  in  consideration  of  ^400  paid  by  A^ 
and  in  consideration  of  the  marriage,  and  preferment 
of  the  blood  of  the  father,  to  stand  seised  of  lands  to 
the  use  of  A  and  B,  his  wife,  and  the  heirs  of  the 
body  of  J5,  remainder  to  the  use  of  the  father's  other 
daughters  in  tail,  with  remainder  to  his  own  right 
heirs.    A  died  without  issue,  and  B  conveyed  the 
lands  to  a  stranger  by  fine.     And,  whether  the 
alienation  was  a  forfeiture,  was  the  sole  question. 
And  it  was  resolved  that  B  was  not  a  jointress  within 


(a)  Cro.  Car.  244. 
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the  statute,  although  ^400  had  been  paid  by  A^  be*  Disgokti- 
cause  the  estate  first  moved  from  the  father,  and  the  husbakd*s  ' 
advancement  was  made  by  the  ancestors  of  the  wife,  estate. 
and  was  not  of  the  purchase  or  assurance  of  the  stat.  ii  Hen. 
husband  or  of  his  ancestors.  ^^^* 

S.  It  seems  that,  in  order  to  bring  the^  jointure  Nor  will  a 
settled  upon  the  wife  within  the  ^statute,  when  the  {^tS^^^" 
lands  are  not  the  property  either  of  the  husband  or  m»le  by  a 
of  any  of  his  ancestors,  but  of  a  stranger  who  makes  wi^m^Uie^ 
the  settlement,   such  settlement  must>  under  the;  ^^* 
term  purchase f  &c.  mentioned  in  the  act,  have  been 
procured  by  the  husband  or  his  ancestor  for  a  va^ 
Jfioble  consideration ;  so  that  if  the  inducement  for 
the  stranger  to  make  the  jointure  were  merely- 
vobmtary,  as.  from  friendship  to  the  husband,  or  in 
consideration  of  past  services,  such  settlement  would 
not  be  subject  to  the  restrictions  of  the  statute.  *To 
exemplify  this. 

The  Bishop  qf  Exeter^  in  consideration  of  the  good 
services  done  by  Aj  his  domestic  male  servant,  as  for 
divers  other  considerations,  and  in  contemplation  of 
a  marriage  between  A  with  £,  the  cousin  of  the 
bishop,  enfeoffed  A  and  B  of  lands  to  them  and  the  > 
heirs  of  their  bodies.  The  marriage  took  effect,  and. 
A  died.  His  widow,  B^  levied  a  fine  of  the  lands, 
and  one  of  the  questions  was,  whether  the  jointure 
came  within  the  provisions  of  the  statute  of  Henry 
t}ie  Seventh?  And  it  was  determined  in  the  negative  r 
1st,  because  it  was  not  a  gift  by  the  husband  nor  by. 
any  of  his  ancestors ;  and,  2dly,  for  the  consideration 
of  the  service  of  the  husband  was  not  such  a  purchase. . 
by  him  as  the  law  intended,  but  that  the  jointure 
was  the  mere  voluntary  gift  of  the  Bishop,  and,  that 
the  case  was  not  altered  either  by  the  expression  in 
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husband's  in  patticidar  tmere  mentioned),  nor  by  the  Bish<^ 

ssTAx&r  naming  B  in  the  deed  as  his  cousin  {a). 
.    "'■^^  4.  Since  the  design  of  the  Atatute  was  to  prevent 

Yixj  discontinuances  by  jointresses  of  the  land^  of  their 

^j^ —  , '^  husbands,  to  the  preju'dice  of  siich  hudbands  and 

the  lands  their  heirs,  H  is  a  consequence,  that  if  the  settle* 

d^ed  to  ^^'^t  he  so  made  upon  the  wife  as  to  show  that  xm 

the  wife  regard  was  paid  to  the  succession  of  the  hei«  of 

mrerfi  not 

settled  as  an  ^^  husband  to  the  estate,  that  will  be  a  case  not 
advice-       within  the  meaning  of  the  act,  although  it  be?  within 

ment,  but  m  o  -^  » 

such  manner  its  letter.  TMs  may  happen  when  no  interest  is 
Sa^neiSber  ^^P^^^sly  givefl  or  limited  Xo  the  heirs  of  the  hu»* 
the  rever-  band,  but  the  remainder  expectant  njpon  the  ertate 
hu^ad'^  ^▼en  to  the  wife  is  limited  to  a  stranger ;  an  instance 
heirs  were  of  which  occurred  in  the  case  oi  Fo$tetv.  PiffbttQi). 
atthetimeof  There,  a  man  being  seised  in  fee  of  lands,  devised 
die  gift  or  them  to  his  wife  in  tail-^^n^^  remainder  to  a 
Instances.      Stranger,  and  died.     His  widow  married  again,  and 

sufFered  a  recovery  of  the  estate.  The  question  was, 
whether  the  alienation  was  a  forfeiture  within  the 
statute?  And  it  was  decided  in  the  negative,  the 
Court  observing,  that  the  case  was  within  the  letter 
but  not  the  meaning  of  the  act,  that  the  statute  only 
Implied  to  lands  given  by  the  husband  or  his  ancestor, 
for  the  advancement  of  the  wife,  and  that  the  remain- 
der of  the  estate  being  limited  to  a  stranger  should 
not  be  intended  a  jointure,  no  inheritance  being  to 
revert  to  the  husband  or  descend  to  his  heirs. 
$b  also,  if  the  jointure  settled  upon  the  wife  by 


'  {a)  Cro.  Efia.  2*.  YeW.  101.  Moor,  685.  S.  C.  (E)  Cra. 
Elfe*.  2.  1  Leon.  461.  S.  C.  Hughes  v.  Clufib,  I  Com.  Hep.  SiS9. 
And  see  6  Tmrnt.  100,  lOS. 
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her  hugband  or  his  ancestors  be  not  for  life,  or  in  tail,  Diaoomi^ 
but  in  fee  simple,  such  jointure  will  be  neither  within  humamp's 
the  letter  nor  the  meaning  of  the  statute,  for  it  is  not  »»tatb. 
within  the  letter,  as  jointures  for  life,  or  in  tail  alone,  ^^J^Tlffcif* 
are  mentioned  in  it,  neither  is  the  jointure  within  Vll. 
the  meaning  of  the  act,  for  since  general  restraints 
of  alienation,  annexed  to  limitations  of  absolute 
estates  of  inheritance,  are  repugnant  and  against  the 
rule  of  the  common  law,  it  is  not  to  be  presumed  Halt 
the  legislature  meant  to  countenance  and  gi^e  effect 
to  such  restraints  by  a  statutable  provision,  when  the 
words  of  the  act  are  insufficient  far  that  purpose ; 
the  wife's  alienation,  therefore,  i^  an  estate  in  fee- 
simple,  settled  in  jointure  by  her  husband  or  his 
ancestors,' will  not  be  a  forfeiture  within  the  act  (a)* 

Third.  The  subject  which  next  presents  itself, 
after  the  consideration  of  what  estates  settled  in* 
jointure  are  and  are  not  within  the  statute  of  Henry 
the  Seventh,  is,  what  species  of  alienation  will  be  a 
forfeiture  within  its  letter  and  meaning. 

1.  We  have  seen  that  the  statute  only  {u^ovides  What  aliena- 
against  the  discontinuances  of  wives  when  sole,  or  ^^^  'J^ 
with  after-taken  husbands,  of  estates  settled  on  the  in  tlie  sta- 
widows  by  their  former  husbands,  or  the  ancestors  ^^* 
of  such  husbands ;  so  that  fines  or  recoveries  suffered 
by  such  women  with  their  husbands,  by  whom  or 
whose  ancestors  the  jointiures  were  made,  are  not 
within  the  letter  of  the  statute;  yet  a  case  is  cited 
by  Lord  Coke  as  having  been  determined  at  Nisi 
Prius  (b),  by  which  it  was  adjudged,  that  where  a 
man  seised  of  lands  in  fee  settled  them  to  the  use 
of  himself  for  life,  remainder  to  the  use  of  his  wife 

{a)  4  Rep.  3,  b,         {b)  Hartley  v.  West,  Lincoln. 
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D18C0NT1-     and  the  heirs  male  of  her  body  by  him  for  her  join- 


N0ANCE  OF 

husband's 


ture,  and  they,  having  issue,  levied  a  fine,  and  suf- 

ESTATE.        fered  a  recovery,  and  then  died,  the  issue  might 

^"^^     enter,  although  the  case  was  not  within  the  letter  of 

Vll.'  '  the  statute,  since  it  was  within  the  mischief  intended 

to  be  prevented,  viz,  the  disinheriting  of  the  issue  of 

the  marriage  (a). 
Fines  or  re-       gut  the  above  decision  was  afterwards  over-ruled 

coveries  ov 

wife  and  by  the  case  of  Kirkman  v.  Thompson  (Jb)^  in  the 
her  husband  Court  of  King's  Bench ;  in  which  case  that  Court 

who  made  ®  7  ^ 

the  jointure,  adjudged,  that  the  alienation  by  fine  of  husband  and 
b^the  act.  "  ^^®»  ^^  lands  settled  upon  her  in  tail  ex  pr&vishne 

viri,  was  not  a  forfeiture  within  the  words  or  the 

intent  of  the  statute ;  not  within  the  words,  as  before 

appear^,  and  not  within  the  meaning  of  it,  because 

the  husband  who  made  the  jointure  concurred  with 

his  wife  in  the  alienation ;  and  the  Court  said,  that 

the  statute  being  in  restraint  of  the  common  law, 

was  to  be  construed  strictly,  and  that  it  only  intended 

to  provide  against  the  disinherison  of  the  husband's 

heirs  contrary  to  his  intention. 

But  a  lease        Q.  Since  the  statute  intended  to  guard  the  hus- 

life^f  lemee^  band's  heirs  against  the  widow's  discontinuance  of  the 

or  during      estate  holden  by  her  in  dower  or  jointure,  it  follows^ 

not  autho-     ^^^  ^  ^^^  demise  the  lands  for  the  life  of  the  lessee^ 

rised  by        or  for  three  lives,  not  warranted  by  the  act  of  Henry 

Stat.  32  Hen.  •'  ^ 

8.  isadis-  the  Eighth  (c),  such  demises  will  be  alienations  of 
^SinTt^of  *^^  freehold  within  the  statute  of  Henry  the  Seventh, 
Henry  7.       they  being  discontinuances  without  the  addition  of 

warranty  (cQ. 

(fl)  Co.  Litt.  365, 4.  (6)  Cro.  Jac.  474-  (c)  S2 

Hen.  8.  chap.  28.  treated  upon  in  the  second  chapter  of  this  work, 
p.  56.  (d)  Lynch  v.  Spencer,  Cro.  Eliz.  514.    Brown's  case, 

S  Rep.  50.  b. 
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3*  But  a  lease  for  years  not  being  a  discontinuancey  Discovri- 
is  not  in  general  prohibited  by  the  statute)  yet  if,  hubbakp's 
by  the  grant  of  a  term  for  years,  the  act  is  attempted  estatb. 
to  be  d^ated,  such  a  liberal  otmstruction  vill  be  ^^^m^^ 
given  to  the  statute  as  to  include  the  traAsacUon  vil. 
within  its  spirit  and  meaning.  Not  a  tenn 

Accordingly,  in  the  case  of  Barker  v»  Taylor  (c),  a  ^^^^^^ 
woman  tenant  in  tail  within  the  statute,  accepted  a  granted  as 
fine  sur  conuzance  de  droit  come  ceo^  &c.  and  ren-  ^^  statute.*^ 
dered  back  the  lands  by  die  same  fine  to  the  conusor  instance  of 
for  one  hundred  years.    Question,  whether  the  grant  ^^^  *  ^^^* 
of  this  term  was  a  disposition  within  the  act,  which 
speaks  of  discontinuances  only  ?  And  the  Court  was 
of  opinion,  that  it  was  an  alienation  within  the  sta-* 
tute,  although  no  discontinuance,  because  if  it  were 
not  to  be  so  considered,  the  intent  and  operation  of 
the  act  would  be  defeated  by  such  a  practice  (  the 
Court  observing,  that  if  such  a  render  for  one  hun^ 
dred  years  should  be  good,  it  would  be  equally  so 
for  one  thousand  years,  which  would  be  as  injurious 
to  the  person  in  remaioder  or  reversion  as  a  discoup 
tinuance. 

The  reason  why  the  last  term  should  be  consi- 
dered an  alienation  within  the  statute^  and  other 
terms  granted  by  deed  should  not  be  so  considered, 
is  founded  upon  these  circumstances :  that  the  one 
being  created  through  the  medium  of  a  fine,  would, 
if  not  included  within  the  restrictions  of  the  act, 
bind  the  estate  during  the  whole  of  the  period ;  but 
the  terms  in  the  other  instance  may  not  have  that 
efiect,  since  they  are  voidable  by  the  issue  in  tail. 


(a)  2  Leon.  168.   S  Rep.  51  b.    Cro.  EKa«  514.    Crow  Car.  2Si, 
VOL.  I.  R  R 
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DiBcoNTt-  if  not  made  under  the  authority  of  the  statute  of 

husband's  Henry  the  eighj^h  before  referred  to  {a). 
ESTATE.  4^  Although  the  words  qf  the  statute  appear  to 

Statu  Hen  ®^*^^^  ^  recoveries  only  suffered  b^  the  widow 

VII.  alone,  or  by  her  with  a  second  husband,  yet  if  she 

If  widow  be  singly  or  jointly  with  such  a  husband  be  vouched^ 

vouchee  in  a  and  /^ome  in  as  'oouche^  that  transaction  will  be  con<* 

that  wm  be  sidered  as  within  the  intent  of  the  act,  and  therefore 

within  the  a  forfeiture  (b). 

act.  \  /  ♦  « 

Fourth.  Having  considered  sone  of  the  olien- 
^  ations  by  the  widow  singly,   and.  jointly^  With  an 
after-taken  husband,  that  fall  within  the  provisions 
of  the  statute  of  Henry  the  seventh,  it  is  proposed 
next  to  inquire  into  the  effect  of  that  act  upon  such 
transactions  in  regard  to  the  estates  so  discontinued. 
Entry  under       The  Statute,  according  to  its  letter,  makes  void 
'    to  all  intents  and  purposes  all  discontinuances  and 
covinous  recoveries,  made  and  suffered  by  the  per- 
sons before  described ;  yet  the  conclusion  of  law  has 
been  different  in  analogy  to  similar  cases  decided 
necessary  to  upon    Other  statutes,    so  tliat   discontinuances  by 
d^conti-        widows  alone  of  lands,  es  provisione  vironmh  or  hy 
nuances.        them  jointly  with  after-taken  husbands,  are  not  ww- 

mediately  void,  but  .continue  until  they  be  defeated 
or  determined  by  entry  of  the  persons  to  whom  the 
interest,  title,  or  inheritance  would  belong,  if  the 
women  committing  such  acts  were  dead  (c);  and  in 
regard  to  all  other  persons,  and  particularly  the 
parties  to  the  discontinuances,  such  alienations  con- 
tinue in  force  and  cannot  be  determined  by  entry. 


(a)  Crocker  v.  Kelsey,  Bridg.  27.  2  Roll.  Rep.  490.      (i)  Moor, 
716.        (c)  3  Rep.  59  h. 
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The  right  of  entry  given  by  the  statute  is  not  con-  1)i8conti- 
fined  to  the  heir  of  the  husband,  but  is  extended  to  husband's 

■ 

the  person  to  whom  the  inheritance  is  to  go  after  the  estate. 
decease  of  the  wido\*^,  whethet  he  be  the  heir  of  the  «._.  ,^,  rr 
husband,  or  a  stranger' deriving  title  under  such  VU. 
heir  {a),     ^^t  a  distinction  must  be  noticed  when  p^^^^^^.  ^ 
tile  aHenstioi^  of  the  heir  operates  only  by  conclusion  titled  to 
and  estoppel,  and  when  the  inheritance  of  the  estate 
passes  to  his  alienee.     In  the  first  case,  the  claimant  When  the 
under  the  heir  dtnnot  enter  under  the  statute,  be-  the  heir  may 
•  cause  siych  person  has  no  interest,  title,  or  inheritance  ^^  ™*y  ^^^ 

.  -  enter. 

in  the  'estate  i^on  the  widow's  death,  in  respect  of 
which  .only  an  entry  is  given ;  but  in  the  second 
instance,  as  the  alienee  ha?  such  an  interest,  he  is 
within  the  words  of  the  act,  and  may  therefore  enter. 
In  order  to  elucidate  this  distinction:  if  a  widow 
be  tenant  in  tail,  ea:  pnyoisione  viri,  and  the  issue  in 
tail  having  no  other  interest  but  a  right  to  the  intail,    * 
levy  a  fine  to  a  stranger,  and  then  the  widow  discon- 
tinue the  estate ;  since  the  fine  of  the  issue  operates  by 
conclusion  and  estoppel  only,  and  passes  no  estate 
to  the  eonusee,  he  cannot  enter  under  the  statute 
for  the  reason  before  mentioned,  neither  can  the 
conusor  or  his  issue  do  so,  because  they  are  barred 
by  the  fine  {li).    But  if  the  conusor  had  been  seised 
of  the  remainder  or  reversion  in  fee  expectant  upon 
the  estate  in  tail  at  the  time  when  the  fine  was  levied, 
then  since  such  remainder  or  reversion  passed  to  the 
eonusee,  in  respect  of  which  he  answered  the  de- 
scription in  the  statute  of  the  person  ''  to  whom  the 


(a)  See  Lynch  v.  Spencer,  suprag  p.  596.        (h)  Cro.  Jac.  175. 
Ward  V.  Mathew,  Noy,  122.    S  Rep.  51  a. 

.    R  R  2 
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DiscoNTi-  interest,  title,  or  inheritance,  after  the  decease  of 
HusBANp's  the  woman,  appertained,"  he  is  intitled  and  may 
ESTATE,        enter  under  the  authority  and  express  words  of  the 

Stat. U  Hen.  8*^*^*^- 

VII.  Accordingly  in  Brown's  case  (a),   A  enfeoffed 

trustees  upon  condition  that  they  gave  back  the 
lands  to  him  and  his  wife,  and  the  heirs  of  their  two 
bodies,  remainder  to  the  right  heirs  of  A.  The  con- 
dition having  been  performed,  A  died,  leaving  his 
wife  and  B  a  son  by  her.  B  during  his  mother's 
life  conveyed  the  lands  by  a  fine  to  C,  after  which 
the  mother  demised  them  for  three  lives  to  D,  the 
lease  not  being  made  according  to  the  statute  32 
Henry  the  eighth  (&)•  C  therefore  entered  upon  the 
estate  under  the  statute  of  Henry  the  seventh  for  a 
forfeiture ;  the  question  was,  whether  his  entry  was 
lawful  under  that  act  ?  And  it  wa^  resolved  in  the 
affirmative,  because  he  was  the  person  who  had  the 
immediate  right  to  the  inheritance  after  tbp  deat}i 
of  the  wife.   " 

And  when         It  must  be  remarked  that  the  alienatipn  iq  the  last 

Se&s^Silue  ^'^^^  ^y  ^^^  ^^^  tenant  in  tail  in  remsiind^r  beipg 
in  tail  will     by  fine,  the  effect  of  that  mode  of  ooaveyance  was 

bar  the  rights  ^^^  ^^J  *^  ^^  *^®  conusor,  but  also  the  right  of 
of  entry  of  exkixv  of  his  issue  by  barring  the  estate  tail,  and 
tl  SSr '-  transferring  such  right  of  entry  from  the  issue  to  the 

conusee,  as  before  described.  But  if  the  conveyance 
had  been  by  lease  and  release,  &c.  instead  of  fine, 
then  although  the  remainder  in  fee  wotdd  haye  passed 
to  the  releasee,  yet  as  by  such  mode  of  conveyance 
the  intail  would  not  be  barred,  the  issue's  right  of 


(a)  3  Rep.  50  h.  (i)  See  (^nte^  p.  93< 
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entry  would  be  preserved.    So  also  if  after  the  widow  Disconti- 
had  made  the  discontinuance,  the  son  had  conveyed  husband's 
by  lease  and  release,  the  entry  of  his  issue  would  not  estate. 
have  been  prejudiced.  st^iten. 

Thus  the  case  put  in  Doetot  and  Student  («)  was  Vll. 
in  that  of  Lincoln  College  {b\  affirmed  to  be  good 
law.  The  case  proposed  was  to  this  effect,  that  if  a 
woman  tenant  in  tail  ex  provisione  viri  suffer  ar  re- 
covery, and  the  issue  in  tail  release  to  the  rfecoverof, 
yet  the  issue  of  the  releasor  may  enter.  The  reason 
is,  that  immediately  upon  the  recovery  being  suf- 
fered, a  right  of  entry  became  vested  in  the  issue, 
and  by  a  mere  deed  of  release  the  first  issue  in  tail 
could  not  bar  his  descendants  of  such  a  right. 

The  rule  laid  down  by  the  Court  in  the  case  of  iin-  Rule,  that  to 
coin  College  was,  that  a  person  ^rho  is  not  in  reruiri  entry  undCT^ 
naturd^  or  who  has  not  the  immediate  interest,-  title  the  act,  the 
or  inheritance  at  the  time  of  the  forfeiture,  shall  to  the  estate 
never  takfe  the  benefit  of  the  statute  when  another  "*"!?  ^^  •^- 

medtate  after 

person  was  in  esse  at  that  period,   and  could  not  the  widow's 

eiiter,  but  had  the  power  to  bar  by  fine  or  recovery  ^^^ ' 

the  person  who  would  claim  the  benefit  of  the  act. 

It  was  accordingly  resolved,  that  the  first  issue  in 

tail  having,  by  recovery  had  s^gainst  him  by  his  own 

agreement,  disabled  himself  from  entering,  under  the 

act,  on  the  widow's  forfeiture  by  alienfation,  his  issue 

-^ere  equally  |)recluded  from  so  doing  after  hii  death. 

Buli  Lord  Coke  states  a  case  tlwtt  may  happen  which 

would  not  be  within  the  ^ule,  although  the  person  except  in  the 

^9  instance  of  a 

upon  whom  the  Reversion  in  fee  descended,  disabled  posthumous 
herself  frotn  entering  for  a  forfeiture  by  the  widow's  ■^°' 
discontinuance.     His  Lordship  said,  he  conceived 

(fl)  Lib.  1,  chap.  31.  («)  3  Rep.  61  a. 
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DiscoNTi-     that  if  a  man  made  a  feoffinent  in  fee  to  the  use  q^ 
husband's    himself  and  wife  in  ta\\^  remaihdet  to  the  use  of 
ESTATE.        himself  in  fee^  and  hlid  issue  a  daughlery  and  died, 
Siat  \\H      l^^ving  his  wife  enseint  of  ^a  ^w, . so  that  the  reversion 
VII.  in  fee  descended  to  the  daughter,  if  she  and  her  siather 

,.  joined  in  levy  ingr  a  fine  or  suffering  a  recovery  before  . 
the  birth  of  the  sou,  4>r  if  the  widow  alone  levied  a 
fine  or  suffered  a  recovery,  and  the  daughter  neglected 
to  enter,  or  had  disabled  herself  from  taking  the  be- 
nefit of  the  act,  yet  the  son  would  be  intitled  to  enter 
under  the  provisions  of  the  statute.     The  principle 
upon  which  such  opinion  is  founded  seems  to  be  this, 
that  the  son's  right  being  intitled  to  a  preference  to 
that  of  the  daughter,  and  he  consequently  not  claim- 
ing or  deriving  title  from  or  through  her,  she  had  no 
power  to  prejudice  his  estate  by  any  act  or  omission 
of  her  own ;  the  son,  therefore,  having  the  imme- 
diate  interest,  title  or  inheritance  after  the  death 
of  the  widow  is  intitled  to  enter  for  the  forfeiture 
committed  by  her  {a). 
Widow's  dis-      The  reader  will  have  noticed  that  the  statute 
wiSi^consent  excepts  out  of  its  provisions  such  recoveries  and  dis- 
of  heir,  &c.    continuances  as  are  suffered  and  made  with  the  heir 
giving  a        TiSiyit  inheritable  to  the  widow,  or  where  the  person 
right  of        ^Ijq  j^ext  after  her  death  has  the  inheritance  and 

assents  as  of  record  to  those  acts. 

If,  therefore,  a  jointress  for  life,  and  the  heir  of 
her  husband,  the  first  tenant  in  tail  in  remainder 
expectant  upon  her  estate  for  life,  concur  after  the 
husband's  death  in  levying  a  fine  or  suffering  a 
recovery,  neither  of  those  acts  being  within  the  pe- 


entry. 


(a)  3  Rep.  61  h. 
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.  nalties  .of  the  statute,  there  will  be  po  forfeiture  Discontx* 

incurred,  and  congequently  no  right  of  entry  given  husband's 
to  any  person,  but  the  assurance  will  be  law^^  and  estate. 
the  intaa  barred  (a).      .    /  -        ,  St^Hen. 

5.  Connected  with  the  present  subjectMsIhe  effect  vil. 
of  a  fine,  by  the  issue  in  taif  in  confirmiq|'the  widow  s  Leases  for 
lease  for  years,  granted  hy  deed  of  the  Estate  in  y®a",*>y 
jointure  settled  upon  hit  in  special  tail,  and  not.  confinnedby 
warranted  by  the  statute  of  Henry  the  eighth  (J).  ^  -^^^ 
Such  a  lease  is  good  till  avdided  by  the  issu«  aftef  the 
widow's  death,  who  may  determine  it  by  entry j  but 
if  he  omit  to  do  so,  and  levy  a  fine  of  the  estate,  the 
lease  will  be  rendered  firm  and  binding  both  upon  the 
Issue  in  tail  and  the  conusee,  and  also  upon  the  per* 
sons  in  reversion  or  remainder,  during  the  continuance 
of  the  intail,  if  the  term  do  not  sooner  expire ;  and 
although  the  reversion  in  fee,  expectant  upon  the 
estate  tail,  be  in  the  issue  at  the  time  of  levying  the 
fine,  which  reversion  will  in  that  case  pass  to  the 
conusee,  that  circumstance  will  not  operate  to  the 
prejudice  of  the  lessee,  since  the  conusee  cannot  be 
in  a  better  situation  than  the  person  in  remainder  or 
reversion  before  mentioned}  so  that  in  both  instances 
whilst  there  are  issue  in  existence  who  might  have 
inherited  under  the  intail,  the  lease  cannot  be  im- 
peached. But  if  there  should  be  a  failure  of  persons 
capable  of  inheriting  under  the  intail  during  the 
term«  then  the  reversioner  in  the  first  case,  and  the 
conusee  in  the  second,  may  avoid  so  much  of  the 
term  as  remains  unexpired,  for  then  the  reversion  is 


(a)  3  Rep.  60  b.  (t)  32  Hen.  8,  c.  28. 


616  The  Wife's  Ptmer  oter        [Chap.  12. 

DiseoMti-     let  in,  which  the  reversion*  or  conusee  claims  para- 
h^sbakd^s    ^^^^t  the  leslse,  and  the  interest  of  the  lessor  {a). 
ssTATiB.  III.  The  last  subject  for  consideration  in  this 

g^T\Tf^  chapter  is,  the  effect  of  the  statute  upon  the  practice 
VII.  of  Cdiuts  of  Equity  in  decreeing  specific  perform- 

If  wife  be      ancet^  6f  munlage  articles. 

tenant  in  tafl  The  principle  which  induces  Courtt  ^  Eduity  to 
oM  under  difect  the  preparation  of  nmrrislge  settlements  in 
^J^\  ^  stich  a  filann^  a»  best  to  answer  the  intention  of  the 
Court  of  parties,  atid  the  purposed  of  the  marriage  contract 
not^as  usual,  (s^lthough  articlei^  entered  into  prior  to  marriage,  if 
restrain  their  literally  followed,  would  not  have  that  effect),  does 
rectinga       T^^  ^VV^Y  ^^  limitations  of  the  husband's  lands  in 

settlement     jointure  made  to  the  ivife  in  tail  by  articles  in  con- 
on  her  for     -^  /*       ,  , 
life  only,  re-  templation  of  a  subsequent  settlement.     In  order  to 

SShOdiL  illustrate  the  principle  a£  the  distinction  it  is  to  be 

successively  observed*'^ 

for  what  That  if  articles  be  entered  into  before  marriage 

reason.         ^th  a  view  to  a  future  settlement,  limiting  real 

dstat^  of  the  husband  to  the  parents  for  their  lives, 
aiid  during  the  life  of  the  survivor,  remainder  to  the 
hei]?*  d(  the  body  of  the  husband,  the  limitation  to 
sitoh  heirs  will  be  considered  words  of  purchase^  and 
a  tettkmeitft  directed  accordingly,  vi2.  after  the  life 
esl^tes^  to  th^  pai'ent^,  to  their  first  and  other  son 
iaiA  sd6s  in  tail ;  afid  for  this  reason,  if  an  estate  tail 
Were  given  by  thfe  settlement  to  the  husband  as  di- 
rected by  the  articles,  he  alone  might  immediately 
after  the  mafrri^ge  bar  the  issue  and  defeat  a  principal 


(a)  Crocker  v.  Kelsey,  Bridgm.  27.      2  Roll.  Rep.  490,  498, 
S.  C. 
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part  of  the  settlement,  the  intended  provisicm  for  the  Discokti- 

r-lj  n  r  •  />    \  NUANCE  0» 

children  of  such  mamage  (a).  husband's 

The  like  rule  prevails  when  the  settled  estate  be»  kstatb. 
longs  to  the  wife,  and  the  articles  limit  to  her  an  gfjTTrT 
estate  in  tail  (b) ;  because  she  alone  may  after  her  vu. 
husband's  death  defeat  thp  settlement,  and  disinherit  ■*""~~^ 
the  issue  of  the  marriage. 

And  fbr  the  same  reason,  where  articles  have  '' 

limited  a  joint  estate  tail  to  husband  and  wife,  the 
articles  have  been  performed  in  limiting  estates  for 
life  to  the  parents,  and  estates  in  tail  to  the  first  and 
other  son  and  sons  of  the  marriage  (c). 

The  principle,  then,  up<Hi  which  a  Court  of  Equity 
proceeds  in  thus  decreeing  the  performance  of  mar^ 
riage  articles  appears  to  be,  to  give  effect  to  the 
intention  of  the  parties  to  them,  by  preventing  either 
parent  singly  from  defeating  the  limitations  in  the 
settlement  after  it  is  executed,  which  cquU  only  be 
effected  by  giving  to  them  estates  for  their  lives 
only,  and  estates  tail  to  their  first  and  other  son  and 
son^. 

But  when  the  husband  alone  h^s  pot  this  power 
under  the  limitations  in  the  articles,  and  bis  widow 
after  his  death  cannot  bar  the  intail,  the  principle 
that  governed  the  former  cases,  and  upon  which  the 
Court  founded  its  jurisdiction  to  limit  estates  for 
life  only  to  the  parents,  when  the  articles  gave  them 


(a)  Trevor  v.  Trevor,  1  Eq.  Ca.  Abr.  387.  Streatfield  v.  Streat- 
fieldy  Forrest,  176.  (b)  Jones  v.  Langhton,  1  Eq,  Ca.  Abr.  392. 
(c)  Cusack  V.  Cusack,  5  Bro.  Pari.  Ca.  116»  8vo.  ed.  Nandike  ▼• 
Wilkes,  Gilb.  Eq.  Rep.  114.  1  Eq.  Ca.  Abr.  S9S,  S.  C.  Burton 
V.  Hastings,  Gilb.  Eq.  Rep.  113.    1  Eq.  Ca.  Abr.  393,  S.  C. 
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DiBcoNTi-     estates  in  tail,   does  not  appear  to  apply.     Tlii 
"'  "^      -    distinction  we  accordingly  find  acknowledged  in  Xh 


KUANCE  OF 
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ESTATE.  cases,*  a  Court  of  Equity  considering  that  althougt 
^^  *  „  both  parents  may,  if  they  think  proper,  defeat  tbi 
VIL  *  limitations  by  a  fine  or  recovery,  yet  that  such  \ 

power  is  not  unreasonable,  since  it  might  have  beei 
left  to  them  for  wise  purposes,  and  that,  therefore^ 
^  *     it  is  net  inconsistent  with  the  probable  intention  dl 

the  articles. 

If,  then,  lands  of  the  hudbaoA  are  agreed  by  mar* 
riage  articles  to  be  settled  upon  himself  and  wife  for 
their  lives^  remainder  to  the  heirs  of  the  body  q^the 
wife  hy  her  husband,  it  has  been  decided  that  the 
Court  will  not  interfere  and  make  a  different  settle- 
ment, because  the  husband  alone  cannot  by  any  act 
dining  the  marriage  destroy  the  intail  in  the  wife, 
and  she  alone  is  precluded  from  doing  so  after  his 
death,  being  imder  the  restriction  of  the  statute  of 
Henry  the  seventh  (a). 


{a)  Honor  v.  Honor^  1  P,  WOL 123.  Whately  v.  Kemp,  stated 
2  Vet.  sen.  S5d.  Green  ▼.  Ekins,  2  Atk.  47S>  477.  Highway  t. 
Banner,  1  Bio.  C.  C.  584,  587,  ed.  by  Bdi.    See  abo  7  Ves.  890. 
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